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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JASMINE BRIENO, as personal
representative of thEstate of Eduardo
Rodriguez Melendez, Jr.,

Plaintiff,
VS. CasdéNo. 17-cv-867SCY/KBM

PACCAR, INC., KIMBLE
MANUFACTURING COMPANY, a
division of Hines Spcialty Vehicle Group,
JACKIE D. SIMPSON

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court on Defemddaccar, Inc.’s Motion to Dismiss for
Lack of Jurisdiction (Doc. 11) and Defend&mtnble Mixer Companyd/b/a Hines Specialty
Vehicle Group’s (“KMC”) Motion to Dismiss foLack of Jurisdiction (Doc. 25). In both
Motions, Defendants contend that the presentsfuntild be dismissed pursuant to Fed. R. Civ.
P. 12(b)(2). For the reasons discussed belosvCourt concludes that it may exercise general
personal jurisdiction over Defendant Paccar aswbalingly denies its Motion. Finding no basis
to exercise personal jurisdiction over Defend@aitC, however, the Court grants its Motion.

l. BACKGROUND

This case arises out of a motor vehicle @ewt that occurred in Lincoln County, New
Mexico on July 29, 2014Plaintiffs Complaint Doc. 1-1 at 9. Plaiiit alleges that a camper
trailer attached to Defendant Simpson’s vehicfgasated and traveled into the path of decedent
Eduardo Melendez’'s cement truck. Doc. 1-1@tPlaintiff alleges that Decedent Melendez

crashed his cement truck when he swerved to d@tweidamper trailer. Doc. 1-1 at 10. Plaintiff
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alleges that the cement truck tipped onto its amt slid approximately 129 feet. Doc. 1-1 at 10.
Plaintiff alleges that this causéte cement mixer drum to detach from the bed of the truck, pin
Decedent Melendez in the wreckage, and ultimatsulted in his death. Doc. 1-1 at 10.

Defendant Paccar is a Delaware corporatth its principal place of business in
Washington. Doc. 11-1 at 2. Defendant KM@ islichigan Corporation with its principal place
of business in Ohio. Doc. 1 at 2. The cement truck driven by the decedent was composed of
parts originating from both Defendants. Tdad and chassis was manufactured and assembled
by Kenworth Truck Company, an unincorporatedsiom of Defendant Paccar, in Ohio. Doc.
11-1. Kenworth Truck Company then sold the ead chassis to an independent dealer, MHC
Kenworth — Denver. Dod1-1. Kimble Mixing Companyadded the cement mixer components
to the cab and chassis. Doc. 25-1. MHC Kertitv- Denver took delivery of the completed
vehicle and transported it Colorado. DB26-1. The vehicle was purchased by decedent’s
employer, Mesa Verde Enterprises, IndNew Mexico company, from Defendant KMC in
March 2006. Doc. 25-1. At the time of purchdke mixer components were owned by KMC,
while MHC Kenworth - Denver heltitle to cab and chassis. D&5-1. In order to complete the
sale, MHC Kenworth — Denver transferred titldDiefendant KMC, who then transferred title to
Mesa Verde Enterprises. Doc. 25-1. The titlegfanoccurred in Colorado. Doc. 25-1. In
March 2006, MHC Kenworth — Denver delivered the vehicle to Mesa Verde in New Mexico.
Doc. 25-1.

Plaintiff initially filed suit against Defendasiin New Mexico state court. Doc. 1-1.
Defendants removed the case to this Court ogust 23, 2017. Doc. 1. Defendant Paccar filed

its Motion to Dismiss on August 30, 2017. Doc. $hortly thereafter, Defendant KMC filed its

1 As explained in more detail below, Kimble Mixing Company was eventually acquired by Defendant
KMC. Doc. 25-1.



Motion to Dismiss on September 26, 2017. Doc. 25. In response to the Motions, Plaintiff
requested that she be allowed to engage irdesy directed toward the jurisdictional issues.
SeeDocs. 24, 33. On February 8, 2018, the Court entered an Order permitting limited
jurisdictional discovery and requesting supplemental briefidgc. 40. Plaintiff filed her
supplemental brief on April 6, 2018. Doc. 56. Defendants Paccar and KMC submitted their
supplemental briefs on April 20, 2018. Docs. 61, 62. Because the facts underlying the
jurisdictional issues are, in large part, unique to each Defendant, the Court will reserve specific
discussion of those fator its analysis.

1. ANALYSIS

“Federal courts sitting in diversity hapersonal jurisdiction ovenonresident defendants
to the extent permitted by the law of the foruménally v. Amon Carter Museum of Western
Art, 858 F.2d 618, 621 (10th Cir. 1988). The piffilnas the burden of establishing that
personal jurisdiction exist¥Venz v. Memery Crystd5 F.3d 1503, 1505 (10th Cir. 1995).
“When the evidence presented on the motion to idsoonsists of affidavits and other written
materials the plaintiff need only make a prima facie showigll Helicopter Textron, Inc. v.
Heliqwest International, Ltg.385 F.3d 1291, 1295 (10th Cir. 200&he plaintiff must show two
things: “first, that the exercise of jurisdictimsanctioned by the stasdong-arm statute; and
second, that it comports with the due proceggirements of the Fourteenth Amendment.”
Marcus Food Co. v. DiPanfil71 F.3d 1159, 1166 (10th Cir. 201New Mexico’s long-arm
“statute extends the jurisdictional reach of New Mexico courts as far as constitutionally
permissible.” Tercero v. Roman Catholic Dioceg902-NMSC-018, 1 6, 48 P.3d 50. Thus, the
Court “need not conduct a staity analysis apart from ¢hdue process analysisMarcus Food

Co, 671 F.3d at 1166 (internal quotation marks omitted).



“The Due Process Clause permits the eserof personal jurisdiction over a nonresident
defendant ‘so long as there exist minimum contbeta/een the defendant and the forum State.”
Intercon, Inc. v. Bell Atlatic Internet Solutions, Inc205 F.3d 1244, 1247 (10th Cir. 2000)
(citing World-Wide Volksagon Corp. v. Woodsod44 U.S. 286, 291 (1980)). “The ‘minimum
contacts’ standard may be met in two waysinely, by establishingeneral or specific
jurisdiction.ld. “General jurisdiction i9ased on an out-of-stadefendant’s continuous and
systemic contacts with the forum state...and doesatptire that the claim be related to those
contacts.” Dudnikov v. Chalk & Vermilion Fine Arts, In&14 F.3d 1063, 1078 (10th Cir. 2008)
(internal citation omitted). “Sgxific jurisdiction, on the other hd, is premised on something of
aquid pro quo in exchange for ‘benefitting’ from some purposive conduct directed at the forum
state, a party is deemed to consent to thecesesof jurisdiction forclaims related to those
contacts.”Id.

Because Plaintiff argues separate basssipport the exercise of jurisdiction over
Defendants Paccar and KMC, the Court wddress these Defendants in turn.

A. Defendant Paccar

Plaintiff argues that the Cdunay exercise either geneaa specific jurisdiction over
Defendant Paccar. As for general jurisdictiBraintiff contends that Defendant Paccar
consented to general jurisdictiby registering an agent for ser® of process in New Mexico.

In regard to specific jurisdiain, Plaintiff argues that DefenddPaccar has sufficient contacts

with New Mexico and that the exase of personal jurisdiction fair and reasonable. For the

2 Defendant Paccar contended in supplemental briefingtteaourt should not congdthis argument because it
was raised by Plaintiff in her supplental brief. Contrary to Defendana&ar’'s argument, however, the fact that
this issue was raised in supplemental briefing doepnestude consideration of Plaintiff's argument. Defendant
Paccar had an opportunity to respamdPlaintiff’s argument in its saplemental brief and further had the
opportunity to address this argument during the hearling Court will accordingly @ansider Plaintiff's argument
regarding general jurisdiction.



reasons explained below, the Court agredis Rlaintiff’s first contention and accordingly
concludes that the exercise of personasgliction over Defendant Paccar is proper.

Plaintiff’'s argument is based on a line offearity holding that, ircertain circumstances,
a foreign corporation may be deemed to hawesented to a state’s exercise of personal
jurisdiction over it if it registerso do business in the state andigaates an agent for service of
process.See Pennsylvania Fire InGo. of Philadelphia v. Gold Issue Mining & Milling Co.
243 U.S. 93, 96 (1917Robert Mitchell Furniture Co. v. Selden Breck Constr.,, @67 U.S.
213, 214-16 (1921). Whether a foreign corporatioegstration to do busess or designate an
agent constitutes consent is determined by reference to the state statute governing such issues or,
in some instances, case law construing those stat@®es.Robert Mitchell Furnitur57 U.S.
at 216 (“Unless the state law eithextpressly or by local constrtimn gives to the appointment a
larger scope, we should not construe it to extersilits in respect of business transacted by the
foreign corporation elsewhere...”).

The Tenth Circuit has historicalfgllowed this practice. IBudde v. Kentron Hawaii,
Ltd., the Tenth Circuit held that under Coloradw,la foreign corporation’s registration to do
business in Colorado constituted consent teega personal jurisdiction. 565 F.2d 1145 (10th
Cir. 1977). In so concluding, theun distinguished its decision Kentron Hawaiiwith an
earlier case filed by the same plaintiff in fedetiatrict court in New Mexico in which the court
held that it did not havgeneral persondlrisdiction. Id. at 1148 (citingBudde v. Ling-Temco-
Vought, Inc. 511 F.2d 1033, 1036 (10th Cir. 1975)). Trenth Circuit clarified that in its
earlier decision neither New Mieo statutory law nor casevleprovided authority for the
exercise of general monal jurisdiction.See idat 1148 (stating that “the result reached in the

appeal from the judgment of dismissal by the fabéistrict court in Nev Mexico was dictated



by a lack of New Mexico law on the particulaatter.”). Because Colorado law did provide
such authority, the court lentron Hawaiidetermined that the exercise of general personal
jurisdiction over the foreignorporation was propeid. (“We believe Colorado Law exists
which dictates a result differefrom the one reached by us in the New Mexico case.”).

Subsequent to the Tenthr@iit's decisions in thBuddecases, the New Mexico Court of
Appeals issued its decision\Merner v. Wal-Mart Stores, Indd993-NMCA-112, 861 P.2d 270.
In Werner the court reviewed the New Mexi&usiness Corporation Act, 88 53-1&tlseq,
and determined that the legisleg intended Section 53-17-11 t@gt authority for state courts
to exercise personal jurisdiction over foreign cogboins authorized to transact business in New
Mexico. 1993-NMCA-112, 1 11. Iso holding, the court reack&ion 53-17-11 in conjunction
with Section 53-17-2 which provides that a fore@prporation registered to do business in New
Mexico “is subject to the same duties, resiits, penalties and liakiks now or hereafter
imposed upon a domestic corporation of like chardttThe court accordingly concluded that
because the “legislative intent expressed ictiSe 53-17-2 appears to have been to equalize
foreign and domestic corporatiooperating with New Mexico,a foreign corporation’s act of
registering to do business in New Mexico ddnted consent to New Mexico jurisdiction.
Werner 1993-NMCA-112, 1 10.

As indicated byFireman’s Fund Ins. Co. v. Tegen Mining Construction of Canada,
Ltd., Wernersupplied the authority the Tenthr@iit found lacking when it deciddgludde v.
Ling-Temco-Vought, Inmearly twenty years previoysl Civ. No. 10-401 MV/LFG, 2011 WL
13085934, *3 (D.N.M. July 29, 201¥acated on other grounds by Fireman’s Fund Insurance
Company v. Thyssen Mining Construction of Canada, £@G8 F.3d 488 (10th Cir. 2012). The

Court inFireman’s Fundexplained that postverner‘New Mexico case law appears to allow



general personal jurisdioth over foreign corporations thataegistered to do business within
the state, that actually do busgs within the state, and treat served through their agent for
service of processithin the state[.]”1d. at *2. The court accordihgapplied New Mexico law
and concluded that it could exeseipersonal jurisdiction over afdedant who was registered to
do business in New Mexico and whose registerethtagas served with process in New Mexico.
Id. at *3.

Defendant Paccar acknowledgi'ernerbut contends thaWernerwas decided
approximately three years after Paccar registaneaigent in New Megpd. Defendant Paccar
argues that New Mexico’s Business Corporatiact provided no expremotice to it that
registering an agent would comste consent to genal jurisdiction. Defendant Paccar therefore
argues that there has beernvetuntary and knowing consentgeneral jurisdiction in New
Mexico.

In Robert Mitchell Furniturehowever, the United States Supreme Court stated that
“when a foreign corporation appoints [an agestfequired by statutetdakes the risk of the
construction that will be put upondlstatute and the scope of Hgency by the State Court.”
257 U.S. at 215-16 (citinBennsylvania Fire243 U.S. at 96). Consistent wigobert Mitchell
Furniture, the court inn re Syngenta AG MIR 162 Corn Litigatisua sponte raised and
rejected an argument similar to the one Ddént Paccar now makes. Civ. No. 14-md-2591,
2016 WL 1047996, n.3 (D. Kan. March 11, 2016) (“Syngdrds not argued that consent given
prior to the Kansas Supreme Court’s opiniovierrimanshould not be given effect. At any
rate, the United States Supreme Court notdRbinert Mitchell Furniturehat a registering

corporation assumes the risk of a subsequert statrt construction of éhstatute.”). Based on



these cases, the Court concludes that whethenDaf¢ Paccar registered an agent prior to the
Wernerdecision is immaterial tthe Court’s decision.

This, however, does not end the analysis. Defeindaccar also argues that construing its
registration of an agent for s&® of process as consentgeneral personal jurisdiction
contravenes recent Supreme Court decisiessicting the scope of general personal
jurisdiction. Defendant Paccar bases #rgument on the Second Circuit’s decisioBmown V.
Lockheed MartirCorp., which indicated in dicta that it wasilikely that registration of an agent
could constitute consent to general jurisdiction follow@wmpdyear Dunlop Tires Operations,
S.A. v. Brown564 U.S. 915 (2011) ardhimler AG v. Baumarb71 U.S. 117 (2014). 814 F.3d
619 (2d 2016). More specifically, tiBrowncourt stated

In any event, we can say that the @ that now governgeneral jurisdiction

over foreign corporations—the Supremeu@’'s analysis having moved from the

“‘minimum contacts” review described imternational Shoeto the more

demanding “essentially dtome” test enunciated i@oodyearand Daimler—

suggests that federal due process rightsl\li constrain annterpretation that
transforms a run-of-the-mill registration and appointment statute into a corporate

“consent”—perhaps unwitting—to the exercise of general jurisdiction by state

courts, particularly in circumstances @vk the state’s interests seem limited.

Brown 814 F.3d at 637. Defendant Paccar therefontends that construing its registration of
an agent in New Mexico as consent to genenaqual jurisdiction likely wlates due process in
the wake oDaimlerandGoodyear

TheBrowncourt's prediction of how the law Wdevelop, however, carries less force
than the above cited cases that address the tsteta of the law in the Tenth Circuit. The
Browncourt extrapolated frordaimler andGoodyearthat the Supreme Court would ultimately
overrule previous case law and determine iibgistering to do busess in a state cannot

constitute consent to generatigdiction. But the fact remairibat the Supreme Court has not

taken that step thus f&8ee In re Syngenta AG MIR 162 Corn LitigatipiDL No. 2591, 2016



WL 2866166 (D. Kan. May 16, 2016) (explaining tBatimler did not overruld’ennsylvania
Fire and that the Supreme Coursl@ntinued to sanction the “lidity of jurisdiction through
consent”). Regardless of how persuaghe Second Circuit’s analysisBnown might be, the
Court is not free to disregard binding Tenth Circuit precedent in favor of dicta from a sister
circuit. The Tenth Circuit itKentron Hawaiirecognized that case law from a state which
interprets that state’s foreign corporationgass statutes as prdiig for jurisdiction over
registered corporations islich 565 F.2d at 1149. Given thaethNew Mexico Court of Appeals
has interpreted New Mexico’s foreign corporatmocess statutes asoprding for jurisdiction
over registered corporatiorBrowndoes not provide this Court with an avenue to reject
Plaintiff’'s argument. The Court accordiggkjects Defendant Paccar’s contention and
concludes that Defendant Paccaappropriately subject to therjsdiction of this Court.

B. DEFENDANT KMC

As opposed to Defendant Paccar, Plaintiff’'syaadserted basis for personal jurisdiction
against Defendant KMC is specific personalgdittion. Doc. 33 at 1. Plaintiff alleges that
Defendant KMC “has substantial contacts with State of New Mexa; including, but not
limited to, selling, advertising, sacing products thait manufactures thatre specifically
targeted for New Mexico consumers and useRdintif’'s Complaint Doc. 1-1 at 7. Further,
Defendant KMC “placed this particular producto the stream afommerce with the
expectation or certainly the avesress that such product would re#toh State of New Mexico.”
Id.

The minimum contacts inquiry for specifpersonal jugdiction “encompasses two
distinct requirements: (i) that the defendansirhave purposefully décted its activities at

residents of the forum state, and (ii) that therpifiis injuries must arie out of [the] defendant’s



forum-related activities."Old Republic Insurance Company v. Continental Motors, B¢/
F.3d 895, 904 (10th Cir. 2017) (intermplotation marks and citation omittedge also Burger
King Corp. v. Rudzewica71 U.S. 462, 472 (1985). “The poseful direction requirement
‘ensures that a defendant will not be haled anjarisdiction solely as a result of random,
fortuitous, or attenuated contacts[.Pld Republic877 F.3d at 904-05 (10th Cir. 2017) (citing
Burger King 471 U.S. at 475)The actions by the defendargatf must have created the
substantial connection with the forurBee OMI Holdings, Inc. v. Royal Ins. Co. of Canddt®
F.3d 1086, 1092 (10th Cir. 1998) (citiAgahi Metal Industry Co. v. Superior Court of
California, 480 U.S. 102, 109 (1987)). “Thus, courts hbgen unwilling to allow states to assert
personal jurisdiction over foreign defendants whheedefendant’'s presence in the forum arose
from the unilateral acts of somee other than the defendand” at 1092see also Burger King
471 U.S. at 475 (stating that the purposeful availinmequirement ensures that jurisdiction will
not be established on the basighef “unilateral activityof another party oa third person.”).
Further, “[m]ere foreseeabilityf causing injury in anotherate is insufficient to establish
purposeful direction.”Old Republi¢c877 F.3d at 905. Instead, ajpltiff must “establish...not
only that [the defendant] foresgar knew) that the effects oféir conduct would be felt in the
forum state, but alstinat [the defendantjndertook intentional actions that were expressly aimed
at the forum staté Dudnikoy 514 F.3d at 1077.

Under the “arising out ofprong, the Court must deteime whether there is an
“affiliation between the forum and the underlyiogntroversy, principally, an activity or an
occurrence that takes place in the forum Sta@d Republic877 F.3d at 909 (internal

guotation marks and citation omitted). “When thiexno such connection, specific jurisdiction
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is lacking regardless of the extent of &thelant’s unconnected activities in the Statiel.”
(internal quotation marks and citation omitted).

With that background in mind, the Court taro the underlying jusdictionalfacts in
regard to Defendant KMC. As reat above, Defendant KMC is incorporated in Michigan with its
principal place of business in Ohio. Doc.25-Defendant KMC was formed in 2015 after the
merger of Kimble Manufacturing Companytlwanother company. Kimble Manufacturing
Company, in turn, acquired the “original” Kimdléxing Company in an asset sale in January
2006. Doc. 25-1. Defendant KMC avers thavas Kimble Manufactring Company that
manufactured, designed, and, in October 20Gfemabled the cement mixer components on the
vehicle at issue. None of theaetivities occurred in New Mexicb.

Upon assembly of the vehicle’s mixing components, the vehicle was delivered to MHC-
Kenworth — Denver. Doc. 25-1 at § 13.tAat time, Defendant KMC owned the mixing
components on the vehicle by virtue of the asakt while MHC Kenworth- Denver held title
to the cab and chassis. Doc. 25-1 at | 1&doruary 2006, Defendant KMC and Mesa Verde
Enterprises exchanged communioas regarding the specificati® of the vehicle and price
guotes. Doc. 56-7, 56-8. There is no evidencerbdfte Court that Defendant KMC directly
solicited Mesa Verde’s businessinitiated this contact. Aftgoroviding Mesa Verde two quotes
for the vehicle, the parties agreed toshake. On March 13, 2006, Defendant KMC invoiced
Mesa Verde for the entire price of the \a@&i Doc. 56-9. Upon payment by Mesa Verde,

Defendant KMC remitted payment for the caidl @hassis portion to MHC Kenworth — Denver.

3 Defendant KMC initially contended in briefing that “Original Kimble’s” actions should not be imputed
to Defendant KMC for purposes of determining personal jurisdiction. In supplemental briefing,
Defendant KMC contended that Plaintiff cannot establish personal jurisdiction even by imputing
“Original Kimble’s” actions to Defendant KMC. Because the Court ultimately determines that personal
jurisdiction does not exist regardless of whether Original Kimble’s actions are imputed to Defendant
KMC, the Court will not recognize a distinction between the entities for purposes of its analysis.

11



Doc. 25-1 at  16. MHC Kenworth — Denvartsferred title to Defendant KMC who then
transferred title to Mesderde in March 2006. Doc. 25-1. MHC Kenworth — Denver
subsequently delivered the vehicle frormber to New Mexico. Doc. 25-1 at { 18.

According to Defendant KMC vice-presidd?hil Keegan'’s affidavit, Defendant KMC
does not own, operate, or control a business lmcati dealership in the State of New Mexico.
Doc. 25-1 at 5. Nor does Defendant KMC have any offices, manufacturing plants, employees,
officers or directors in the s@tDoc. 25-1 at § 5. Furthdefendant KMC does not “perform
any advertising or marketing in the state of Newxlde, or directed specddally at the state of
New Mexico.” Doc. 25-1 at { 5. Consistevith this averment, Defendant KMC responded to
an interrogatory regarding whetheconsidered New Mexico piof its nationwide market by
stating, “[Defendant KMC] did ndarget or reach out specifibaor intentionally to a New
Mexico market” although “[Defendant KMC] cadered New Mexico and every other state in
the United States to be locations in which fataustomers may reside.” Doc. 56-6 at 1.
Defendant KMC further clarified #t although it did not specifidgladvertise in New Mexico, it
“did not make efforts to exclude or prevatvertising efforts from reaching New Mexico
residents.” Doc. 56-6 at 2.

In terms of Defendant KMC'’s business cacis with New Mexico, Plaintiff cites
evidence that between January 2006 and Dbee2015, Defendant KMC sold or delivered
twenty vehicles to New Meco totaling sales of $1,427,985Defendant KMC similarly
conducted an additional $74,477 in gross saledtefmarket or replacement parts to New

Mexico residents or businesses during this tinmeJanuary 2006, Defendant KMC’s customer

4 In support of this figure, Plaintiff cites to Plaintiff’s Exhibit 18. However, no such exhibit was attached.
Defendant, however, does not dispute this amount. The Court will accordingly assume, for purposes of
this Motion, that this figure is accurate.
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phone list contained four New Me&d businesses, none of which, however, were Mesa Verde.
Doc. 56-6. It further appears that atreopoint between 2006 and 2016, a KMC employee
visited Mesa Verde in New Mexico. Doc. 56While the date and duration of the visit is
unknown, Defendant KMC represented that the wsi$ not for purposes of service or warranty
of a vehicle. Doc. 56-9. Finally, Plaintifftaches internal emaslbommunications between
employees at Defendant KMC regarding ctaimis Mesa Verde was having with mixing
components on a model number 2200 unit. Doc. 56-10.

Turning to the parties’ arguments, the Coumntfclarifies that, to the extent Plaintiff's
arguments are based on the stream of commerceythiee facts in thisase do not neatly fit
into the traditional seam of commerce framework. The urigieg premise of the stream of
commerce theory is that a forum state “doesaxceed its powers under the Due Process Clause
if it asserts personal jurisdiction over a corporativat delivers its productsto the stream of
commerce with the expectation that they willfagchased by consumers in the forum [s]tate.”
World-Wide Volkswagqi44 U.S. at 297-98. This aspectpefrsonal jurisdiction jurisprudence
was developed to address situations in whiokaaufacturer ostensibly likers its products to a
forum state while insulating itself from the juristional reach of the fom state by the use of an
intermediary distribution chaisahi Metal Industry Co., Ltd. Superior Court of California,
Solano County480 U.S. 102, 117 (1987) (Brennan, dnceurring) (“The stream of commerce
refers...to the regular arahticipated flow of products from mafacture to distribution to retail
sale.”);Goodyear Dunlop Tires Operations, S.A. v. Bro@aéd U.S. 915, 926 (2011) (“The
stream of commerce metaphor has been invokedgroducts liability cases in which the
product has traveled through an extensive cbadistribution before reaching the ultimate

consumer.”).
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In the present case, Plaintiff purchasedvii@cle at issue directly from Defendant KMC
in Colorado. That is, Defendant KMC had not redéebthis particular product into the stream of
commerce with the expectatioraththrough intermediary distitors, it would reach various
guarters of a nationwide market. Instead, Defend€ participated directly with Mesa Verde
in the business transaction that ultimately leth®introduction of the vehicle into New Mexico.
See World-wide Volkswago#4 U.S. at 297 (distinguishingetfistream of commerce” theory
where the sale arises “from the efforts of thenafacturer or ditributor to serve directly or
indirectly, the market for its pducts in other states” with disolated” sale). This is
distinguishable from instances in which a “defant acted by placing aqatuct in the stream of
commerce, and the stream eventually swept defendant’s product into the forumAsata.”
Metal Industry 480 U.S. at 110. That is to say, the proditagssue never reached the forum state
by a chain of distribution but stead by the direct purchasetioé product outside the forum by a
forum resident. Regardless, whether the Cowgs tise phrase “stream of commerce” or not, the
personal jurisdiction determinati turns on (a) whether “the defiant ‘purposefully avail[ed]
itself of the privilege of conductg activities within the forum ate, thus invoking the benefits
and protections of its laws,J. McIntyre Machinery, Ltd v. Nicastr664 U.S. 873, 877 (2011)
(quotingHanson v. Denckla357 U.S. 235 (1958)) and (b) whetliee plaintiff'sinjuries arose
out of the defendant’s fam related activitie0ld Republi¢ 877 F.3d at 904.

The Court further clarifies the evidence r&let to its analysisPlaintiff proffers
evidence regarding Defendant KMC'’s contactthwWew Mexico that include approximately
$1.5 million in sales as well as the inclusiorabfeast four New Mexico businesses on a
customer phone list. Even assuming this eviderould establish “pposeful availment,” the

Court concludes that Plaintiff cannot show tREktintiff's injuries arose out of these forum-
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related activities by Defendant KMGee Old Republi@77 F.3d at 908 (recognizing that
regularly occurring sales of a product in a forumsdoet justify the exercise of jurisdiction over
a claim unrelated to those salesA% the Tenth Circuit explained Kuenzle v. HTM Sport-Und
Freizeitgerate AGthe “arising out of” requirement is notet “when the plaintiff would have
suffered the same injury even if none of tlefendant’s forum contacts had taken place.” 102
F.3d 453, 456-57 (10th Cir. 1996) (internal edteon and quotation marks omitted). The
evidence before the Court indicates that Rifiinegotiated with an agent of Defendant KMC
residing in Colorado and that the sale wasnately consummated in Colorado. Plaintiff
highlights no evidence that this sale waamy way connected to Bendant KMC'’s previous
sales in New MexicoSee Bristol-Myers Squib v. Super@ourt of California San Francisco
County 137 S.Ct. 1773, 1781 (2017) (stating that tmeust be a connection between the forum
and the underlying controversy and where sueinection is lacking “specific jurisdiction is
lackingregardless of the extent of a defendantisonnected activés in the State(lemphasis
added)). Indeed, the fact that Mesa Veatdes noappear on the customigst is indicative of
the unrelated nature of Defendant KMC's foruehated activities and Plaintiff's claims. For
similar reasons, the Court finds the evidencendigg a visit to Mesa Verde by an employee of
Defendant KMC and the internal KMC email eadiges unrelated to Pfaiff's claims. The
email exchange did not concern the vehiclssie. Further, so little is known about the
employee’s visit— such as its date, purposduwation—that it is difficult to surmise its
connection to Plaintiff's claims. The Court acdagly finds this evidence does not support the
exercise of specific personatrigdiction over Defendant KMC.

The Court is similarly unpersuaded by Btéf’s representation that Defendant KMC

targeted New Mexico as part of nationwiderkeding campaign. The evidence before the Court
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simply does not support this assertion. nased above, Defendant KMC's interrogatory
response stated that it “did rtatget or reach out specificaldy intentionally to a New Mexico
market.” Doc. 56-6 at 1. Plaintiff's asgert is premised on Defendant KMC's further
statements that it “considered New Mexico andry other state in the United States to be
locations in which future customers may resided &id not make efforts to exclude or prevent
advertising efforts from reaching New Mexieesidents.” Doc. 56-6 at 1. These statements,
however, do not refute Defendant KMC'’s statentbat it did not specifically or intentionally
target the New Mexico markeSee Dudnikavs14 F.3d at 1077 (stating that a plaintiff must
show that “the defendants undertantentional actions that werexpressly aimed at that forum
state€). Vague statements inditiag that Defendant KMC undedod that potential customers
may reside in New Mexico or Plaintiff’'s attempt to manufacture a duty on behalf Defendant
KMC to ensure marketing materials werelexied or otherwisaever accessed by forum
residents is insufficient.

What is relevant to the Court’s anagjshowever, are facsirrounding the negotiation
and sale of the specific vehicle at issue to Mési@e. To briefly reiterate, Mesa Verde, a New
Mexico business, purchased a vehicle locatgdialorado from DefendamMC. Broadly stated,
Plaintiff's contention on this pot is that Defendant KMC purpos#ty directed is activities to
New Mexico by directly selling gehicle to a New Mexico busies. Plaintiff points out that
Defendant KMC provided Mesa Verde two prgpgotes for the vehicle, the second of which
Mesa Verde accepted. Subsequently, KMC invoMeda Verde for the vehicle, signed receipt
for delivery of the vehicle to Mesa Verde, isstied/esa Verde a statement of origin for the
vehicle, and signed a warranty for the benefitieka Verde. Plairfihighlights that these

documents Defendant KMC signed routinely eaméd Mesa Verde'sdaress, thereby proving
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that Defendant KMC knew it was dealing directhith a New Mexico business. Defendant, on
the other hand, emphasizes thabélhese actions took place in Colorado and were “reflexive
actions” driven by Mesa Verde’s interestd ultimate purchase of the vehicle.

While the Court agrees with Plaintiff thatvas foreseeable to Defendant KMC that the
vehicle would end up in New Mexiday virtue of its business dealings with Mesa Verde, “mere
foreseeability of causing injury in another statmgifficient to establis purposeful direction.”
Old Republic877 F.3d at 9055ee also Bell HelicopteB85 F.3d at 1295 (stating that the
foreseeability relevant to the minimum contactalgsis in products liability cases is not the
“mere likelihood that a product will find its way intbbe forum” but instead that the “defendant’s
conduct and connection with theion State are such that Heosild reasonably anticipate being
haled into Court there.”). Insad, the plaintiff must estaldighat the defendant “undertook
intentional actions that were expressly aimed at that forum statedhikoy 514 F.3d 1077.

This standard is not satisfied where the defensl@nésence in the forum state is the result “of
the unilateral activity of another party or third persoBlirger King 471 U.S. at 475.

In the present case, there is no evidenéarbe¢he Court that Defendant KMC either
solicited Mesa Verde’s businessioitiated the sale. Insteadgtiheasonable inference from the
evidence is that Defendant KMC provided prigmtes to Mesa Verde in response to Mesa
Verde’s interest in the vehicle. Theesent case is accordingly similaBspat v. Wissenbagck

Civ. No. 14-1054 SMV/LAM, Doc. 18 (D.N.M. Feb. 27. 20£5)n Espat the plaintiffs, New

5 The Court’s decision relies up@spatand other unpublished opinions in analyzing the issues presented. A court
can rely on an unpublished opinion to the extent its reasoned analysis is persuasicase thefore iSeel0th

Cir. R. 32.1(A) (“Unpublished opinions are not precedéntiat may be cited for their persuasive value.”). The
Tenth Circuit has stated: “In this circuit, unpublished orders are not binding precedent, . . . atadion @i
unpublished opinions is not favored . . . . However, if an unpublished opinion . . . has pergalas with respect

to a material issue in a case and would assist theiodtstdisposition, we allow a citation to that decisiddiited
States v. Austjm26 F.3d 1266, 1274 (10th Cir. 2005). The Court finds that these unpublished opinions have
persuasive value with respect to a material issuewdhadssist my analyses and the disposition of this case.
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Mexico residents, contacted a seller ekaicle in Nevada in response to an online
advertisementd. at 2. The parties exchanged mu#ipommunications, via telephone and
email, during the negotiations process through which it became clear that the plaintiffs were New
Mexico residents and intendeduse the vehicle in New Mexictd. at 3. It further appears that
the defendant assisted in arranggfor delivery of the vehicleo New Mexico, although the full
extent of the defendant’s involvement was in displdeat 3-4. The court ikspatrejected the
plaintiffs’ argument that the pposeful direction requirement waset by the defendant’s sale of
the vehicle despite it knowing that the vehicleud be used in New Mexico because the single
transaction “involved no continug commitments and created nistantial connection between
[the d]efendants and New Mexicdd. at 12. The court further found the defendant’s
communications with the plaintiff didot establish purposeful directiofd. at 14. In so
concluding, the court emphasizedtlhe plaintiffs initiatedhe transactiomand that the
defendant communicated with the plaintiffs ispense to the inquiries regarding the vehidte.

The Court agrees with the analysi€Espatthat communications with a forum purchaser
do not establish purposeful direction where themtddiat did not solicit ootherwise initiate the
purchaser’s busines§ee idat 13;see also Bell HelicopteB85 F.3d at 1297 (stag that even
where the unilateral acts of another party aechidisis of a defendangsesence in the forum,
solicitation by the defendant proesl some evidence suggesting purposeful availment). The sale
of the vehicle constituted a lone transactionsummated in Colorado with all of Defendant’s
KMC'’s activities occurring outdie New Mexico. Accordinglypefendant KMC engaged in no

“significant activities” within New Mexico coniguting purposeful availment of the privilege of
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conducting business thei®ee Old Republi@77 F.3d 905. As such, the Court concludes that
the exercise of personal jurisdiction ofendant KMC woud be improper.
1. CONCLUSION
For the foregoing reasons, the Court therefore orders that:
¢ Defendant Paccar’s Motion to Dismiss taack of Jurisdiction (Doc. 11) is
DENIED.
o Defendant KMC’s Motion to Dismiss for Lack of Jurisdiction (Doc. 25) is
GRANTED.

IT ISSO ORDERED.

Sitting by Cofisent

19



