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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

ROY MUNOZ,
Plaintiff,
VS. Civ.No. 17-881WJ/SCY
FCA US LLC,
Defendant.
MEMORANDUM OPINION AND ORDER

DENYING PLAINTIFF'S DAUBERT MOTION SEEKING EXCLUSION OF
DEFENDANT'S IDENTIFIED EXPERT, ROBERT FUCETOLA.

THIS MATTER comes beforthe Court upon Plaintiff ®aubertMotion Seeking
Exclusion of Defendant’s khtified Expert, Robert Faetola, filed July 3, 202(Docs. 194-
sealed & 228-redacted document)Having reviewed the partiebriefing and the applicable
law, the Court finds that Platiff's motion is not well-taka and, therefore, is denied.

BACKGROUND

This is a products liability casarising from the apparent faikuof an airbag to deploy
during a car accident while Plaintiff was workiag an employee of the United States Forest
Service. Plaintiff alleges thah November 1, 2016, he was driviadprest service vehicle, a 2012
Dodge Ram 1500, when he hit two elk. The airdabnot deploy and hevas injured. Plaintiff
claims that he has suffered sers personal injuries, has Idss job, has iourred permanent
disfigurement and will incur in the future, medi and medically related expenses. The initial
complaint was filed on August 25, 2017 (Doc. 1) and Plaintiff filed a Third Amended Complaint

on November 21, 201@oc. 43).
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Plaintiff does not dispute that Dr. Fucetak qualified by exp&nce, training, and
education to provide expertstémony on the issue of Plaiff's neuropsychabgical claims
Instead, he argues that the opiniand conclusions in Dr. Fucetolaigitten reporare “unreliable
and inadmissible.'SeeDoc 194 at p. 1. Following his reviesf all the record submitted, Dr.
Fucetola concluded in part that:

Plaintiff's neuropsychological $& scores were all statistically “in the range that
would be expected of a n@logically healthy man” theame age as Plaintiff and
“did not support his subjective report &hguage, memory, and concentration

difficulties following theNovember 2016 accident”;

Mild concussion does not cause people to cheat, deceive others, of fail performance
validity tests?

There is no evidence of any new mentaeprotional iliness in Plaintiff following
the November 2016 accident that did notpisviously, or any exacerbation of his
prior mental condition; and

Dr. Fucetola was not able to identifpyavalid evidence of cognitive impairment
because of the accident.

Doc. 199-1 at 7; Doc. 194-1 at 29.
DISCUSSION
Under the well-establishestandard set forth iDaubert qualified expert testimony: (1)
must be based on sufficient facdbr data; (2) must be theaggiuct of reliable principles and
methods; and (3) the p&rt must have applieddhprinciples and methodsliably to the facts of

the caseDaubert v. Merrell Dow Pharmaceuticals, In&09 U.S. 579, 597 (1993); Fed.R.Evid.

1 Dr. Fucetola has a Ph.D. in Clinical Psychology and Neuropsychology from Washington Univessitlydnis,

and he is Board Certified in clinical neuropsychology by the American Board of Profe$2sgonhblogy (ABPP).
He is currently a Professor of Neurology and the Chief of Clinical Neuropsychology at Washington University
School of Medicine in St. Loui§eeDoc. 199-1.

2 Dr. Fucetola’s stated in hisport that Plaintiff had reported, and ratestified, that he had “cheated” on a
neuropsychological evaluation administered by Dr. Joseph Sadek (a Veterans Administration pst)cimotoder
to “increase his scores” but Dr. Fucetola noted that this was not documented in Dr. Sadelssn@caas it
plausible in the context of a standardized nesyopological evaluation. Doc. 194-1 at 29.
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702;see Hall v. Conoco Inc886 F.3d 1308, 1311 (10th Cir. 2018aubertprovides a “flexible”
framework for courts to @sin their roles as gatekpers of expert testimongoffman v. Ford
Motor Co, 493 F.App’x 962, 974 (10th Cir. 2012) @nbal citation omitted). Depending on the
nature of the issues presented &he expert’s particular expediscertain factors may or may not
be pertinent to an eluation of reliability—butthe purpose of th®aubertinquiry is always ‘to
make certain that an expert .employs in the courtroom the same level of intellectual rigor that
characterizes the practice of expert in the revant field.” I1d. at 975 (citingDodge v. Cotter
Corp, 328 F.3d 1212, 1222-23 (10th Cir. 2003); quoKugnho Tire Co., Ltd. v. Carmicha&26
U.S. 137, 152 (1999)).

Neither party requests a hearing, anbauberthearing is not required where the court
makes sufficient finthgs on the recordSee United States v. CdlR9 F.3d 1402 (10th Cir. 1997);
Robinson v. Missouri Pacifid6 F.3d 1083, 1089 (10th Cir.1994)aubertanalysis requires a
district court to “carefully and meticulously” review the proffered scientific evidendeied
States v. Charleyl89 F.3d 1251, 1266 (10th Cir.1999) (a distcmuirt is grantedreat latitude in
deciding whether to hold form8lauberthearing).

l. Reliability

Plaintiff contends that Dr. Fuce&d testimony andpinion cannot meebDauberts
reliability principles because they violateastlards set forth by the American Psychological
Association, specifically Part& the “Ethical Pringples of Psychologisiand Code of Conduct”

(“APA Code”). SeeDoc. 194 at 5 (setting forth §8§9.01 (a)-(&)).

3 The APA sections cited by Plaintiff state as follows:
9.01 Bases for Assessments - (a) Psychologists base the opinions contained in their

recommendations, reports, and diagnostic or evaluative statements, including forensic testimony, on
information and techniques sufficient to substantiate their findings;
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A. Failure to Conduct In-Person Examination

Plaintiff's first argument fouses on Dr. Fucetola’s faikirto conductan in-person
examination of Plaintiff. Plaintiff points out @ah Defendants could havmit did not, ask for an
independent psychological evalioam as permitted by Fed.R.Civ¥5. Plaintiff pants to APA
Code 9.01(b) which prohibits a psychologistfrproviding any opinion regarding an individual's
psychological characteristics esk “they have conducted anaexnation of the individual
adequate to support their statms or conclusions.”

The Court’s first reaction to this argument is that basibpabertreliability challenge
almost entirely on provisions from a professiorale of conduct is somewhat risky. Professional
guidelines do not determine whetlexpert opinion testimony is ed on sufficient facts or data
or whether it is the product oéliable principles and methods undrule 702(b) and (c). In other
words, compliance with the APA Code does notate whether Dr. Fucetola’s opinion testimony
is admissible foDaubertpurposes. However, even premgithis argument on the APA Code,
Plaintiff's argument fails because the APA Codevisions situations where “an individual
examination is not warranted or necessaryttieropinion” when a psywlogist is conducting a
record review or providing consultation—as. Biucetola was doing in this case. APA Code,

§9.01(c).

(b) Except as noted in 9.01(c), psychologists provide opinions of the psychologicatatisties

of individuals only after they have conducted an examination of the individuals adequatedid su
their statements or conclusions. When, despisanable efforts, such an examination is not
practical, psychologists document the efforts they made and the result of those efforts, clarify the
probable impact of their limited information on the reliability and validity of their opinions, and
appropriately limit the nature and extentlo¢ir conclusions or recommendations;

(c) When psychologists conduct a record review or provide consultation or supervision and an
individual examination is not warranted or necessary for the opinion, psychologists explaimdthi
the sources of information on which they based their conclusions and recommendations.
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The medical records reviewed by Dr. Fudatwere subpoenaed by Defendant from the
U.S. Department of Veterans Affairs (the “VA"Doc. 199-2 (Medical Records Affidavit). Doc.
229-5.

Among the records the VA produceas a 10-page neurop$ydogical report issued by
Dr. Joseph Sadek (“Dr. Sadek”), a neuropsychologist with the VA. Dr. Sadek’s report discussed
Plaintiff's raw test scores (“testata”), but the report did not diss the testing materials. Doc.
199-1 (Fucetola Decl.). These medical records were produced as non-privileged without a
Protective Order and providéyy Defendant to Dr. Fucetola.

After reviewing those VA records, Dr. Fucetatentified the need teeview Dr. Sadek’s
complete file, including all testg materials. For that reasddefendant then issued a second
subpoena to the VA specifically reqtiag Dr. Sadek’s testing materialSeeDoc. 81-1. The
parties thereafter agreed to gslated protective order providirthat the materials requested in
the second subpoena would beduced only to Dr. Fucetol&eeDoc. 115.

Thus, 89.01(b) of the APA Code does not colntere since Dri-ucetola was conducting
a records review and as set foih his 30-page expereport (Doc. 194t), his opinions and
conclusions were consistent with thoseaabther neuropsychologist—Dr. Sadek. Doc. 199-1,
118-13. Plaintiff also finds faulith Dr. Fucetola’s failure toxplain what efforts he made to
conduct a personal assessme®eeAPA Code, §89.01(c) (“When pskologists conduct a record
review or provide consultation aupervision and an individuakamination is not warranted or
necessary for the opiniopsychologists explain thisand the sources a@fiformation on which
they based their conclusions and recommendatip(esriphasis added). However, Dr. Fucetola
doesprovide an explanation in hi3eclaration, noting that Dr. 8ak concluded that there were

no lasting cognitive effects from Plaintiff's head trauma in 2016:



As stated in my report, Dr. Sadek concluded that “there were no lasting cognitive
effects from [Plaintiffs] head trauma in 2016.” In mgport, utilizing the standard

and accepted methodolodyperformed a complete reviest all record, including

a thorough review and analysis Dir. Sadek’s objective neuropsychological
testing. After confirming the reliabilityral validity of his testing, | reached the
same conclusion as Dr. @&k. Dr. Sadek’s in-persamssessment of Mr. Munoz
obviated the need for another in-persesessment by me anyone else . . .

Doc. 199-1, 12. The APA Code dorot appear to be specific as to how, when or where a
psychologist should explain why amdividual examination is nowarranted or necessary, and
most certainly, @aubertinquiry does not depend dhis issue. PlaintiffsDaubertreliability
challenge therefore fails on issues relatepuported deficiencies under the APA Code.

B. Lack of Independent Conclusion

Plaintiff next challenges the reliability of Dr. Fucetola’s expert igpirby claiming that
the report does not contain amglependent conclusions. He contetids it is “mainly a recitation
of medical information which does not reldte any psychological evaluations” and “simply
parrots other diagnoses reviewed from other nadtiroviders.” Doc. 194 at 6-7. The Court does
not share this view. Dr. Fucetdd report undertakea detailed reviewof various records,
including: medical records (inpant and outpatient); state and federal workers’ compensation
records for work-related injuries; neuropsychotagjtesting by Dr. Sadek at the VA in November
2017; and legal records from this case as wefr@®s other lawsuitsiled by Plaintiff—all of
which provide information abouwRlaintiff from several years ptido the 2016 accident through
20109.

Plaintiff describes Dr. Fuceto®'expert opinion as a “summyaof hearsay information.”
Doc. 194 at 6. However, under tfegleral rules of evidence, @xpert witness can express an
opinion that is based in part solely upon hearsay sourcddnited States v. Williamel47 F.2d

1285, 1290 (5th Cir. 1971) (rationdlw exception to the rule agairisearsay “is that the expert,



because of his professional knowledge and abilitypmpetent to judge fdrimself the reliability
of the records and statements on wlhiietbases his expert opinion . . If);re James Asso;965
F.2d 160, 172 (7th Cir. 1992) (“An expert can ifgsto an opinion forned from information
handed to him rather than devedal by him.”). Dr. Fucetola was therefore permitted to base his
opinion on other sources, incling Dr. Sadek’s neuropsychologl testing, as long as his
testimony is scidifically sound, that is, the product mdliable pringples and methodSee Tilstra
v. BouMatic LLC 791 F.3d 749 (7th Cir. 2015) (an expeitness can rely on hearsay, provided
that such reliance is accepted praein his profession); Fed.R.Evid.R.7@3kwright Mutual Inc.
So. v. Gwinner Oil, In¢ 125 F.3d 1176 (8th Cir. 1997) (expert testimony based on inadmissible
hearsay was properly admitted, whéearsay report was a type of data reasonably relied upon by
an expert in the field).

In forming his conclusions, Dr. Fucetola diot simply accept Dr. $igk’s testing results—
he independently corroborated them. He confidret Dr. Sadek had administered and scored
the objective cognitive testing described in hgore. Doc. 199-1, 119-12. The objective cognitive
testing performed by Dr. Sadek ihved scientifically-proven, stalardized tests with known error
rates. Dr. Fucetola verified the reliability andididy of that testing and then further assessed the
results of that testing using tmdormation in the available reods. When Dr. Fucetola identified
the need to review Dr. Sadek’s complete file l(ideng all testing materials and not just raw test
data), Defendant issued a second subpoena to tlep®@fically to obtain that material. Plaintiff
may disagree with Dr. Fucetolagpinions and conclusions, butettfCourt finds that they were
reached as part of Dr. Fuceid thorough scientific analysiasing appropriatescientific
methodologies standard to urepsychologists which rendersshiexpert opinion reliable and

admissible undebaubert. Plaintiff's disagreement essentialipes to weight, an issue that can



be addressed by a vigorous cross-examinafiea.Ferrera & DiMercurio v. St. Paul Mercury Ins.
Co.,240 F.3d 1 (1st Cir. 2001) (Rule 703 does noitliability of opponent to cross-examine
expert on details ahadmissible data).

C. Plaintiff's Citation to Case Law Rarding Dr. Fucetola’s Opinion Testimony

Plaintiff states that Dr. Fuagt “falsely claims that he Banever been subject to a court
order limiting or strikingmy opinions.” Doc. 202 at 3. Pdiff then goes on to cite a Missouri
state court of appeals case artBeaenth Circuit case, both of whilaintiff claims “struck” Dr.
Fucetola’s expert opiniotestimony. First, Platiff states that irState of Missouri v. GrayE.D.
Missouri, Ct. App. No. ED104743-01bhe court issuedn opinion, filedon October 22, 2019,
“upholding the trial court’s decigh to strike Dr. Fucetola’s apibn regarding the defendant’s
general intelligence.” Doc. 202 at Plaintiff then claims that DFucetola’s testimony “was also
stricken” inStern v. St. Anthony’s Healthcare Cenfé88 F.3d 276, 288 (7th Cir. 2015).

Dr. Fucetola’s opinion testimony was rsiticken in either case, aBéubertmotions were
not filed in either case. IGray, the trial court merely sustained an objection to a question on
direct examination based on red@ce and as a result, the gabse of Dr. Fucetola’s opinion on
that issue was never disclosed. In 8terncase, the Seventh Circuit noted that Dr. Fucetola’s
“speculative, untested suggestions were not adedaasatisfy” plaintiff's burden of creating a
genuine issue of facin summary judgment.

The rulings in bothiGray and Sternare not relevant to thBaubertinquiry this Court is
undertaking here and Plaintiffremarks that Dr. Fucetola’s opam testimony was “stricken” in
both of those cases amount to what the Courtiderssto be misrepresentation. Further, the Court
allowed Defendant to file a surreply in part tow Defendant to respond Raintiff's charge that

Dr. Fucetola had “falsely claimed” that he had never been subject to a court order limiting or



striking his opinions. Irfact, Dr. Fucetola’s claim was accurate: in b@ay and Stern the
Court’s rulings regarding Dr. Eetola’s testimony related to igeight and had no bearing on its
reliability for Daubertpurposes. Thus, the only “false o’ are those made by Plaintiff—in
accusing Dr. Fucetola of misrepessation and Plaintiff's own migpresentations regarding the
actual rulings in both cases.
Il. Use of Raw Test Data

Plaintiff contends that Dr. Fucetola’s use'tefst data,” which includes numerical raw and
scaled scoreseeDoc. 1991, 19, violates both the APA Cael the Stipulated Protective Order
that was entered in this ca§zeDoc. 115. This contention is baseless.

A. Use of “Test Data” Doesot Violate the APA Code

Defendant does not deny that Dr. Fucetotduded “test data” in Bireport but contends
that its use does not violate théerant provisions of the APA Code:

APA Code 89.04 (a):

The termtest datarefers to raw and scaledases, client/patient responses
to test questions or stimuli, and pbgtogists' notes and ecerdings concerning
client/patient statements@dbehavior during an examiman. Those portios of test
materials that includelient/patient responses aneluded in tle definition oftest
data

APA Code 89.11:

The termtest materialgefers to manuals, instnents, protocols, and test
questions or stimuliand does not includéest dataas defined in [89.04]
Psychologists make reasonabii®ks to maintain the integrity and security of test
materials and other assessthtechniques consistentith law and contractual
obligations, and in a manner that permits adherence to this Ethics Code.

Defendant asserts, and the Qoagrees, that Plaintiff cones “test data” with “test
materialS—which are distinguishable in the APA Caod&he Code does not prohibit the use of
testdata and in fact, neuropsychologisase actually instructed tolease test data in order to

facilitate the review of their findgs by other qualified individualsSeeDoc. 199-1at 25 (“Test



Security: An Update” by Nat'| Academof Neuropsychology, (“NAN,” 10/13/2003%).Dr.
Fucetola’s use of “test data” is consistent witn APA Code guidelinedHe reviewed Dr. Sadek’s
10-page evaluation report, including the test diatad on a table in that report and recited Dr.
Sadek’s test data on page 23hi$ own report, Doc. 194-1 at 2isclosure of test data is
“standard practice followed hyeuropsychologists”, includingr. Sadek who also did shil.; see
alsoDoc. 199-1 at 6 (Fucetola Decl.On the other hand, Dr. Fucktspecificallynoted in his
Declaration that the “test materials” which wgn®duced subject to the Protective Order were
reviewed only by him. He did nshare the “test maials” with counsefor Defendant nor did
he disclose them to any other perddac.199-1, 10.

B. Use of “Test Data” Does Not Violate Court’s Protective Order

Plaintiff describes it as “sh&imng” that Dr. Fucetola eleatieto publish the raw data test
scores that were obtained from another psychol¢BistSadek) because it violates this Court’s
Stipulated Protective Order, which states in part:

. . . [T]he parties hereby stipulate thhé materials subpoaed will be provided

only to Defendant’s retainezkpert, Rob Fucetola, Ph.nd shall not be released,

copied, reproduced or transmitted in any form to any other individual or entity

without the express written conseri the partiegand the Court.

Doc. 115. However, based on the procedural higibtiiis case, it is cleahat Dr. Fucetola has
never released any confidentialarmation subject to this Court’s Protective Order, because that
Protective Order was solely intended to protect confidential testing materials—not desting

As mentioned earlier in this discussion, two subpoenas were isstieel VA regarding

Plaintiff's records, Doc. 22@; following this chronology:

4The NAN Test Security Update explains the reasondistinguishing between “test data” and “test materials”
(test questions and answers); why the disclosure of tesisdgtaropriate while disclosel of test materials could
result in “great public harm.” Doc. 199-1 at 4 and Etirther details on the distinction between the two categories
are unnecessary for purposes of the Colréisbertinquiry here.
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First subpoena:
0 Requested records pursuant to a HIPAA authorization from Plaintiff, was served

on the VA on January 10, 2019. Plaintiff nefiteed a motion to quash this first
subpoena nor did he ever assartobjection to that subpoena.

Issued about two monthmeforethe Court issued the pas’ stipulate Protective
Order. SeeDoc. 199-2 (Med’l Ctr Records Ajf. The 664 pages (and 1 CD of
images) produced by the VA in responeethis subpoena auded Dr. Sadek’s
non-confidentiateport which contained “testirdptd’ but not “testingmaterials”

Second subpoena:
0 After reviewing Dr. Sadek’s non-confidertigeport, Dr. Fucetola concluded he

also needed Dr. Sadektonfidentialtesting materials in order to complete his
analysis. Doc. 199-1, 9. For this reasDefendant issuesl second subpoena to
the VA narrowly requesting information réta to Plaintiff's“neuropsychological
testing” conducted on November 27, 2017 dhd Sadek’s testing materials. Doc.
81-1 (Sec. Subpoena to VA); Doc. 199-1, 119-10.

Plaintiff filed a motion to quash this second subpoena on May 23, 2020, stating
that:

Defendant’s counsel is entitléd receive DrSadek’s records
and conclusions but should not&l®wed to require Dr. Sadek
to release theaw test datato any one other than a licensed
mental health profesonal under an apprapte confidentiality
order.

Doc. 107 at 4 (emphasis added)oBly thereafter, the paes agreed to the Stipulated Protective
Order,seeDoc. 115. Plaintiff’'s motion to quash doefereo “test data,but the reference does
not change the fact that the pase for the Protective Order ispoevent disclosure of the test
materialobtained from the second subpoéorathe following two reasons.

First, the Stipulated Protecé\Order expressly covers orithe materials subpoenaed. . .
" Dr. Fucetola had already obt@id Dr. Sadek’s “test data” whénwas produced from the first
subpoena and so the only “maa¢s subpoenaed” in éhsecond subpoena wdde. Sadek’s “test
materials.” This is confirmeoh Dr. Fucetola’s Declaration agell. Doc. 199-1f10 (“The_test
materials generated by Dr. Sadekich were produced subject tbe Protective Order, were

reviewed only by me.”) (ephasis in original).
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Second, Plaintiff's reference to the phraset“tega” in the motion to quash displays the
same confusion between “test data” and “test materials” shown by Plaintiff in the instant motion;
that is, Plaintiff appears to operate undbe misconception thathe two categories are
interchangeable—and they are not. For examplaintif's motion to quash states that
“[c]ontrolling legal authority indicates that a psydogist is not required to release raw data and
psychological test materials to non-psychologist®oc. 107 at 2 (emphasis added). This
statement is inaccurate, based on either the BBde or “controlling legal authority.” True, a
psychologist is natequiredto release raw data to a non-gsyiogist but he or she is nmtohibited
from doing so, whereas the release of “test mat&ris very much pratcted by the APA Code.
Plaintiff's motion to quash also states, inaccuratilgt “Dr. Sadek is prohibited, both by the Code
of Ethics governing higractice, and applable case law, from produg the raw test data to
anyone other than a licensed psychologist.’at 2. As previously noted, the concern with “test
security” articulated in the APA Code actually relates to restierials not test dataSeeAPA
Code 889.04 & 9.11.

Plaintiff claims to be concerned that Dr.détola’s report was reswed by “Defendant’s
attorneys, their paralegal and assistants. . . [eaddus officials workig for the Defendant, its

insurers. . . .” Plaintiff requests that Mr. Fualatbe ordered to appear before the Court and
“provide the Court with a complete list of all in@luals who have had access to or have reviewed
his report.” Doc. 194 at 9This request is denied. First, th@s no evidence tsuggest that Dr.
Fucetola disclosed test matesidb any other person, and no reason to suspect Dr. Fucetola’s
assurances in his Declaration that he did nolaiscthe test materiale any other person. Doc.

199-1, 19. The Court sees no need for a hearimtpéosole purpose of questioning Dr. Fucetola’s

veracity in his Declaration reg#ing disclosure of test matals. Second, the Protective Order
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specifically prohibits ta materials produceddm the second subpoefram being “released,
copied, reproduced or transmittedaimy form to any other individliar entity without the express
written consent of the partiesdthe Court.” Doc. 115 at 1. &Hact that members of defense
counsel’s team working on this casay have viewed the report doest appear twiolate either
the spirit or letter of the Protective Order. This is by no means the first case where an expert report
has been prepared containing confidential orise@smaterial subject to a protective order. If
Plaintiff's concerns about disdare extended to all memberdioé defense team, Plaintiff should
have fashioned a protective order making that clelmreover, Plaintiff filed this products liability
case claiming personal injuries including cognifivgairment as a result of the failure of the air
bag in question to deploy whenaRitiff's vehicle struck two &. Since Plaintiff is seeking
monetary damages from Defendant as a result of the accidaintjfPhas put his physical and
mental condition at issue and Befendant is entitled to have ixpert witness, Dr. Fucetola,
assess Plaintiff's claimed injuriesDr. Fucetola’s report, howevatpes not exist in a vacuum.
Since the purpose of Dr. Fucet® report is to assist arglipport the Defendant’s position,
members of the defense team need to and shawiel access to it provided they comply with the
terms of the Protective Order.

C. Dr. Fucetola Did Not Violate ¢hNew Mexico Administrative Code

Plaintiff contends that DiFucetola’s violations whickender his methodology unreliable
and inadmissible extend alsotmlations of the New Mexico Administrative Code (“NMAC”),
which adopted the APA Codelhese contentions can be summarily dismissed.

First, with respect to Dr. Fucetola’s usete$t data/test materials, the Court has already

discussed this issue abovehe context of the APA Codé&seeNMAC 16.22.2.16 (Test Security).

516.22.2.19(E) (“ The psychologist shall cooperate in investigations, proceedings, wrehreqts of this code, the
ethical principles of psychologists and code of conduct of the American psychologist association, . . . . ).
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Second, Plaintiff conjecturesahDr. Fucetola may have usedtdated tests, pointing to
NMAC 16.22.2.15(J) (“The psychologist shakhot base assessments, decisions, or
recommendations on outdated tests or test data. . . .”). This issue goes to weight, not admissibility,
and Plaintiff's counsel nyatake this up on cross-examination of Dr. Fucetola at the appropriate
time.

Third, Plaintiff claims thaDr. Fucetola violated NMAQ6.22.2.12, which requires that a
psychologist shall disclose condidtial information only “with the written informed consent of the
patient or client.” Plaintiff does not specifhat“confidential” information he references. To the
extent he means “test data” and “test matetidl®e Court has already discussed this issue.
Otherwise, the Court notes that the VA recordsvedbtained via Plaintiff' $1IPAA authorization.

Doc. 220 at 6, n.1.
lll.  Integrity of Dr. Fucetola’s Expert Opinion

Finally, Plaintiff charges that Dr. Fucetola ‘$aly claim[ed] credit and reliability for an
assessment which he should have, but neveonpeed” by attempting to “sneak in” Dr. Sadek’s
professional opinion for his own. Do202 at 7. For support, Plairitdites to an order from the
Northern District of California whiclexcluded expert testimony and held that:

No professional should reasonably rely such a rigged and biased source of

information for any materially important fatct his or her opinion, at least certainly

not in the circumstances of the present case. There is no “particular field” in which

experts go along with this charade other timahtigation. The feld of testifying
for a living is not what Rule 703 had in mind.

Therasense, Inc. v. Becton, Dickinson & ,0%o. C 04-02123 WHA, 2008 WL 2323856, at *2
(N.D. Cal. May 22, 2008).

The case cited by PlaintifiTherasenseis a patent casenvolving a blood glucose
monitoring product. Abbottaboratories (“Abbott”proffered the opinion odn expert to support

its claim that the accused products did not lemWehole blood filtering member,” as required by
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one of the claims in the pateihe expert’s opinion was basaa experiments that were conducted
by Abbot employees, but the expert did not ipgrate in, observe, or supervise any of the
experiments, nor did Abbott perngiefendants to question thosemayees, thus concealing all of
the tests from discovery duriradl phases of discovery unda claim of privilege.

The court inTherasensasoundly criticized an expert’s reliance “on some factoid told to
the expert by the client or someone elsesidetthe courtroom . . . .” 2008 WL 2323856, at *1.
The courttook particular offense to the “secrecyivolved in “concealing all adverse or
confidential test results and facts from the testifyexpert” in order to esure that the expert
present only favorable testimong008 WL 2323856, at *1 (“The plan fer the hearsay to salil
into evidence when the truth might be materialfjedent . . . .”). The instant case could not be
more factually different. Contrary to the pmon-feeding” of client-prepared and lawyer-
orchestrated “facts” ta hired expert (as thEherasenseourt described the situation in that case,
2008 WL 2323856 at *3), Dr. Fucetola’s conclusi@ame based upon his independent review of
numerous records, including margcords that were not availaliteDr. Sadek. Doc. 199-1, 11 8,
12-14. Moreover, Dr. Fucetola requested that Dde®as testing materials be produced directly
to him, under the Protective Order, so that Rucetola could confirm thddr. Sadek’s analysis
and conclusions were reliafleSimply stated, there is no indtiwan whatsoever that Dr. Fucetola’s

report is “rigged” or “biased””

6 The Court notes that Dr. Sadek’s evaluation of Plaintiff was conducted upon the referral of Rlaiintifiry care
physician on behalf of the Federal Worker's Compengdtioevaluation of Plaintiff's cognitive functioning and
inability to return to work following the accidemoc. 194-1 (Dr. Fucetolasxpert rep’'t)at 21.

" In the words of th&herasenseourt:
.. . [N]o professional should reasonably rely on such a rigged and biased source of information for
any materially important fact to his or her opiniahjeast certainly not in the circumstances of the
present case.

2008 WL 2323856, at *2. These circumstas are not presentihe instant case.
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THEREFORE,
IT IS ORDERED that Plaintiff's Daubert Motion Seeking Exclusion of Defendant’s
Identified Expert, Robert Fucetol@®ocs. 194-sealed & 228-redacted documeniy hereby

DENIED for reasons desbed in this Memorandur@pinion and Order.

CHIEF UNITED STATESD)STRICT JUDGE
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