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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

DENNIS B. NELSON,

Plaintiff,

VS. Civ.No. 17-919JCH/SCY

CITY OF LAS VEGAS,

Defendant.

MEMORANDUM OPINION AND ORDER OF REMAND

This case is before the Court Bhaintiff’s Motion to Remand and Request for Attorney’s
Fees[Doc. 9]. The question raised by the motiowisether a defendant who fails to remove a
case after the plaintiff has pled a federal cldot, instead opts to litigate and file a motion for
summary judgment in state coumay have a second opportunity remove after the plaintiff
amends his complaint to include a request dertification of a collective action based on
different facts and at the risk of a larger damage award agilandefendant. After reviewing the
motion, response, reply, and relevant authorities and precedents, the Court concludes that the
right to removal cannot be revived under thecwinstances presented here. As a result, the
motion to remand will be granted.

FACTUAL AND PROCEDUR AL BACKGROUND

On September 4, 2015, Plaintiff DennisIdd® (“Nelson”) filed his originalpro se
complaint against his former employer, Defendaity of Las Vegas (“the City”) in the Fourth
Judicial District Court, County ddan Miguel, State of New Mexic&eeComplaint, Doc. 4-1,

Ex. 3 at 8 of 51. Nelson alleged that the Citylaied the Fair Labor &dards Act (“FLSA”) by
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failing to properly pay him and loér police officers for overtimdd., Ex. 3 at 10 of 51. The
complaint asserts these allegations, but do¢pugort to make a claim on behalf of anyone
besides Nelson. The City filed an answer to the complegatDoc. 4-2, Ex. 34 at 32 of 50, as
well as a “motion for judgmendn the pleadings for flare to state a claim upon which relief can
be granted,” se Defendants’ Motion for Judgment on tRieadings, Doc. 4-3, Ex. 46 at 9 of 47,
in which it sought dismissal of Nelson’s FLS#aims. Then Nelson retained counsel, who
moved to consolidate Nelson’s FLSA case with a whistleblower complaint Nelson hagrdiled
seagainst the City on May 27, 2016.

On July 28, 2017, the state court geththe motion to consolidat&eeDoc. 4-3., Ex. 50
at 23 of 47. That same day, Nelson filed a motianidave to file an amended complaint. Doc.
4-3, Ex. 51, at 26 of 47. The stataudogranted that motion as well. Doc. 4-3, Ex. 52 at 45 of 47.
On August 30, 2017, Nelson filed his amended damfy Doc. 4-4, Ex. 53 at 1 of 34, which
reasserted Nelson’'s FLSA claim but set Hono new federal cause of action. The amended
complaint did add a request that the countifyea class action for Nelson’s New Mexico
Minimum Wage Act claim, as well as a coliwe action for his federal FLSA claim and his
breach of contract clainid. On September 8, 2017, the City dilés Notice of Removal [Doc. 1]
in this federal district court. The City’s mo¢ of removal does not set forth the procedural
history of this case and states merely th& @ourt has original, federal question jurisdiction
under 29 U.S.C§ 216(b) and 28 U.S.G& 1331 over Nelson’s FLSA claim and supplemental
jurisdiction over hisstate law claimdd. It appears that the parties have not conducted discovery
or litigation on the meritef the amended complaint.

On October 4, 2017, Nelson filed his motionréonand and request for attorney’s fees.

Doc. 9.



LEGAL STANDARD

Defendants may remove a civil action to fetlecaurt where the distct court would have
original jurisdiction over the caseluffman v. Saul Holdings Ltd. P'shif94 F.3d 1072, 1076
(10th Cir. 1999) (quotingCaterpillar Inc. v. Lewis 519 U.S. 61, 68 (1996)). Nonetheless, a
presumption against removal jurisdiction existg] &deral courts “are to ... narrowly [construe
removal statutes] in light of our constitutional role as limited tribund®sitchett v. Office
Depot, Inc, 420 F.3d 1090, 1095 (I0Cir. 2005)(citingShamrock Oil & Gas Corp. v. Sheets
313 U.S. 100, 108-09, (194)nited States ex rel. King v. Hillcrest Health C&64 F.3d 1271,
1280 (10th Cir. 2001)). “Aldoubts are to be res@s against removalFajen v. Found. Reserve
Ins. Co, 683 F.2d 331, 333 (10th Cir. 1982). The defent seeking to remove an action to
federal court bears the burden of establishing the district court’s subject-matter jurisdiction over
the caseSee Montoya v. Cha@96 F.3d 952, 955 (10th Cir. 2002).

Under the well-pleaded complaint rule, “a saitses under federal law ‘only when the
plaintiff's statement of his own cause of iaotshows that it is s@d’ on federal law.Devon
Energy Prod. Co. v. Mosaic Potash Carlsbad,.|m893 F.3d 1195, 1202 (10th Cir. 2012)
(citations omitted). Thus, a federal defense, fetance, typically cannot satisfy the well-pleaded
complaint rule, and thus cannot create federal question jurisdiétioat 1204. “[T]lhough a
federal cause of action is not a necessary pagglifor federal-question jurisdiction, a federal
guestion apparent on the face of the well-pleaded complaint is indispenddldisén v.
Archdiocese of Denverl3 F.Supp.2d 1181, 1185 (D. Colo. 2006) (citiige v. Office of

Servicemembers’ Group Life In260 F.3d 1240, 1245 (10th Cir. 2001)).



In civil actions, 28 U.S.C§ 1446(b) generally controls the time for removing cases from
a state court to a federal court. It requireat tthe notice of removeof a civil action or
proceeding be filed within 30 days after theceipt by the defendant, through service or
otherwise, of a copy of thaitial pleading setting forth the claifar relief upon which the action
or proceeding is based, or within 30 dayteathe service of the summons upon the defendant
when the initial pleading has been filed in staburt and is not required to be served on the
defendant, whichever period is shorter. “Thepmse of the provision is to prescribe a uniform
time frame, at the beginning of immediatelyn@vable actions, withinvhich removal will be
effected. The goal is early resolution of the court system in which the case will be heard.” 14B
Fed. Prac. & Proc. Juri§.3731 (4th ed.). Failure to file nogiof the removal within the time set
forth in § 1446(b) constitutes a defectremoval procedure, warranting a remaddffman 194
F.3d at 1077.

The right to remove a case to federal tauay be waived by not acting within the
statutory removal deadlineSee Huffman194 F.3d 1072, 1077 (10th Cik999). In addition, a
defendant waives removal by taking some suttsthoffensive or defensive action in the state
court action—which includes filing a motion thsmiss or a motion for summary judgment—
indicating a willingness to litigat in that tribunal before filap a notice of removal with the
federal courtCity of Albugquerque v. Soto Enters.¢In864 F.3d 1089, 1098 (10th Cir. 2017).

DISCUSSION

Nelson argues that the City’s removal of ttase in September of 2017 is untimely, as it
was clear from the face of thariginal complaint—filed two gars earlier in September of
2015—that Nelson was bringing a claim under BieSA. This is further supported, Nelson

argues, by the fact that the City filed a motiorsiate court arguing thais FLSA claims were
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not cognizable, thereby ilifating the merits of # federal claim in stateourt. Nelson contends
that having waived its opportunityp remove the case at the sett the City may not get a
“second bite at the applet a later stage of thease. In response, thatyCcontends that the
amended complaint is so different from the orgitinat it constitutes an entirely new claim, and
that under the revival expgon, it should have a seed opportunity to remove.
l. Comparing the Original and Amended Complaints

Apparently recognizing that did not remove the case in a &y fashion with regard to
the federal question appearing on the face of thenatigomplaint, the City argues that its right
to remove to federal court was “revived” by the filing of Nelson’s amended complaint, which it
contends “so changed the character of the litigation as to make it a substantially new suit.” Doc.
10 at 1 and 2. This fundamental change, the &ijyes, stems from the fact that Nelson added a
collective action component to his pre-existing FLE&mM, revised the fagcal basis of his wage
claims, and expanded the nature of the damlges seeking from &hCity. Doc. 10 at 2.

Specifically, with regard to the changes time character of the litigation, the City
contends that while his original complaint agsg an FLSA claim only for himself, Nelson’s
amended complaint also asserts an FLSA collectietion on behalf of all current or former
police officers employed by the City of Las §és since January 1, 2007. Doc. 10 at 4. With
regard to the factual basis of those claims,Gitg argues that the original complaint asserted
that the City erred in calculating overtime differential pay and failed to pay Plaintiff for time
spent taking his work vehicle to be repdireand answering work-related telephone calls and
texts. Now, Nelson asks to be paid for openipghe shooting range while he was off duty, and
that class members are entitled to be compgeddar time spent writing reports. He also now

alleges that the City systematically underpafiicers on swing and graveyard shifts, and failed
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to pay officers according to written agreementsc.Di® at 5. Finally, with regard to damages,
Nelson’s amended complaint added compensatory damages for the class members causing the
amount at stake to “balloon #osignificant degree” and includadnew request for a declaratory
judgment. Doc. 10 at 5-6.
Il. The “Revival” Exception

The City seeks the rarely-granted “reviwadception” to the 30-day requirement of §
1446. The revival exception was Wlyediscussed and used @liett v. Scott233 F.2d 269, 271
(5th Cir. 1956), was given a nameWilson v. Intercollegiate (Bigen) Conf. Athletic Assgc
668 F.2d 962 (7th Cir. 1982) €dlining to apply the exceptn), and was utilized idohnson v.
Heublein 227 F.3d 236 (5th Cir. 2000). lohnson the court applied the revival exception on
the grounds that the amended complaint resultead gomplete re-alignmermf the parties, the
new allegations bore “no resemblance whatsoever” to those of the original complaint, and the
defendants were now “confrontedth a suit on a constructiorontract involving exposure to
substantial compensatory and punitive damages, instead of only a questionable conversion claim
by a competing creditor with an apparently inferien,” thus startindga virtually new, more
complex, and substantial case ... upon whiclsignificant proceedings ha[d] been heltd’ at
242. Under this judicially-createdxception, a defendant might theoretically be allowed to
“revive” the original removiaperiod under § 1446 “where the plaintiff files an amended
complaint that so changes the nature of [the] action as to constitute substantially a new suit
begun that day.Wilson 668 F.2d at 965.

In Johnsonthe Fifth Circuit affirmatively relid upon the revival exception. There, the
court applied the revival exception because aed more complex allegations in the amended

complaint bore “no resemblance whatsoever” togaliiens in original complaint and the original
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parties were realigned in a completely different mani@inson 227 F.3d at 242. BotWilson
andCliett relied upon an older deasi from the Tenth Circuitdienderson v. Midwest Ref. Co
43 F.2d 23 (10th Cir. 1930). IHendersonthe amended complaint changed the legal theory of
the action from one seeking purely equitable rdbetitle to property to one seeking damages at
law resulting from a fraudulent conspiradg. at 24. The Court descrithét as “an abandonment
of the original for a new cause of actioid” at 25.

On the other hand, many courts have either ignored the revival exception or viewed it
with skepticismSee, e.g., Tucker v. Equifirst Cqrp7 F. Supp. 3d 1347, 1351 (S.D. Ala. 2014)
(recognizing that the Eleventh Cirtinas not endorsedwieal exception);Daggett v. Am. Sec.
Ins. Ca, No. 2:08-cv-46-FtM-29DNF, 2008 WL 1776576*at(M.D. Fla. Apr. 17, 2008) (“The
[clourt doubts that a revival exception can lead into the clear dichotomy set forth in §
1446(b). Either a case is removable based on thalipleading or it is not. If it is removable,
defendant must do so within thirty days. Subsequent conduct can onlyraffestability if the
case was not originally removable.Williams v. EDCare Mgmt., IncNo. 1:08-CV-278, 2008
WL 4755744 at *8 (E.D. Tex. Oct. 28, 2008) (“If a eas removable from the outset, it must be
removed within the initial thiy-day period specified by § 144§( subsequent events do not
make it ‘more removable’ or ‘again removable.Ray v. Trimpspa IncNo. CV 06-6189 AHM
(VBKXx), 2006 WL 5085249 at *3-4 (C.D. Cal.a\. 20, 2006) (“[T]he revival exception is a
doctrine of dubious application light of the strict constructiothis court must accord to the
removal statutes.”Dunn v. Gaiam, Ing 166 F. Supp. 2d 1273, 1279 (C.D. Cal. 2001) (“[G]iven
the strict construction which the [c]ourt must gpial the removal statutes, on procedural as well
as substantive issues, the wisdom of suchdeiplly-created exception might be questioned as

an initial matter.”);Black v. Brown & Williamson Tobacco CoyNo. 4:05CV01544 ERW, 2006
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WL 744414 at *3 (E.D. Mo. Mar. 17, 2006) (“A defemdavho fails to removevithin the thirty-
day period waives the right tomeve at a later time. A defendaméiving removal on the initial
petition does not regain the oppanitly to remove the matter based on subsequent eveigsH);
v. Safari Motor Coaches, IndNo. C 01-1750 SI, 2001 WL 940846, *4 (N.D. Cal. Aug.13, 2001)
(“[S]ince [defendant] failed to raove the case within thirty daysf the original complaint,
which was removable at that time, [defendangréivy waived its righto file a subsequent
removal even though the complaint was amended to create a new basis for reniiukie’).
Atl. Fuels Mktg. Corp 775 F. Supp. 474, 477 (D. Mass. 19@gscribing the naval exception
as a “judicial gloss” and strohygsuggesting that certain clarifying amendments to the removal
statutes “rejected the rule of those caseSgmura v. Kaiser Found. Health Plan, In¢15 F.
Supp. 970, 972 (N.D. Cal. 1989) (holding that charigescomplaint that create a new basis for
removal do not undo the original war; “[i]f a case is removabléom the outset, it must be
removed within the initial thirtday period specified by 8§ 1446[band] subsequent events do
not make it ‘more removable’ or ‘again removable’Mbbard v. Union Oil Co. of California
601 F. Supp. 790 (S.D.W. Va. 1985) (concluding thatould frustratehe purpose of § 1446(b)
if a defendant “were allowed to decline to rera@ case upon one grouadd then, later in the
litigation, attempt to remove the case wiaesecond ground for removal presented itself”).
lll.  Analysis

To the Court’s knowledge, the Tenth Circuisheot addressed the viability of the revival
exception since 1930, when it decidgdnderson43 F.2d at 23. Thus, that is the only existing
case that can guide this Court regarding Tleeth Circuit's current view of the exception.
However, it is worth noting thatlendersonwas decided prior to the enactment in 1949 of 28

U.S.C.§ 1446(b), which uses the mandatory language that a notice of removal “shall be filed
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within 30 days . . .” Prior t4949, the statute stated only thatic®t'may be filed” within that
time limit. See Murphy Bros., Inc. Wichetti Pipe Stringinginc., 526 U.S. 344, 351-52 (1999)
(describing the statory history of§ 1446(b)). Thus, thélendersoncourt was working under a
different understanding aftatutory removal procedures. Thisutt believes that if it was asked
to recognize the revival exceptionthts point, the Tenth Circuit @uld decline to do so. This is
because the current language of Sectioh6{b)(1) unambiguously precludes judicial
recognition of a “revival exceptionRather, it requires that a case be removed within 30 days of
receipt by the defendant of a copy of thitiah pleading setting forth the claim for relief upon
which such action or proceeding is based; it admits of no exceptions. And, as the Supreme Court
noted inSyngenta Crop Protection, Inc. v. Hens&37 U.S. 28, 32 (2002), “[tlhese statutory
procedures for removal are to be strictly construed.” This, in turn, is consistent with the well
accepted presumption against removal jurisdiction, as well as the principle that federal courts
must narrowly construe removal statutes in lightheir constitutional role as limited tribunals.
There seems to be little roonrfa judicially created exception §1446(b).

Furthermore, even if the Tenth Circuit werectimclude that a reval exception exists in
the vein described itHenderson that exception should be amga only where an amended
complaint so changes the nature of [the] action as to constitute substantially a néyilsuwity.
Intercollegiate (Big Ten) Conf. Athletic Assd868 F.2d 962, 965 (7th Cir. 1982).Hienderson
plaintiff initially sued to impos a constructive trust and an agating to recover the past and
future proceeds of oil leases which plaintiffs claimed supet rights. Plaintiffs filed an
amended complaint iHendersonthat abandoned this initialaim, instead seeking damages
based on an alleged conspiracydedraud plaintiffs of their riglstto a lease. 43 F.2d at 24-25.

Thus, the new pleading converted the case fromiroreguity seeking ediable relief to one at
9



law seeking damages for conspiracy. The Tenth Circuit described the change as “an
abandonment of the original for a new cause gbatand ruled that, “whe the plaintiffs filed

their amended petition stating amnand different cause of actiorpgellee’s right taemove that

case could not and did not arise Ltiite amended petition was filed ..ld. at 25. “Defendant
apparently was content to remain in the statgrtcon the cause of actiatated in the original
petition, but that seems to be no reason for denying to it its right of remoaaleftirely new

and different cause of actigpieaded in the so-ttad amended petitionld. (emphasis added).

In contrast toHenderson the causes of action in the amended complaint in this case
cannot be described as entirelgw and different—it began asclaim for unpaid wages under
the FLSA, and it remains so. Attugh it is true thathe factual allegationsnderlying Nelson'’s
theory of the FLSA violation have changed, ttaise of action itself has not. Furthermore, a
request to certify a collectivaction under the FLSA has certgirdxpanded the claim, but has
not changed it so fundamentally that it can besidered “an entirely new and different cause of
action.” Thus, even if the revival exception existshe Tenth Circuit, the present case does not
satisfy its requirements. Thus, the removal ismely, and the case will be remanded to the state
district court.

IV.  Attorney’s Fees

The district court may award attorney’s fessl costs for improper removal pursuant to
28 U.S.C. § 1447(c), which states in pertinpait: “An order remanding the case may require
payment of just costs and any actual expenses, including attorney fees, incurred as a result of the
removal.” A defendant’s untimeliness in filing his notice of removal is “precisely the type of
removal defect contemplated by § 1447(@hings Remembered, Inc. v. Petrgr6a6 U.S. 124,

128 (1995) (discussing non-revievilitlp provision). If objectivel unreasonable, an untimely
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removal may give rise to an awlaof fees and s under § 1447(cpee Durham v. Lockheed
Martin Corp., 445 F.3d 1247, 1254 (9th Cir. 2006). “Absent unusual circumstances, courts may
award attorney’s fees under 8§ 1447(c) only wht#re removing party lacked an objectively
reasonable basis for seeking removal. Conwersehen an objectively reasonable basis exists,
fees should be deniedViartin v. Franklin Capital Corp 546 U.S. 132, 141 (2005).

Here, the Court cannot conclutieat the City’s removal veaentirely unreasonable. The
Fifth Circuit has applied the revival exceptidfurthermore, the TentRircuit's decision in
Henderson though old, provides a nonsdlous basis for the City'argument that the revival
exception is valid and should apply. Based on #nsl, the fact that Nelson’s amended complaint
did expand the scope of his FLSRim, the Court concludes thdelson’s request for attorney’s

fees and costs should be denied.

IT IS THEREFORE ORDERED that Plaintiffs Motion to Remand and Request for
Attorney’s Fee$Doc. 9] isGRANTED IN PART andDENIED IN PART as described herein.
IT IS FURTHER ORDERED that this case is heredyEMANDED to the Fourth

Judicial District Court, Countgf Miguel, State of New Mexico.

b= b

UNITED STATES DISTRICT JUDGE
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