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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
CLAY SHANNON CROCKETT,
Plaintiff,
V. CV 17-0955JHR
NANCY A. BERRYHILL,
Acting Commissioner of the

Social Security Administratign

Defendant.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on Plain@ifty Shannon Crockett’'s Motion to
Reverse and Remand for Payment of Begefit in the Alternative, forRehearing with
Supporting Memmandum [Doc. 20], filed March 28 2018. Pursuant to 28 U.S.C. 8§ 636(c) and
Federal Rule of Civil Procedure 73(b), the parties have consented to the undersigmetlitd c
dispositive proceedings in this matter, including the entry of final judgri@ats. 4 10, 11].
Having studied the parties’ positions, the relevant, lawd the relevant portions of the
Administrative Record @R’), ! the CourtgrantsMr. Crocketts Motion and remands this cafe
further adnmistrative fact findingfor the reasons set forth below.

1) INTRODUCTION

To be corsidered disabled under the Sociat8ity Act, a claimanseeking supplemental
securityincome benefitsnust demonstrate that I unable to return to his past wokee4?2
U.S.C. 81382c(a(3)(B). If he does so, the burdshfts to the Administration to prove that ban

still perform work thaexists in“significant numbersin the national economyseeRaymond v.

! Documents 15 and 16 comprise the sealed Administrative Record. The Court cites to the Retuedisal
pagination, rather than CM/ECF document and page number.
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Astrue 621 F.3d 1269, 1274 (10th Cir. 20089 meet thisourden, théddministration must prove
the existene of jobs that the claimacan dalespitehis impairmentand estali$h that those jobs
existin “significant numbers’ SeeChavez v. Barnhartl26 F. Apfx 434, 436 (10th Cir. 2005)
(unpublished)Failure to prove bothenders the Administraticgdenial of benfits unsupported
by subsantialevidence

TheTenth Circuit‘has never drawn a bright line establishing the number of jobs necessary
to constitute asignificant numbdt]” Trimiar v. Sullivan 966 F.2d 1326, 1330 (10th Cir. 1992)
Instead, theTrimiar court set forth“several factordthafl go into the proper evaluation of
significant numbers.1d. In the absence of a discussion of these factors, the Court should not
supplythe missing factal finding — that thenumberof jobs identified by the admistration is
“significant in a particular caseseeAllen v. Barnhart 357 F.3d 1140, 1145 (10th Cir. 2004)
That saidthe Tenth Cicuit has applied the prciple of harmlessrrorto affirm the failure othe
Administration toassess th€&rimiar factorsin cases involving as few as 152,000 jolseeEvans
v. Colvin 640 F. Appx 731, 736 (10th Cir. 2016)Junpublished).Unfortunately for the
Administration the numberof jobs it identifiedby the AdministrativeLaw Judgein this case
(6,400)is significantlylower than 52,000.

This is not the firstitne this Court has been faced watfrelativelysmall’ numberof jobs.
SeeBrandenburgv. Berryhill, CV 170507 JB/JHR, DBc. 27 (D.N.M. May 25, 2018)report and
recommendation agded 2018 WL 3062591D.N.M. June 21, 2018)5,200 jobs)As suchthe
Courtfinds itself bound by the principles bbth horizatal and vertical stareedisis, insofar as it
must follow the Tenth Cauit's legal holdings and its own applicatiari thoseholdings in
Brandenburg SeeBlack's Law Drctionary, 710 (Fourth Pocket Ed. 2011)Stare decisis is the

preferred course because it promotes the evenhanded, predictable, andntalesistepment of



legal principles, fosters reliance on judicial decisions, and contributes to tla¢ @t perceived
integrity of the judicial processJanus v. Am. Fed'n of State, County, & Mun. Employees, Council
31, 138 S. Ct. 2448, 2478018) (quotingPayne v. Tennesseb01l U.S. 808, 8271991)
Accordingly, for the reasons statedBrandenburgreiterated and aggbied to this caseelow, the
Courtwill grant Mr. Crocketts Motion toremand his case to thelministratian for further review
1) BACKGROUND

Mr. Crockettfiled an application with the Social Security Administrationdopplemental
security incoméenefits under TitlXVI of the Social Security Act oNovember 19, 2013ARat
193-196. A grounds, MrCrodkett alleged “back problems, disc rupture, PTSD, ADHand
reading problems ARat211.Mr. Crockett alleged that his conditionschene severe enough to
keep him from working on January 1, 20ARat 211. The Administration denietir. Crocketts
claim initially and upon reconsideration, ar requested ade novo hearing before an
administrativeaw judge (“ALJ”).ARat74-118.

ALJ Raul Parddield an evidentiary hearing on August 11, 208Bat 39-73. OnOctober
7, 2016, the ALJ issued an unfavorable decision, findinghtiatCrocketthas not been under a
disability from the date his application was dittarough the date dfis decisionARat 12-28.In
responseMr. Crodkettfiled a “Request for Review of Hearing Decision/Order’Nmvember 9,
2016.ARat189-191 After reviewinghis case the Appeals CounlaileniedMr. Crocketts request
for review on July 26, 201 AR at 1-6. As such, the ALJ’s decision became the final decision of
the CommissioneDoyal v. Barnhart 331 F.3d 758, 759 (10th Cir. 2003). This Court now has
jurisdiction to review the decision pursuant to 42 U.S.C. 8§ 405(g) and 20 C.F.R. § 422.210(a).

A claimant seeking disability benefits must establish ltieas unable to engage in “any

substantial gainful activity by reason of any medically determinable @hysimental impairment



which can be expected to result in death or wiiak lasted or can be expected to last for a
continuous period of not less thamelve months.” 42 U.S.C. 8382c(a)(3)(A) 20 C.F.R. §
416.90%a). The Commissioner must use a fstep sequential evaluation process to determine
eligibility for benefits. 20C.F.R. § 416.92@)(4)?

At Step One of the sequential evaluation process, the ALJ found th@rdtketthas not
engaged in substantial gainful activity sinwie applicationdate. AR at 17. At Step Two, he
determined thaMr. Crocketthas thesevere impairments of “degenerative disc disease of the
lumbar spine, posttraumatic stress disorder (PTSD), fibmyalgia, and attention deficit
hyperactivitydisorder (ADHD)[.]” ARat17. At Step Three, the ALJ concluded that Crocketts
impairments, individually and in combination, do not meet or medically equal the mrgulat
“listings.” ARat17-19.Mr. Crockettdoes not challenge these findings on app&aielDoc. 20].

When a claimant does not meet a listed impairment, the ALJ must detdriswasidual
functional capacity (“RFC”). 20 C.F.R.4.6.920(e)‘RFC is an administrative assessment of the
extent to which an individua’ medically determinable impairment(s), including any related
symptoms, such as pain, may cause physical or mental limitations or resgribabmnay affect
his or her capacity to do worlkelated physical and mental activitieSSR 968p, 1996 WL

374184 at *2. “RFC is not theleast an individual can do despite his or her limitations or

2The Tenth Circuit summarized these stepaliman v. Colvin 813 F.3d 1326, 1333 n.1 (10th Cir. 2016):
At step one, the ALJ must determine whether a claimant presently igeshgaa substantially
gainful activity.Wall v. Astrue561 F.3d 1048, 1052 (10th Cir. 2009). If not, the ALJ then decides
whether the claimant has a medically sevengairment at step twad. If so, at step three, the ALJ
determines whether the impairment is “equivalent to a condition ‘listeeirappendix of the
relevant disability regulation.”ld. (quoting Allen v. Barnhart 357 F.3d 1140, 1142 (10th Cir.
2004)) Absent a match in the listings, the ALJ must decide atfsi@pwhether the claimant's
impairment prevents him from performing his past relevankwial. Even if so, the ALJ must
determine at step five whether the claimant has the RFC to “perfoenvatink in the national
economy.”ld.



restrictions, but thenost” SSR 968p, 1996 WL 374184, at *1. In this case, the ALJ determined
thatMr. Croettretains the RFC to:

perform sedentary work as defined in 20 CFR 4B3(a) except he can

occasionally stoop and can occasionally climb ramps and stairs, but can meler cl

ladders ropes or scaffolds. Hes iable to perform simpleoutine tasks and can
respond apprapately to thepublic on an occaonal basis Time offtask can be
accommodated byormal breaks.

ARat19.

Employing this RFC at Steps Four and Five, and relying on the testimony of toviata
Expert, the ALJ determined thadr. Crockettcamot return to his past relevant work as a
construction worker, asbestos removal workerwelder helperAR at 22. However the ALJ
found that thee are jobs that exist itsignificant numbersin the national economy thadr.
Crodkett can perform despitiis limitations. AR at 23. Specifically, the ALJ determined thisitr.
Crockettretains the functional capacity to work ast@ffer or table workemith a combined 6,400
jobs nationally,despite his impairment®\R at 23. Accordingly, the ALJ determined thitr.
Crockettis not disabled as defined in the Social Secusidyanddenied benefitsARat 23.

[11) LEGAL STANDARDS

This Court “review[s] the Commissioner’'s decision to determine whether theafac
findings are supported by substantial evidence \ahdther the correct legal standards were
applied.”Vigil v. Colvin 805 F.3d 1199, 1201 (10th Cir. 2015) (quotitgys v. Colvin739 F.3d
569, 571 (10th Cir. 2014)). A deficiency in either area is grounds for rerdagdsZachary v.
Astrue 695 F.3d 1156, 1161 (10th Cir. 201 portantly, the Court cannot “presume to interpose

[its] judgment for that of the ALJ.Trimiar v. Sullivan 966 F.2d 1326, 1330 (10th Cir. 1992).



V) ANALYSIS

In addition to the issue of whether the number disjat issue in this cassere
“significant” Mr. Crockett raises a number of issues relatedhto ALJs RFC finding.[See
generallyDoc. 20].Because the Court agrees that the ALJ dryediling to make a factual finding
of whether or not the jabat issue wertsignificant in his case it will not address MrCrocketts
other claims of error, “because they may be affected by the ALJ's treatmens afaie on
remard.” Watkins v. Barnhart350 F.3d 1297, 1299 (10th Cir. 2003ee alsoBryant v.
Commissioner SSA No. 18-4040,2018 WL 6133387, at *5 (10th Cir. Nov. 23, 2018iting
Watkinsfor this proposition).

The pertinent statute defines disability as follows:

an individual shall be determined to be under a disability only if his physical or

mental impairment or impairments are of such severity that he is not only unable to

do his previous work but cannot, considering his age, education, and work

experience, engage in any other kind of substantial gainful work wkists e the

national economy, regardless of whether such work exists in the immeedate ar

which he lives, or whether a specific job vacancy exists for him, or whether he

would be hired if he applied for work. For purposes of the preceding sentetite (wi

respect to any individual), “work which exists in the national economgans

work which exists in significant numbers either in the region where such individual

lives or in several regions of the country.
42 U.S.C. 8§ 1382c(a)(3)(Blemphasis added)lhe pertinent regulations echo the statutory
languageSee20 C.F.R.8 416.966(a)As such, thel'enth Circuit has helthat “the controlling
statutes, federal regulatiorend case law all indicate that the proper focus generally must be on
jobs in the national, not regional, economigdymond v. Astryé21 F.3d 1269, 1274 (10th Cir.
2009) see Knott v. Califandb59 F.2d 279, 282 (5th Cir. 1977) (“[T]he relevant job area is not
confined to the claimant’s locality.”)n fact, the pertinent regulatiommd case law state “[w]e

will determine that you are not disabled if your residual functional capauityocational abilities

make it possible for you to do work which exists in the national economy, but younrema



unemployed because of ... (2) Lack of work in your local area[.]” 20 C.F.RL68966(C)
Raymon¢g621 F3dat 1274 (“[T]he Commissioner is not required to show that job opportunities
exist within the local area.”jquoting Harmon v. Apfel 168 F.3d 289, 292 (6th Cir. 1999))
However, it must be remembered that these same regulations state:

Work exists in the national economy when there is a significant number of jobs (in

one or more occupations) having requiremewitich you are able to meet with

your physical or mental abilities and vocational qualificatidsslated jobs that

exist only in very limited numbers in relatively few locations outside of the region

where you live are not considered “work which existshe national economy”.

We will not deny you disability benefits on the basis of the existence of these kinds

of jobs.If work that you can do does not exist in the national economy, we will

determine that you are disabled. However, if work that you can do does elest in t

national economy, we will determine that you are not disabled.
20 C.F.R. $416.96€b) (emphasis addedis such, while the ALJ was not required to show that
there werea significant number of jobs Mr. Crocketts region, he was required to show that the
nationaljobs he identified were not isolated as a matter of facother words, he ALJwas
required to determine whether or @400 jobs is a significant number as applied to “several
regions of the country.See Gutierrez v. @amissioner of Social Security40 F.3d 519, 528 (9th
Cir. 2014) (assessing the “nationwide figure in the context of ‘sevelansegf the country.™)
(citing Beltran v. Astrug 700 F.3d 386, 390 (9th Cir. 20125ee Beltran 700 F.3d at 390
(“Although 1,680 jobs might seem a ‘significant number’ standing alone, distributing these jobs
between several regions across the nation shows that it is not ‘signiittan@ll.”).

As stated atwe, the Tenth Circuit “has never drawn a bright line establishing the number
of jobs necessary to constitute a ‘significant number].titmiar v. Sullivan 966 F.2d 1326, 1330
(10th Cir. 1992)While the courthas suggested thdhe number appears to be someveheetween
100...and 152,0001,Evans v. Colvin640 F. App’x 731, 736L0th Cr. 2016), it has made clear

that “each case should be evaluated on its imldial merits, Trimiar, 966 F.2dat 133Q unless



harmless error applieSee Evans640 F. App’xat 736. In Trimiar, the Tenth Circuitadopted
several factors that an AL:dhould consider . . . in determining whether work exists in significant
numbers.”ld. These factors include: “the level of the claimant’s disability; the reliability of the
vocational expert’s testimony; the distance the claimant is capable of travellmgage in the
assigned work; the isolated nature of the jobs; the type and availability of such wor,@antl s
Id. (quotingJenkins v. Bower861 F.2d 1083, 1087 (8th Cir. 1988 turn quotingHall v. Bowen

837 F.2d 272, 275 (6th Cir.1988)The decision should ultimately be left to the ALJ’s common
sense in weighing the statutory language as applied to a particular claifactos situation.d.

As the Sixth Circuit has said, “[d]isability insurance . . . is not available to falaihaant’s
decsion to live far fromhis job.” Taskilav. Commissioner of Social Secuyi819 F. 302, 905
(6th Cir. 2016)quotingHarmon v. Apfel168 F.3d 289, 292 (6th Cir. 1999However, an ALJ
must consider the “intrinsic” effects of a clainlianmpairments when determining whether a
certain number of jobs is “significant,” “because they prevent the atdgifmomaccessingertain
jobs in the local or national economylaskila 819 F.3d at 906:That an ALJ must tailor the
determination of wat is significant to the facts of each claimant’s case is why we have said that
ALJs ‘should consider many criteria in determining whether work existgnificant numbers.

Id. (quotingHall v. Bowen 837 F.2d at 275).

The factors borrowed from thex&n Circuit in Trimiar do not apply when the number of
available jobs is “much larger” than the 650 to 900 regional jobs at issueSkerRaymon@é21
F.3d at 1274 n.%ee also Harmanl68 F.3d at 292 (“Certainly 700,000 jobs, with no indication
of grass concentration in a few areas, is a ‘significant number of jobs in the nationahec”),
Allen v. Barnhart 357 F.3d 1140, 1145 (10th Cir. 2004) (discussing the principles of harmless

error and stating that “[sJuch an approach might have been open to us here had the number of



available jobs identified by the VE not been one hundred but considerably greatew8ver
the Tenth Circuit, like the Sixth Circuit, has never drawn a line delineating how mucin “muc
larger” is Taskila 819 F.3d at 906.

The Commissioner points to the unpublished caseoglers v. Astrye312 F. Appx 138,
141 (10th Cir. 2009)as an example where thenth Circuit affirmed. 1,000 national jobs as being
“significant” [SeeDoc. 22, p. 23]. The Court is not convinced by this citaf@ntwo reasons.
First, as Mr. Crockett arguesthe daimant in Rogersdid not argue that 11,000 was not a
significant numbdt]” [Doc. 23, p.12]. Thus, the Tenth Giuit's decision did not address the
issue. Second, in the onlyenth Circut case the Court is aware of to have addreBeggers Evars
v. Colvin does not rely upon fb establish theninimumnumber of jobs to benoughfor harmless
error.SeeEvans 640 FE Appx at 736 (“As Trimiar pointed out, there is no brighhe answer to
how many jobs are enough for a court to say, as a matter of law, that the nungogficaist, but
the number appears to be somewhere between 100, the number ofjtés tihhat we refused to
consider significant for harmlessror purposes, and 152,000, the lowest number of jobs we have
considered (irstokeg to be sufficient so far for application of harmless etjoPut another way,
the Commissioner has given this Court no reason to reRogerswhenthe Tenth Cicuit was
unwilling to do so Moreover,evenif the Court were to accepgRogersas contolling, the nunber
of jobs at issue wadill almost twi@ thatin this case.

Ultimately, as inBrandenburg the Court is hesitant to find th&,400 national jobsare
“significant as a matter of lanseeCV 17-0507 JB/JHR, Doc. 27, p. 8. In that c#seCourt held
thatthe ALJ was required to engage i @miar analysigo determine whethéhe number of jobs
there(5,200 nationdy) was significant as a matter of fat applied to Ms. Brandenbui@eeid.

(citing Taskilg 819 F.3d at 905, for the propositithrat it is “impossible to determine the number



of jobs that is ‘significant’ enoughwithout taking into account [the claimant’s] individual
circumstances.”)As the TenthCircuit stated,“each case should be evaluated on its individual
merits.” Trimiar, 966 F.2d at 1330.

The Court is not convinced that the ALJ engaged in a discussion Ofithiar factorsin
this casesee ARat 22-23, and the Commissioner does not argue othenj@&ee generall{poc.
22, pp. 2223]. Ingead, the Commissioner argues thAgency policy does not dictate what
number of jobs magr may not besignificantin a particular caseA determination as to what is
significant is insteadeft to the ALJ, weighing the statutory language and applyirtg the
particular facts.[Id., p. 22(citing Trimiar, 966 F.2cat 1330).The Gourt agrees with this statement
in principle; however, itfinds thatTrimiar’s factors which the Commissioner and the Alghore,
are sill applicable in cases like this, where the number of jobs identified on the ndéwvekis
relatively low. Therefore, “because the ALJ failed to evaluate Thieniar factors and make
specific factual findings regarding the numerical significanceireanent, [the Gourt] cannot
properly review this issue.Rhodes v. Barnhartll7 F. App’x 622, 532 (10th Cir. 2004)
(unpublished)As the Tenth Circuit has stated:

Trimiar’s insistence on an antecedent exercise of judgment by the ALJ is not novel.

On the contrary, it is consistent with, if not compelled by, our broader recognition

that as a court acting within the confines of its administrative review réythee

are empowered only to review the ALJ’s decision for substantial evidence and ...

we are not in a position to draw factual conclusions on behalf of the ALJ.

Allen v. Barnhart 357 F.3d 1140, 1144 (10th Cir. 2004) (quotations omitted). Absent the proper
analysis by the ALJ, this Court cannot confidently say &400 jobs, spread across several

regions of the country, ra significant as a matter of fact, and the Court declines the

Commissioner’s invitation to find them significant as a matter of law.
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V) CONCLUSION

Until the Administration pa higher courtiraws adefinitive line establishing the number
of national jobs that i$significant as a m#er of law,AdministrativeLaw Judgesn this circuit
must adhere to the principles set forthlmmiar and engage ithe factoral analysig sets forth
when the number afationaljobs at issue isignificantly lower than152,000.Because the ALJ
did not comply withTrimiar here, the Court must reverse and remand this casturtbier
proceedings.

Wherefore, IT IS THEREFORE ORDERED thBlaintiff Clay Shannon focketts
Motion to Reverse and Remafat Rehearing[Doc. 2Q is GRANTED and the decision of the
Commissioner iIREVERSED ANDREMANDED for further proceedhgs consignt with this

decision

=y ) ™y
< SO A o
Jerry H. Ritter “

U.S. Magistrate Judge
Presiding by Consent
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