Pacheco et al v. City of Albuquerque et al Doc. 102

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ORLANDO PACHECO, and

TITO PACHECO, JR.Individually; as
Co-Personal Representatives of the

ESTATE OF TITO PACHECO, deceased,;

and as Co-Guardians of J.P. and N.P., Minors,

Plaintiffs,
V. 1:17-cv-01005-MV-LF
CITY OF ALBUQUERQUIE,
JOHN DOES 1-10 and JANE DOES 1-10,
Individually,

Defendants.

ORDER ADOPTING
PROPOSED FINDINGSAND RECOMMENDED DISPOSITION

THIS MATTER comes before the Court on Magistrdudge Laura Fashing’s Proposed
Findings and Recommended Disposition (“PF&RDI§d on July 3, 2018 (Doc. 88), regarding
Defendant City of Albuquerque’s Motion, aMkemorandum in Support, for Judgment on the
Pleadings as to Plaintiffs’ @i Rights Claims Brought Pursoato 42 U.S.C. 88 1983 and 1988
and as to Plaintiffs’ Negligence, Assaldgttery, and Federal Constitutional Claims Brought
Pursuant to Section 41-4-12 of the New Mexl@ast Claims Act, filed January 18, 2018 (Doc.
24), and on plaintiffs Orlandoaleheco, Tito Pacheco Jr., and the Estate of Tito Pacheco’s
Motion to Amend Complaint, filk on April 11, 2018 (Doc. 63).

Plaintiffs filed their objections to the PIRD on July 17, 2018. Doc. 93. The City of

Albuquerque (“City”) filed its response in oppiien to plaintiff's objections on August 2, 2018.
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Doc. 95! Having performed a de novo review on #ipecific issue to which Plaintiffs object, |
find that Plaintiffs’ argument is without merit.will, therefore, adopthe magistrate judge’s
PF&RD, GRANT the City’s motion for judgmenht the pleadings in part, DENY Plaintiffs’
motion to amend, decline to exercise suppldaalguarisdiction over thetate law claims, and
REMAND this case to the Second Judicial Dist@curt for a determination of Plaintiffs’ state
tort claims.
l. Background Facts and Procedural Posture

This case arises from a high speed cliagrigh the streets of Albuquerque on June 20,
2017. The facts are taken from the allegatiar®laintiffs’ complairt and their proposed
amended complaint, which the Court assumes aesftr the purposes of these motions. In their
objections, Plaintiffs submitted deposition tesiing that was not submitted to the magistrate
judge. Doc. 93-1. Although the Court may receive further evidence when conducting a de novo
review,FeD. R.Civ. P. 72(b)(3); 28 U.S.C. 8§ 636(b)(the Court will not consider the
deposition testimony submitted by Plaintiffs besmthe analysis under Rule 12(c) is based
solely on the sufficiency of the pleadings. Treu@ accepts all the facts pled in the complaint
and proposed amended complaint as true wde¢ermining the City’s motion for judgment on

the pleadings and Plaiffs8’ motion to amend.

! Rule 72 of the Federal Rules of Civil Prdoee provides for a respanto another party’s
objections within 14 days after being served with a comp. R.Civ. P. 72(b)(2). Plaintiffs

filed their objections on July 17, 2018, and thity was served electronically through the
CM/ECF system. Doc. 93 at 11. The City’s @sge, therefore, was due no later than July 31,
2018. SeeFeD. R.Civ. P. 5(b)(2)(E). The City contends that it had an additional 3 days, until
August 3, 2018, to serve its response to Plaintiigections, citing Rulé&(d) of the Federal
Rules of Civil Procedure. Doc. 95 at 1. In 2016, Rule 6(d) was “amended to remove service by
electronic means under Rule 5(b)&)from the modes of servicedahallow 3 added days to the
act after being served.”eb. R.Civ. P. 6, Advisory Committee Notes (2016 Amend.).
Consequently, the City’s resp@s untimely. Accordingly, th€ourt will not consider the
City’s response.



The chase began when Albuquerque Pdliepartment (“APD”) officers contacted
David Barber and Stephanie Pacheco at the Balkeesta Mobile Home Park in connection with
the investigation of a stolen R\Doc. 1-1 at 3. APD officers itactical uniforms made contact
with Barber and Pachecdd. Instead of exiting the RV, Blaer started it, and accelerated
through the closed gate and outto the city streetsld. APD officers chased Barber throughout
the city, which resulted in several crashethasRV collided with multiple vehicles during the
chase.ld. at 4.

In Plaintiffs’ proposed amended complaitey allege thaafter three hours and
seventeen minutes, proposedd@wlant APD Officer Albert Sadoval advised other individual
proposed Defendant officers tmptthe RV by “any means necessary.” Doc. 63-1 at 4. Officer
Sandoval knew that officers likely walitause a collision to stop the RW. at 5. Officer
Sandoval also understood the inherent riskmM@ryone involved, including the risk to the
traveling public, like Tito Pacheco (Sr.), whendmmmunicated the directive for officers to use
police vehicles to stop the R\d.

Proposed Defendant APD Officerétamphone Pholphiboun observed proposed
Defendant APD Officer Ray Marquez attempptrform a Pursuit Intervention Technique, or
“PIT maneuver,” against the RV, but the maneuver did not stop thddR\MDespite his
awareness of traffic nearby, proposed Defendant Officer Pholphiboun rartimadR\ with his
police vehicle, causing it to spin out of control dmitckhe vehicle driven by Tito Pacheco (Sr.).

Doc. 1-1 at 4; Doc. 63-1 at Mr. Pacheco sustained severe and debilitating injuries. Doc. 1-1

? Plaintiffs criticize Judge Fashing for staf that Officer Phghiboun performed a PIT
maneuver rather than stating that“rammed” the RV with higehicle. This, however, is a
distinction without a differencePlaintiffs characterized ¢hofficers’ actions as a “PIT
maneuver” in their complairand in their briefing.SeeDoc. 1-1 at 4, § 26; Doc. 35 at 4, 9.
Further, as discussed herein, whether tfiess conducted a “PIT nreeuver” or a “ramming
maneuver,” Doc. 79 at 2, does not change the analysis under the Fourteenth Amendment.



at 3. OnJuly 11, 2017, after spending three waeltse intensive care unit at University of

New Mexico Hospital, Mr. Pachecoedi from his injuries, at age 3®d. at 4-5. Mr. Pacheco

left behind three children, incluaty two minor children for whom he had been the sole provider.
Id. at 5.

Plaintiffs initiated this lawsit in the Second Judicial DisttiCourt for the State of New
Mexico on August 24, 2017. Doc. 1-1 at 1. The @#yoved the case to this Court on October
4, 2017, based on “original jurisdiction because@omplaint is founded on [claims] or rights
arising under the United States Cuatosion and the laws of the United States.” Doc. 1 at 2. On
January 18, 2018, the City filed a motion for judgment on the plead8egDoc. 24 at 9-13,

17. On April 11, 2018, Plaintiffs filed their motid@ amend the complaint to “add the names of
the John Doe Defendants and to add and correctdlagiiegations in th€omplaint based on the
evidence.” Doc. 63 at 2. Because the clamthe proposed amended complaint remain the
same as those in Plaintiffs’ initial complaint, the City and the individual officers named in the
proposed amended complaint opposed the amendarghte same reasons set forth in the City’s
motion for judgment on the pleadings. The Qityorporated its arguments from its motion for
judgment on the pleadings into its response opgoRlaintiffs’ motion to amend and argued that
Plaintiffs’ proposed amendment is futile. D@d.at 2. | referred the motion for judgment on the
pleadings and the motion to amend to the magesjudge, and shersidered the motions
together. Docs. 64, 86, 88.

Judge Fashing found that Plaintiffs did not gdlesufficient facts itheir complaint or in
the proposed amended complaint to state asiidbauclaim for a violabn of Mr. Pacheco’s
Fourth or Fourteenth Amendment rights. Doc. 88 at 8-15. Accordingly, the magistrate judge

recommended that the Courtagt the City of Albuquerqueotion for judgment on the



pleadings (Doc. 24) in part, and enter judgmemefendants’ favor for the claims made under
42 U.S.C. § 1983, deny Plaintiffs’ motion to @mal, and decline to exercise supplemental
jurisdiction over Plaintiffs’ renaining state-law claimsld. at 18.

In their objections, Plaintiffs do not objectthe magistrate judge’s analysis and
recommendation regarding the Fourth Amendm®&muc. 93 at 2. Plaintiffs do, however, object
to the magistrate judge’s analysistioéir Fourteenth Amendment clairnd. Having performed
a de novo review, | find that the giatrate judge did not err in hanalysis of the Fourteenth
Amendment claim, and | will adopt her findings and recommendations.

II. Legal Standards

A. Objections to the PF&RD

District courts may refer dispositive matis to a magistrate judge for a recommended
disposition. SeeFeD. R.Civ.P. 72(b)(1) (“A magistrateidge must promptly conduct the
required proceedings when assigned, withouptrées’ consent, thear a pretrial matter
dispositive of a claim or defense . . . .Rule 72(b)(2) governs objeotis: “Within 14 days
after being served with a copy of the recoemabed disposition, a party may serve and file
specific written objections to the proposeadings and recommendations.” When resolving
objections to a magistrate judge’s proposal, tttsrict judge must determine de novo any part
of the magistrate judge’s disptien that has been properly objedtto. The district judge may
accept, reject, or modify the recommended disposition; receive further evidence; or return the
matter to the magistrate judgath instructions.” ED. R.Civ. P. 72(b)(3)see als®8 U.S.C. §

636(b)(1).



B. Judgment on the Pleadings under Rule 12(c)

The City moved for judgment on the pleadipgssuant to Rule 12(c) of the Federal
Rules of Civil Procedure. Doc. 24. A motifor judgment on the pleadings under Rule 12(c) is
governed by the same standards as tiomdo dismiss under Rule 12(b)(6pee Atl. Richfield
Co. v. Farm Credit Bank26 F.3d 1138, 1160 (10th Cir. 2000). In analyzing a motion to
dismiss under Rule 12(b)(6), theurb“accept[s] as truall well-pleadeddctual allegations in
the complaint and view[s] them in theHigmost favorable tthe plaintiff.” Burnett v. Mortg.
Elec. Registration Sys., InZ06 F.3d 1231, 1235 (10th Cir. 2013). A complaint fails to state a
claim on which relief may be granted when it latastual allegations sufficient “to raise a right
to relief above the speculative leveBell Atl. Corp. v. Twombly650 U.S. 544, 555 (2007). In
other words, a complaint mustiade enough facts to state a cldonrelief that is plausible on
its face. Id. at 555-56. A claim has faciallausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct allegedAshcroft v. Igbhal556 U.S. 662, 678 (2009). The allegations must be
sufficient to establish that, if true, “the plaintiffausibly (not just specatively) has a claim for
relief.” Corder v. Lewis Palmer Sch. Dist. No,, 386 F.3d 1219, 1224 (10th Cir. 2009)
(internal quotation marks and citation omitte®gare legal conclusions in a complaint are not
entitled to the assumption of thyt‘they must be supported fgctual allegations” to state a
claim for relief. Igbal, 556 U.S. at 679. “[W]here the wglleaded facts do not permit the court
to infer more than the mere possibilityrofsconduct, the complaihias alleged—but it has not
‘show[n]'—'that the pleader is entitled to relief.1d. (quoting ED. R.Civ. P. 8(a)(2)).
Whether a complaint contains sufficient facts to avoid dismissal is context-specific and is

determined through a court’s applicatiort‘joidicial experience and common sensé&d”



Furthermore, plaintiff must pad more than labels, concluss or a “formulaic recitation
of the elements of a cause of actiofixwvombly 550 U.S. at 555. Conclusory allegations of
liability, without supporting factuaontent, are insufficientThe pleading standard “demands
more than an unadorned, tefendanunlawfully-harmedme accusation.igbal, 556 U.S. at
677. As such, a proposed amended complaint teatérs ‘naked assestis’ devoid of ‘further
factual enhancement™ does not meet Rule 8 standard and is futiled. (quotingTwombly
550 U.S. at 557, ancEB. R. Civ. P. 8(a)(2)).

C. Amending a Complaint under Rule 15

Plaintiffs’ motion to amend is governed Ryle 15 of the Federal Rules of Civil
Procedure, which provides that when a pargy no longer amend its pleading as a matter of
course, “a party may amend its pleading only with the opposing party’s written consent or the
court’s leave. The court should freelygileave when justice so requires.EDFR. Civ. P.

15(a)(2). Although leave to amend shall beesgifreely, “the trial court may deny leave to

amend where amendment would be futil&fossman v. Novell, Inc120 F.3d 1112, 1126 (10th
Cir. 1997). In this case, Dendants oppose Plaintiffs’ motion to amend on the grounds that
amendment would be futile. A proposed amendnsefutile if the complaint, as amended,

would be subject to dismissiar any reason, including that taenendment would not survive a
dispositive motion such as alRW2(b)(6) motion to dismiss for failure to state a claim upon
which relief can be grantedsohier v. Enright 186 F.3d 1216, 1218 (10th Cir. 1999). In

arguing the futility of the amendminthe City incorporated the arguments made in its motion for

judgment on the pleadings into its responsel&ntiffs’ motion to amend. Doc. 74 at 2.



D. 42 U.S.C. § 1983

Section 1983 of Title 42 of the United States Code provides:

Every person who, under color of any stat ordinance, regulation, custom, or

usage, of any State . . ., subjects;auses to be subjected, any citizen of the

United States or other person within thagdiction thereof tahe deprivation of

any rights, privileges, or immunitieecured by the Constitution and laws, shall

be liable to the party injured in an actianlaw, suit in equy, or other proper

proceeding for redress . . . .
42 U.S.C. § 1983. Section 1983 does not creatsanstantive rights, but merely provides the
mechanism for the enforcement of existimgstitutional and federatatutory rights.Nelson v.
Geringer, 295 F.3d 1082, 1097 (10th Cir. 2002). To asaelaim under 8 1983, plaintiff must
establish (1) a violation of rights protectedthg federal Constitution or created by a federal
statute or regulation, (2) thatas proximately caused (3) byetbonduct of a “person” (4) who
acted under color of any stagtatute, ordinance, regtibn, custom, or usag&ummum v. City
of Ogden297 F.3d 995, 1000-01 (10th Cir. 2002).

The Supreme Court has matlear that there is n@spondeat superidrability under 42
U.S.C. § 1983.See Igbal556 U.S. at 676. “[V]icariousdbility is inagplicable toBivensand
8 1983 suits, [and] a plaintiff must plead teath Government-official defendant, through the
official’s own individual actions, has violated the Constitutiold” Because there is no
vicarious liability under § 1983, “each Governmetfiical, his or her title notwithstanding, is
only liable for his or her own misconductlti. at 677. Moreover, a 983 civil rights action

“must be based on the violation of plaintiff's pamal rights, and not thegits of someone else.”

Archuleta v. McShar897 F.2d 495, 497 (10th Cir. 1990).



[1. Discussion

A. Plaintiffs Fail to State a Claim for a &ation of Tito ”acheco’s Fourteenth
Amendment Rights.

As the magistrate judge explained,

The Due Process Clause of the Feenth Amendment states: “nor shall
any State deprive any person of life, liberty, or property, without due process of
law.” U.S.CoNsT. amend. XIV, 8 1. The Supreme Court has emphasized that
“the touchstone of due process is pation of the individulagainst arbitrary
action of government,” and “only the maggregious official conduct can be said
to be arbitrary in the constitutional senseCty[. of Sacramento v. Lewis23
U.S. 833, 845-46 (1998)] (internal brackejuotation marks, and citations
omitted). The due process clause of the Fourteenth Amendment has a procedural
component and a substantive compon&#e Browder v. City of Albuquerque
787 F.3d 1076, 1078 (10th Cir. 2015) (hereina®@wder ). Procedurally, the
due process clause guarantadair procedure in comgtion with any deprivation
of life, liberty, or property by a State& ollins v. City of Harker Height$03 U.S.
115, 125 (1992). Plaintiffs, however, do aolvance a procedural due process
claim in this case. Instead, they “rely the substantive component of the Clause
that protects individual liéxty against ‘certain govemment actions regardless of
the fairness of the procedunesed to implement them.’fd. (quotingDaniels v.
Williams 474 U.S. 327, 331 (1986)). To ddish a substantive due process
violation, Plaintiffs musshow that the individuallpamed defendants’ behavior
was “so egregious, So outrageous, thatay fairly be said to shock the
contemporary consciencel’ewis 523 U.S. at 847 n.8. “The level of culpability
required for action to shock the conscietazgely depends on the context of the
action.” Browder v. Casays$75 F. App’x 845, 847 (10th Cir. 2017)
(unpublished) (hereinaft@&@rowder II).

Doc. 88 at 10-11.

When considering the context of a Fourteehmendment substantive due process case,
courts have described three levelculpability: negligence, diberate indifference, and intent
to harm. See Lewis523 U.S. at 849 (explaining that niggince is not sufficient to state a
substantive due process violation claim underfburteenth Amendmgn854 (explaining that
“high-speed chases with no intent to harm suspeleysically or to worsetheir legal plight do
not give rise to liability undethe Fourteenth Amendmentgdressible by an action under §

1983"); Green v. Post574 F.3d 1294, 1302 (10th Cir. 20@8gscribing the deliberate



indifference standardPerez v. Unified Gov't dVyandotte City/Kansas Cjt$32 F.3d 1163,
1166 (10th Cir. 2005) (same).

The magistrate judge found thaathhe intent to harm standasdapplicable to this case.
Doc. 88 at 13—-14. The intent to harm standapglies whenever decisions must be made ‘in
haste, under pressure, and frequenitheut the luxury of a second chancePerez 432 F.3d
at 1167 (quotindg.ewis 523 U.S. at 853). The intent to hastandard applies to cases where an
officer is responding to an emergency situatiorsan pursuit of legitimate law enforcement
objectives. Seel.ewis 523 at 836 (holding that “only a pugmto cause harm unrelated to the
legitimate object of arrestilivsatisfy the element of artvary conduct shocking to the
conscience, necessary for a due procesationl’), 849 (conduct that would support a
substantive due process clainféenduct intended tmjure in some way unjustifiable by any
government interest”Perez 432 F.3d at 1167 (intent to hastandard applies in all cases
where officers are responding to an emergency c@ll)Green 574 F.3d 1294 (applying the
deliberate indifference standard where an offigas not responding to an emergency situation
and was not actually in puilisof the suspect vehicleRBrowder II, 675 F. App’x at 848 (finding
the officer's behavior was to be analyzed uritierdeliberate indifferare standard because he
“had no legitimate law enforcement objectfee speeding through a red light”). “The
touchstone is whether the officers ‘acted with darihto harm the participants or to worsen their
legal plight.” Childress 210 F.3d at 1158 (quotirigadecki v. Barelal46 F.3d 1227, 1232
(10th Cir. 1998)). “[T]he intent to harm stamdamost clearly applies irapidly evolving, fluid,
and dangerous situations which preclude the luxury of calm and reflective deliber&enz
432 F.3d at 1167 (internal quotation and citatiorntimal). The Tenth Circuit has “previously

directed dismissal of claims brought on belwdlén innocent bystandeilled during a police

10



struggle.” Childress,210 F.3dat 1157 (citingRadecki 146 F.3d at 1232)). “Theewis

principles, therefore, apply whredr the claimant is a police segp or an innocent victim. The
touchstone is whether the officers ‘acted with dantto harm the participants or to worsen their
legal plight.” 1d.

Plaintiffs concur that the intetd harm standard is applicatitethis case. Doc. 93 at 4.
They object, however, to the magistrate judge’srd@teation that Plaintiffs must allege that the
officers intended to harm bystanders, and spedifi, Mr. Pacheco, in order to state a claim
under the Fourteenth Amendment. Doc. 93 at £&aintiffs criticize tle magistrate judge for
“inaccurately focus[ing] on the intent to harm a specific individual, Tito Pacheco, rather than
[on] the intent to harm or worsen the legbght” of the participants in generald. at 5.

Plaintiffs argue that the magiate judge should have focusedtba officers’ harmful purpose.
Id. at 9.

Although | agree that the atiigon need not be on a spicindividual, this does not
change the result. The focus of the intent torhstandard is not whether the officers had the
intent to harm a specific persdmyt whether the officers had thent to cause harm to the
participants that was unrelated to the legitenatject of their arrest. “[I]n a high-speed
automobile chase aimed at apprehending a suspected offendesh]y. a purpose to cause
harm unrelated to the legitimate object of arrest’ is sufficiently ‘shocking to the conscience’
to establish a due process violatioiChildress 210 F.3d at 1157 (quotiriggwis 523 U.S. at

836) (emphasis added).

11



In Childress two escaped prisoners abducted a eoémd her two-year-old daughter and
stole the family’s minivanChildress 210 F.3d at 1155. With their hostages in the minivan, the
armed prisoners eluded police for 40 minuties. During that time, “more than nine law
enforcement agencies established ten separm@tblacks in an effort to stop the minivarid.
Although the officers at the roadblocks knew tharéhwas a possibility that there were hostages
in the minivan, several fired shots a¢ than in an attempt to disable itl. at 1155-56. At the
final roadblock, after it had been confirmed ttiedre were hostages, “psious defendants fired
a total of twenty-one rads at the van as it passed through an intersectldndt 1156. The
officers’ shots disabled éhminivan, and the officers apprehended the escapeed.here was
no dispute that the shots firdy the defendant officers injured both of the hostagesat 1156.
The mother and her child sued the officefegathg, among other things, a violation of their
substantive due process rights uniter Fourteenth Amendmenid. at 1157. The Tenth Circuit
found the officers had not violated the Fourteedtiiendment because “[n]Jowhere do plaintiffs
present specific facts suggestingttthe officers harbored an intedntharm them. Thus, there is
no constitutional liability unddtewis” Id. at 1158.

To state a claim in this case, Plaintiffs maltge sufficient facts that establish that when
the proposed Defendant officers rammed the RiY w police vehicle, the officers’ purpose was
to cause harm that was unrelated to appreing Barber—the legitiate object of arrestSee id
at 1157. Plaintiffs present no specific facteiiiner the complaint or the proposed amended
complaint that suggest that the officers harboreishi@mt to harm any of the participants in this
case that was unrelated to the legitimatedaforcement objective of apprehending Barber.

Thus, there is no consitional violation unde€hildressandLewis

12



Plaintiffs contend that a&asonable inference can be drawn from the allegations in the
proposed amended complaint thadposed Defendant Officer Albeédandoval “had the intent to
harm, or at the very least intent to worsen thellplight of, the participants in this incident.”
Doc. 93 at 5. Plaintiffs focus specifically tre allegations regarding Officer Sandoval who
gave APD officers involved in the chase instructions to use “any means necessary,” including
deadly force, to stop the RVd. at 5-11. Plaintiffs arguedhOfficer Sandoval’s command for
the other officers to use deadly force — when he understood the risk — dlieWiatent to harm,
or at the very least the intentwmrsen the legal plight of, thgarticipants involved in the high-
speed chase, including innocent by-standers asadfito Pacheco.” Doc. 93 at 9. Asin
Childress however, the use of deadly force in andtgélf does not shock the conscious of the
court for Fourteenth Amendment purposes when the police are pursuing a legitimate law
enforcement objective.

In Childress the Tenth Circuit affirmed the districourt’s dismissal of plaintiffs’ claims
under circumstances where the officers usedlgdacte to apprehsd the suspects despite
knowing the risk to the two innocent hostagethim minivan. Similarly, here, Officer Sandoval
authorized the use of deadly force—inchglthe use of a police vehicle as a weapon—to
apprehend Barber despite his understandfrige risk to innocent bystanderSeeDoc. 63-1 at
3-5. The use of a police vehicle as a weapanduae with the intent to apprehend Barber,
which was a legitimate law enforcement objectiVédere are no allegatis that the officers
“rammed” the RV for the intended purpose afisiag harm to the participants that was not
related to their purposgf stopping Barber in the RV![O]nly a purpose to cause harm
unrelated to the legitimate object of arrest’ isfBaiently ‘shocking to the conscience’ to

establish a due process violatiorChildress 210 F.3d at 1157 (quotirigewis 253 U.S. at 836).

13



Because the use of the police vehicles to ram the RV was related to the legitimate object of
arrest, there is no catitsitional violation.

Because Plaintiffs’ complaint and the gli¢ions contained in the proposed amended
complaint lack factual allegations sufficient tatsta claim that is plausible on its face under the
Fourteenth Amendment, | agree witte magistrate judge that tty is entitled to judgment on
the pleadings in its favor. Further, anyardment is futile and will not be permitted.

B. Plaintiffs Fail to State &laim for Failure to Intervene and Municipal Liability

As the magistrate judge explained,

Count Il of plaintiffs’ complaint ath proposed amended complaint asserts
a claim against the individual officersrfailure to intervene” when their
colleagues engaged in alation of Mr. Pacheco’Bourth and Fourteenth
Amendment Rights. Doc. 1-1 at 7-8; D68-1 at 8-9. The plaintiffs correctly
assert that an officer isable under 8§ 1983 if the offices in a position to prevent
a constitutional violation by a fellowfficer, and fails to intervener-ogarty v.
Gallegos 523 F.3d 1147, 1162 (10th Cir. 20@8)n officer who fails to
intervene to prevent a fellow officeréxcessive use of force may be liable under
§ 1983.”). This duty, however, isgmised on there being an underlying
constitutional violation.

Similarly, Count Il of plaintiffs complaint and proposed amended
complaint asserts a municipal liabilityagin against the City of Albuquerque for
its policies, practices, drcustoms that “condoned and fostered the unlawful
conduct of the individual officers.” Doé&-1 at 8-9; Doc. 63-1 at 9-11. While
municipalities are included among thosespas to whom 8§ 1983 applies, it only
applies where the officers or employees of the municipality have committed a
violation of a plaintiff's onstitutional rights. To éasblish municipal liability
under 8§ 1983, a plaintiff must demonstrafé) that an officer committed an
underlying constitutional violation; (2) thatmunicipal policy or custom exists;
and (3) that there is a direct causakIbetween the policy or custom and the
injury alleged. See Graves v. Thomatb0 F.3d 1215, 1218 (10th Cir. 2006);
Myers v. Okla. Cnty. Bd. of Cnty. Comm’t$1 F.3d 1313, 1320 (10th Cir. 1998)
(“[IIn order to hold a municipality liable for an employee’s constitutional
violations, a plaintiff must show not gnthat a constitutional violation occurred,
but also that some municipal policy @rstom was the moving force behind the
violation.”).

14



Doc. 88 at 15-16. Because | find that Plaintifisttaallege sufficient facts to establish an
underlying constitutional violation under the Fourteenth Amendment, they cannot sustain claims
against the individual officers for failure to intkene (Count Il) or against the City for municipal
liability (Count III).

C. Conclusion

After conducting a de novo review, | find thaaipltiffs do not allege sufficient facts in
their original complaint or their proposed arded complaint to state a plausible claim for a
violation of Tito Pacheco’s Fotgenth Amendment rights as asedrin Count I. Consequently,
Plaintiffs cannot sustain clainfier failure to intervene or famunicipal liability under § 1983, as
asserted in Counts Il and Ill. Therefore, fag tkasons stated herein, | adopt the magistrate
judge’s proposed findings andaommended disposition (Doc. 88).

IT IS THEREFORE ORDERED that:

1) The City of Albuquerque’s motion for judgment on the pleadings (Doc. 24) is
GRANTED in part, and judgment is enteredDafendants’ favor on Counts I, II, IlI, IV
at69,Vaty77,Vlat{87]\at 1 96, and VIIl at T 103,

2) The Court DENIES Plaintiffs Orlando Pacheco, Tito Pacheco Jr., and the Estate of Tito
Pachecho’s Motion to Amend Complaint (Doc. 63) because the amendment would be

futile;

3) The Court declines to exercise supplemental jurisdiction Blantiffs’ remaining state-
law claims and REMANDS this casettee Second Judicial District Court.

DATED this 21st day of August, 2018.
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