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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ROBERT WILTSE,
Petitioner,

V. No. 17-CV-01022-MV-KBM
KENNETH SMITH,

Respondent.

MEMORANDUM OPINION AND ORDER TO SHOW CAUSE

This matter is before the Court, pursuanRide 4 of the Rules &erning Section 2254
Cases in the United States District Court, onti@eer Robert Wiltse’s Petition Under 28 U.S.C. §
2254 For Writ Of Habeas Corpus By A Persoistate Custody, filkon October 10, 2017. [Doc.
1] Also before the Court is Patiner’s letter “requesting the litad States District Court assert
jurisdiction with a writ of superiind and control in the state habeagous in process for Case #
D-911-CR-21300052.” [Doc. 7] For the followingasons, Petitioner's motion for a writ of
superintending control, which the Court liberadljl construe as a petition for writ of mandamus,
will be denied and Petitioner will be ordered to sluawse in writing, within thirty (30) days of the
date of entry of this order, why his § 2254 peii should not be dismisdevithout prejudice under
the Youngerabstention doctrine.

On October 10, 2017, Petitioner filed theegent § 2254 petition allenging his state
conviction and sentence fatate v. WiltseD-911-CR-201300052. [Doc. 1] According to the
petition and the attached exhibits, Petitiom&s convicted on January 27, 2016 for receiving
stolen property in violation oN.M. Stat. Ann. § 30-16-11 andrgenced to nine years in the

custody of the New Mexico Department of Correctioihd. &t 1; Doc. 1-1 at 30-31] Petitioner
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filed an appeal ithe New Mexico Court of Appeals, whi@affirmed his conwtion and sentence
on June 1, 20171d. at 2; Doc. 1-2 at 19-2'Retitioner also filed a Pettn For Writ of Certiorari,
which was denied by the New Mexwi Supreme Court on July 13, 201ld. pt 2; Doc. 1-1 at 1-19]

On August 2, 2017, Petitioner timely filed a peititifor writ of habeas corpus in the Ninth
Judicial District Court of the State of New Mexictd.[at 3; Doc. 1-1 at 21-29] Petitioner’s state
habeas proceeding is ongoing. [Docs. 5, 7] Iddea February 2, 2018 Pater filed a letter
asking the Court to issue a writ of superintendaiagtrol over his state habeas corpus proceeding
because “[tlhe obvious bias amdllful mis-representation by #h Office of the Chief Public
Defender of the State of New Mexico makes it iddde that a habeasrpas be conducted under
federal supervision.” [Doc. 7]

Although the New Mexico Constitution grants the New Mexico Supreme Court
superintending control @v inferior courtsseeN.M. Const. Art. 6, 8 3, there is no such grant of
authority to the federal courts. The closest feldmmalogue to a writ ofuperintending control is a
petition for writ of mandamusee28 U.S.C. § 1651(a) (“The Supreme Court and all courts
established by Act of Congress may issue allsarécessary or appropean aid of their
respective jurisdictions and agreeabl¢hi® usages and principles of lawBarclaysamerican
Corp. v. Kane746 F.2d 653, 654 (10th Cir. 1984) (noting that the petition for writ of mandamus
“has been traditionally used only to confine an imfieciourt to the lawful exrcise of its prescribed
jurisdiction or to compel it to exercise authoritiien it has a duty to do so'lj is well established,
however, that the federal courts “have no authority to issue such a writ to direct state courts or their
judicial officers in the performance of their dutiegan Sickle v. Holloway791 F.2d 1431, 1436
n.5 (10th Cir. 1986) (internal quotation marks andtmn omitted). Therefore, Petitioner’s letter,
which the Court liberally will construe agatition for writ of mandamus, will be denied.
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Although Petitioner may have exhausted hagestourt remedies lpresenting his claims
to the New Mexico Supreme Court in a petitifor writ of certiora on direct appeakeeDever v.
Kansas State Penitentigr§6 F.3d 1531, 1534 (10th Cir. 1994), @eurt notes that a state habeas
proceeding currently is pending in the Ninth Juali@istrict of the Stat of New Mexico, which
raises the exact same issues @nésd in Petitioner’s § 2254 petitiol€dmpareDoc. 1 at 1-15,
with Doc. 1-1 at 21-29] The pending state halgraseeding “might result in reversal of the
conviction, mooting the federal caséllen v. Friel No. 2:05-CV-845 PGC, 2007 WL 128967, at
*1 (D. Utah Jan. 11, 2007) (internal quotationrksaand citation omitted). Additionally, the
one-year limitation period for filing a 8 2254 petitisrtolled during the pedency of Petitioner’s
state habeas proceedii8ge28 U.S.C. § 2244(d)(2).

Pursuant to the United States Supreme Court’s holdiMgumger v. Harris401 U.S. 37
(1971), federal courts are “obligénl abstain [from exercising jwdliction] when a federal-court
judgment on the claim would interfere with angoing state proceeding implicating important
state interestsD.L. v. Unified Sch. Dist. No. 49392 F.3d 1223, 1227-28 (10th Cir. 2004). The
Youngerabstention doctrine is based “on notionsahity and federalism, which require that
federal courts respect state functions andrttiependent operation of state legal systekelps
v. Hamilton 122 F.3d 885, 889 (10th Cir. 1997). Thus, absatraordinary circumstances, a
federal court must abstain fromxercising jurisdiction when:

(1) there is an ongoing state cnial, civil, or administrative
proceeding, (2) the state court prasdan adequate forum to hear
the claims raised in the fedeémmplaint, and (3) the state
proceedings involve important state interests, matters which

traditionally look to state law faheir resolution or implicate
separately articulated state policies.



Amantullah v. Colorado Bd. of Med. Exanili87 F.3d 1160, 1163 (10th Cir. 1999ycunger
abstention is non-discretiary; it must be invoked once ttigee conditions are met, absent
extraordinary circumstancedd.

All three conditions folf¥oungerabstention appear to be met in this case: (1) there is an
ongoing state habeas proceeding in the Ninth Judiisatict of the State of New Mexico; (2) the
state court provides an adequate forum for Pastis habeas claims; and (3) the state has an
important interest in reviewing the constitutadity of Petitioner’s criminal conviction and
sentenceCf. Fisher v. Whetsegl42 Fed. App’x 337, 339 (10th Cituly 20, 2005) (noting that a
state’s “important interest in enforcing its cnmal laws through proceedings in its state courts
remains axiomatic”) (unpublished). Although Petitioiseunsatisfied witlthe legal representation
provided by the Office of the Chief Public Defendetted State of New Mexico in his state habeas
proceeding,geeDoc. 7], this dissatisfacin does not constitute an extraordinary circumstance
warranting an exception to tiveungerabstention doctrineSee Middlesex Cty. Ethics Comm. v.
Garden State Bar Ass'd57 U.S. 423, 435 (1982) (“So longtas constitutional claims of
respondents can be determined in the state primggeand so long as there is no showing of bad
faith, harassment, or some other extraadircircumstance that would make abstention
inappropriate, the federabuarts should abstain.”Phelps 122 F.3d at 889 (natg that “[i]t is the
plaintiff's ‘heavy burden’ to overcome the bar\ddungerabstention by setting forth more than
mere allegations of bad faith or harassment”). éfuee, the Court will rguire Petitioner to show
cause in writing, within thirty30) days of the date of entry tbfis order, why his § 2254 petition
should not be dismissadthout prejudice under théoungerabstention doctrind-ailure to file a
timely written response may result in the dismissahisfaction without prejudice without further

notice.



IT IS THEREFORE ORDERED that Petitionepstition for writ of madamus [Doc. 7] is
DENIED;

IT IS FURTHER ORDERED that Petitioner sheause in writing, within thirty (30) days
of the date of entry of this order, why hi2Z54 petition should not besthissed without prejudice

under theYoungerabstention doctrine.
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