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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

ALEJANDRO CAMPOS
Plaintiff,
V. Civ. No. 171070 GJF
NANCY A. BERRYHILL,
Acting Commissioner of the

Social Security Administration

Defendant.
ORDER

THIS MATTER is before the Court upon Plaintffiejandro Campss (“Plaintiff’'s”)
Motion to Revers®r Remand (“Motion”). ECF No.@ The Motion is fully briefed SeeECF
Nos. 17 (Commissioner’'s Response), 20 (Plaintiff's Rephlaving meticulously reviewed the
entire record and the parties’ briefing, the Caamcludeghat the Administrative Law Judge’s
(*ALJ’S”) ruling should beAFFIRMED . Therefore, and for theeasons articulated below, the
Court will DENY the Motion.

. FACTUAL BACKGROUND

Plaintiff was borrNovember 241975. Administrative Rcord(*AR”) 71. He graduated
from high school andompleted four years of colleg&R 39. He workedas a professional skier,
chef, kitchen manager, and tugbdatkhand AR 26, 39-44. In May 2013, Raintiff applied for
Disability InsuranceBenefits and Supplemental Security Incoméh the Social Security
Administration(* SSA), claiminghe sufferedrom adisabling conditiorthatbeganon January 1,
2011. AR 23843. Assisted by counseRlaintiff claimed that his disabilityesulted from
following impairments: hepatitis ;&arcoidosislymphoma; acute pancreatitis; problems with his
right shoulder,arm, wrist, hand, and knee and with his left foot; a lumbaresfracture,

depression, and a brain injury. AR 23822 3.
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In December 2013he SSAdeniedPlaintiff's claim concluding thahe had the capacity
to “sustain work activity with a light extional level” and that “[n]Jo evidence of mental
impairment” existed. AR 7487. Regarding Plaintiff's physical functioning, State agency
physician Colleen Ryam.D. notedhat the severity of symptoms allegedfdgintiff “appear[ed]
inconsistent with reports of continued participation in extréikeng and other sports.” AR 81,
9394 (referring to “10/23/13 cancer center note addendum,” which statectifPléstill
continue[d] to participate in extreme sports, had aifguries from biking accidents from the
extreme sports in Colorado; otherwise has maintained fairly gomtidnality”). After reviewing
the record, Dr. Ryan concluded ttaintiff could perform light exertional workAR 77-81, 90
94; seealso20 C.F.R. § 404.1567(lfylefining “light work”).

Regarding Plaintiff's mental functioning, State agency psydsiaiihomas VanHoose,
Ph.D, observedhat, in the preceding two years, Plaintiff “ha[d] seenTrs[treating source]
multiple times and [made] no complaints of mental impairment or deficAR 76, 89. After
reviewing the record, Dr. VanHoose concluded that “given the overaétmaad [Plaintiff] is not
credible in regards to mental impairment and no further develdpmararranted.” AR 756,
88-89.

In April 2014, upon Plaintiff's request forreconsideration, th&SA again deniechis
claims. AR135, 137, 143 RegardingPlaintiff's physical functioning, State agency physician
Kenneth Glass, M.Dreviewed all ofthe evidencen file and stated“[bJased on the totality of
the evidence in file the prior medical analysis was correct. The new egigersented at
recon[sideration] levels does not constitute a bas][is] to addeanplmysical limitations; therefore,

the original analysis is hereby affirmed as written.” AR X&& alscAR 110, 117, 124.



Regarding Plaintiffs mental functioning, State agency psydbiaSuzanne Castro,
PsyD, also reviewed all of the evidence and affirmed the previous analgsigluding that
Plaintiff did not allege “any changes, worsening, or new conditipod sought mental health
treatment since the initial level of the claim.” AR 105, 119.

Plaintiff then requested a hearing, which was held befadeEric Weissin Albuqueraie
in May 2016. AR 17 Assistedat this stagéy a norattorney representative/aintiff testified
at the hearingas didCornelius J. Ford, an impartial vocational expert. 3&59. In July 2016,
“after careful consideration of all of the evidena#@ ALJconcluded that Plaintiff had not been
under a disability within the meaning of the Social Security Act. AR 17

Plaintiff sought reliefwith the SSAs Appeals Council. In September Z0xheAppeals
Council found among other thingsio abuse of discretion lblge ALJ no error of law, and no lack
of substantial evidenceAR 1. Ittherefore denied Plaintiffeequest to reviewhe ALJ'sdecision
and affirmed that decision as the Commissitsninal decision. Id.

Plaintiff thentimely filed suit in October 201,7asking this Court to reverse the decision of
the Commissioner or to remand the case for a rehearing. ECF No. 1;¢tl.’$IM5.
[I. PLAINTIFF'S CLAIMS

Plaintiff asserts three grounds for reliéfirst, n a fivepage questionnaimpleted one
week before the ALJ hearing in May 20&Ghysician assistamated Plaintiff smentalcapacities
to do workand among other thinggated Plaintiff as nomeetng “competitivestandardsin

several area¥ Plaintiff claims that the ALJ was required to more thoroughlyugise-and give

L A brief hearing was also held in March 2016, during whiehALJ grantedPlaintiff additional time to obtain a
representative and alsgsisted Plaintiff with obtaining pertinent medical records from varimwsders. AR 6070.

2 A more indepth discussion of the ALJ's decision appears in Sectiomfiig,

3 The contents of this questionnaire are more thoroughly descrit@ztiion IV(B)(2)infra.
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greater weight te-the opinion of this physician assistant as expressed in this quest® Pl.’s
Mot. 11-12. Plaintiffs second contgion focuses oradditional medical treatmentrecords
primarily documenting hisubjective assessments of pain on various outpatient whiksh were
created aftethe written opinionsof two state agency physicians. AR 383, 1:2328% Plaintiff
argues thatin light of these additional recordfie ALJgave too much weight tile opinionsof
these state agency physiceam did sawvithoutan adequatexplanation Id. at 13. Third, Plaintiff
cites toa typagraphical erroin the ALJ’s decisioh andclaims thatthe ALJfailed to perform a
proper ‘functionby-function asessmentby not considering whethd?laintiff had a limited
ability to sit Id. at 1314.

lll. APPLICABLE LAW

A. Standard of Review

When the Appeals Council denies a claimant’s reqfeesteview, the ALJ’'s decision
becomes the final decision of the agefckhe Court’s review of that final agency decision is both
legalandfactual See Maes. Astrue 522F.3d 1093,1096(10th Cir.2008)(citing Hamiltonv.
Sec’yof Health& HumanServs, 961 F.2d 1495,1497-98(10th Cir. 1992)) (“The standard of
review in a social security appeal is whether the correct legal standenelspplied and whether

the decision is supported by substantial evidence.”)

In determining whether the correayéd standardaere applied, the Court reviews “whether

the ALJ followed the specific rules of law that must be followed irghiag particular types of

4 Theserecords are described in more detail in Section M(®Bja.

5 As discussed in Section V(Gfra, the ALJ inadvertently omitted the word “six” whie wrote that Plaintiff could
“sit for [sic] hours per eighthour workday with normal breaks.” AR 22

6 A court’sreviewis limited to the Commissioner'sinal decision 42 U.S.C.§ 405(g) (2012)which generallyis the
ALJ’s decision,not the AppealsCouncil’s denialof review. 20 C.F.R.§ 404.981 (208); O’Dell v. Shalala 44 F.3d
855, 85810th Cir. 1994).
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evidence in disability casesl’ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 200The Court may
reverse and remand if the ALJ failed “to apply the correct legal standartdsshow . . . that she

has done so.'Winfrey v. Chater92 F.3d 1017, 1019 (10th Cir. 1996).

The factual findings are conclusive “if supported by substantideace.” 42 U.S.C. §
405(g). “Substantial evidence is such relevant evidence as aabksomnd might accept as
adequate to support a conclusiorLangley v. Barnhart373 F.3d 1116, 1118 (10th Cir. 2004);
Hamlin v. Barnhart 365 F.3d 1208, 1214 (10th Cir. 200@pyal v. Barnhart 331 F.3d 758, 760
(10th Cir. 2003).Substantial evidence does not require a preponderance of the evidertax,
489 F.3d at 108&iting Zoltanski v. F.A.A.372 F.3d 1195, 1200 (10th Cir. 2004Furthermore
a court igo “review only thesufficiencyof the evidence, not its weigtjtf Oldham v. Astrugs09
F.3d 1254, 1257 (10th Cir. 200f@mphasis in original) An ALJ’s decision “is not based on
substantial evidence if it is overwhelmed by other evidenceeirrdbord or if therés a mere
scintilla of evidencesupporting it.” Langley 373F.3dat 1118;Hamlin, 365F.3dat1214. A court
should meticulouslyreview the entire record but should neither‘reweigh the evidencenor
substitutdits] judgmentfor thatof theagency.” Langley 373F.3d at 1118quotingCasias v. Sec'y

of Health & Human Servs933 F.2d 799, 800 (10th Cir. 199Iamlin, 365F.3dat 1214.

Ultimately, ifthe correct legal standards were appiiadsubstantial evidence supports the
ALJ’s findings, the Commissioner’s decision stands Rladhtiff is not entitled to reliefLangley
373 F.3d at 11184amlin, 365 F.3d at 1214Doyal, 331 F.3d at 760.

B. SequentialEvaluation Process

To qualify for disdility benefits, a claimant must establish that he or she is ufiable
engage in any substantial gainful activity by reason of any medicallyrdesdrle physical or

mental impairment which can be expected to result in death or whiddished or can bexpected



to last for a continuous period of not less than 12 mdn#®.U.S.C. 8§ 423(d)(1)(A); 20 C.F.R. 88
404.1505(a), 416.905(a).

The SSA has devised a frstep sequential evaluation process to determine disalfileg.
20 C.F.R. 88404.1520(a)(4), 416.920(a)2018); Barnhart v. Thomag$40 U.S. 20, 225 (2003)
The claimant bears the burdenpobofat steps one through fougee Bowen v. Yucke#82 U.S.
137, 146 (1987)Grogan v. Barnhart399 F.3d 125¢10th Cir. 2005)Williams v. Bowey844 F.2d
748, 75051 (10th Cir. 1988) In the first four steps, thelaimant must show (lthat “he is not
presently engaged in substantial gainful actj¥i() that“he has a medically severe impairment
or combination of impairments(3) thatthe imparment is equivalent to a listed impairmerand
(4) that ‘the impairment or combination of impairments prevents him fpanforming his past
work.” Williams 844 F.2dat 75051; Grogan 399 F.3d at 1261

If the claimant meettheseburdensthe burden of prodhenshifts to the Commissioner to
show that the claimant retains sufficiéng¢sidual functional capacity” RFC’) “to perform other
work in the national economy in view of his age, education, and wokkierpe. Yuckert 482
U.S.at142 146, n5
IV. ALJ’S FINDINGS OF FACT AND CONCLUSIONS OF L AW

In his July 2016written decision, the ALJ noted that he carefully considered “all of the
evidence” and “the entire record” before him. AR 17, lb%is“Findings of Fact andConclusions
of Law,” the ALJ discussethe evidence and opiniotisat led tohis decision AR 17, 1927.

Before beginning his analysis, the ALJ noted that Plaintiff ontl héficient quarters of

insurance coverage to remain insured through Decembe033, ghd that Plaintifivould thus

" If the claimant can show that he has a listed impairment, he will bel foupe disabled and no further steps will be
analyzed. 20 C.F.R. 88 404.1520(a)4N)i 416.920(a)(4)@v). Otherwise, if no listed impairment can be shown,
the analysis movesn to step four.d.



have to establisthat a disabilityexistedon or beforeghat date to be entitled to benefits. AR 17.
However, the ALJ ultimately founhat Plaintiff wasnot under a disabilitfrom January 1, 2011
throughthe date othe ALJ’s decision oduly 6, 2016 Id.

A. Steps Onethrough Three

At step one, the ALJ found that Plaintifhdnot engage in “substantial gainful activity”
since January 1, 2011, the alleged onset date of his disability. AR 18&pAtvs, the ALJ found
that Plaintiff had the following severe impairments: “gastroesophagheakrditease (GERD)
statuspostlaparoscopic MsenFundoplication(on February 12, 2014); sarcoidosis; right knee
status posanterior ligament reconstruction; osteoarthritis; obstractieep apeaand insomnia;
chronic pain syndrome; depression; and anxiety.” AR 19. The ALJ also fhatiélaintiff's
“hepatitis C, obesity, hypertension, and traumatic brain injury” wetesavere in nature and
explained his findingwith appropriate references to the recofdr 2038

At step three, the ALJ found no impairment or combination theadsfied the criteria of
a listed impairmentand hediscussed the relevant evidence in explaininditisng. AR 2022.

B. Residual Functional Capacity

Beforeperforming thestep fouranalysis in which the ALJ considers whetharclaimant
can perform past workhe ALJ must first determinéhe claimant’'sRFC. 20 C.F.R.§ 404.1520
(“Before we go from step three to step four, we assess your residatbfal capacity.”f Here,

the ALJ found thatlaintiff had the RFC to perform a range of light work as defined in the

8 The ALJ also cited to evidence showing tth@tmedical tests associated with Plaintiff's hepatitis C showed, among
other things, normal liver contours; trintiff's body mass index varied between 34.0 and 34.46 and thatshe wa
able to walk independentlyhat Plaintiffs hypertension was stable with prescribed medicatiat; Plaintiffs
pancreatitis symptoms were improved and resolving through diet; andebatyt evidence of traumatic brain injury
werePlaintiff's subjective statements about such a diagnddis

9 Butcf. Winfrey v. Chater92 F.3d 1017, 1023 (describing the RFC determination as technicaligstipaft of step
four).



regulations. AR 22.Specifically, egardingPlaintiff's physical capacities, the ALJ found the
following:

[Plaintiff] is able to lift twenty pounds occasionally and lifdacarry ten pounds

frequently. He is able to push and pull twenty pounds occasionally andmuish a

pull ten pounds frequently. [Plaintiff] is able to walk and standsiothous per

eighthour workday and sit for [sic] hours per eidtttur workday with normal

breaks. Hes able to occasionally climb ramps, stairs, but never laddgrss iend

scaffolds. [Plaintiff] is able to occasionally balance, stdoggel, crouch, and

crawl. He is able to frequently reach with the dominant right upper atgrem

[Plaintiff] mustavoid more than occasional exposure to extreme cold, unprotected

heights, dangerous moving machinery, and respiratory irritarftsasugust, fumes,

odors and gases.
Id. RegardingPlaintiff's mental capacities, the ALJ found the following:

He is ableto understand, remember and carry out simple instructions and make

commensurate work related decisions and adjust to routine chantes work

setting. [Plaintiff] is able to frequently interact with supervisors;workers and

the public. He is able to maintain concentration, persistence and pawse fwurs

at a time during the workday with normal breaks.
Id. In making theséndings, the ALJ affirmed that he consider&all the symptoms and the extent
to which these symptoms can reasonably be accepted as consistent witle¢higeobjedical
evidence and other evidence” and the “the opinion evidemoebrding the regulation’s
requirements. Id. Furthermore the ALJ found thatPlaintiff's “medically determinable
impairments couldikely cause the symptoms that he was allegiltg.at 23. However, the ALJ
also found that “the claimant’s statements concerningtbasity, persistence and limiting effects
of these symptoms are not entirely consistent with the medical evidethceheer evidence in the
record” Id. (emphasis added). As set forth in more detail beloevALJexplainedhereasoing
behindhis RFC findings. AR 23-26.

1. Plaintiff’'s Physical Impairments

In explaining his findings, the ALgited frequently to Plaintiff's physical activity,

particularly Plaintiff's participation in extreme sports duritigg period in which the alleged



disability existed. AR23-24. The ALJobservedhat in October 2012Plaintiff saw medical
providers, comlaining of left kne pain following a bicycle accident. AR 23. A month prior to
that, Plaintiff hadalso sought medical help for left knee pain after a fill. (also noting xray
indicated unremarkable left knee). The ALJ atference@ medical ecordfrom December 2012
that referred toPlaintiff as an “active skier and outdoorsmar&R 24. Furthermore, dring
December 2012Plaintiff hadasked to be fitted for a custom knee brace that would not interfere
with his ski bots, as he was travellinig Utah for one montand wanted something to wear for
telemark skiing. AR 24, 5387, 535 ¢ontaining note by provider, stating “[d]ue to the high
impact nature of this [patient’s] activities a heavy duty [knee brate/sis] is indicated”)

The ALJ aso observed thahiNovember 2012Plaintiff “related that he was an extreme
sportsman, and would leap from eigtibyt high cliffs, crash a few times, and that his injuries
were causing him pain.AR 24. In August 201®Rlaintiff had his left arm examad following a
bicycle acaillent. 1d. The ALJ alsocited to another medical record from February 2014 where
Plaintiff stated that, although he gained twenty pounds, héd}tie keep active in extreme sports,
such as biking to the point that he injured his left artd.°

In making his findings related to Plaintiff's physician capasitithe ALJ also gave
significant weight to the opinion of an orthopedic physician, Rddenenk, M.D.who performed
surgery on the Plaintiff's knee in July 2010 and treated Plauntiif November 2012 AR 679
89. Dr. Schenkopinedin November 2012hat Plaintiff's right knee was sounand had good

alignment and an excellent range of mntioAR 2425, 68283. The ALJ found Dr. Schenk’s

10 The ALJ also discssed Plaintiffs medical history and evidence of his other physjcaptoms, including those
associated with pancreatitis, sarcoidosis (an inflammatory diseasdféités multiple organs, but mostly the lungs
and lymph glands), and GERD. AR-23 The ALJ also cited to evidence showing that Plaintiff participated in
suboxone therapy and a narcotics anonymous group; that higg@ewas due to alcohol consumption; and that
after his “Nissen fundoplication” procedure to treat his GERD, & teld b follow certain diet instructions and
follow-up with a specific physician if there were any complicatioAR 2324.



opinion to be consistent with the weight of the evidence. ARTB&.ALJ alsogavesignificant
weight to the medical opinions tfo state agency physiciamd;s. Ryan and Glass, wheviewed
Plaintiff's file and concluded, among other things, that he could “oaualéydlift twenty pounds
and ten pounds frequently; sit and/or walk about six hours in-b@htworkday; frequently climb
ramps, stairs, balance, and stoop; and occasionally climb ladgesss and scaffolds, crouch, and
crawl.” AR 25.

2. Plaintiff’s Psychiatric Impairments

Two state agency psychiatrisBys. VanHoose and Castrooncluded during their reviews
of the record inDecember2013and April 2014, respectivelyhat Plaintiff did not have any
“medically determinable” mental impairmemisthe preceding two yearsAR 75-76, 8889, 104
05, 11819 Nevertheless, the ALdoncludedthat Plaintiff's alleged depression and anxiety
gualified as severe under step twaAR 19.

In further analyzingPlaintiff's psychiatric impairments, the Alfdund thathe had mild
difficulties in social functioning. AR 21The ALJ observed thalaintiff spent time with his
family, was able to shop for groceriemd had social anxiety symptonisut refused to take
antidepressant psychotropic medicationd. The ALJ found thaPlaintiff had onlymoderate
difficulty with concentration, persistencer paceandwas able to “pay bills, count change, and
use a checkbook Id.

The ALJcited a finding by physician assistant Samantha Shannon (“PA Shanitta”)
Plaintiff had“linear, organized, and goal direct thought” dradl“fair” concentration, insight, and
judgment. AR 21, 1245%see alsAR 1240 (Plaintiff stahg that his “medications are alright” and
“I think they’re doing their job” and Plaintiff dgmmg, among other things, increased depression

andanxiety symptoms).
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OnMay 17, 2016pne week beforPlaintiff's final hearingbefore the ALJ! PA Shannon
completel a five-page“Mental Residual Functional Capacity QuestionndirAR 144953. This
guestionnairenstructedPA Shannorto give her assessment @arious disability clairrelated
issues, includingPlaintiffs mental capacities to do various taslissociated with unskilled,
semiskilled, and skilled workas well as her assessment on wheligewas malingering and
whether and how much wofaintiff might have to miss due to his condition. AR 1431 PA
Shannonwho sawPlaintiff several times wer a fiveemonth periodendorsed various limitations
that would preclude Plaintiff from working. AR 145812

In explaining his RFC findingegardingPlaintiff’'s mental capacities, the Altdasoned

With regard tdPlaintiff's] psychiatric impairments, the record indicae&intiff]
has held diagnoses of moderate recurrent depression antrguosatic stress
disorder (PTSD) (EX 10F/2). On October 23, 2015, [Plaintiff] present&hge
NeuroscienceCenter for a initial transfer of Mental health care, at which time
[Plaintiff] stated he was fairly stable with his current medications (Ex. 2008)
December 8, 2015, Samantha Shannon, Physician Assitaified, observed
[Plaintiff] stated he was not currenth therapy, and was prescribed psychotropic
medications, Ativan, Prasin, Amlodipine, and Clonidine (Ex. 10F/7). On March
19, 2016, [Plaintiff] treated with Ms. Shannon, who observed [Pfflistated he
tried going to a therapist since his last visit that it was not a good fit for him
(Ex. 13F/6). He explained to Ms. Shannon that his prescribed medgai&re

11 Plaintiff actuallyhad an initial hearing with the ALJ on March 28, 2016, during wtiehALJ grantedPlaintiff
additional time toobtain a representative and also assisted Plaintiff with obtaining pentireeintal records ém
various providers. AR 600. Plaintiff had the second hearing with the ALJ on May 24, 2016. AR 35.

12 Regarding Plaintiff's abilities to work, she rated Plaintiff as not meetinomfetitive standards” in the following
four (out of sixteen) listed mental abilities associated with unskilled worktanaimg regular attendance and being
punctual,sustainig a normal routine without special supervision, completingpanal workday and workweek
without interruptions from psychologicalyased symptoms, and performing at a consistent pace without
unreasonable number and length of rest periods. AR 1451. oBhkided that, with varying degrees of success,
Plaintiff was able to perform the remaining twelve listed abilities associated mgkillad work. Id. She similarly
rated Plaintiff's mental abilities to do semiskilled and skilled work andrgtihs. AR 1452. She also answered
whether Plaintiff had a low 1Q (no), whether his psychiatric coonligixacerbates any of his physical symptoms (no),
how often his mental impairments or treatments would cause hims®work (more than four days per month),
whether these impairments would last more than one year (yes), whetingffVas a malingerer (no), and whether
these impairments were consistent with the symptoms and limitations shibetb®n the questionnaire (yes). AR
1452-53 In this questionnee, PA Shannoaffirmed thatshe had treated Plaintiff for depression and-pastmatic
stress disorder. AR 1449. Shlso classified Plaintiffsnoodas “dysthymic” (persistently mildly depressed) and
anxious; his memorgs impaired; and his concertign, insight, and judgmerats“fair to poor.” Id.

11



effective in managing his diagnosed moderate recurrent major depres
PTSD (Ex. 13F/12).

AR 24-25. The ALJ then discusghisreasoning in light of the opinion evidence providedPiy
Shannorthrough the questionnaire:

With regard to the opinion evidence concerning [Plaintiff's] psychiatric

impairments, on May 17, 2016, Ms. Shannon signed a mental residuabfiahcti

capacity assessment which conclu@eldintiff] held[sic] difficulty with memory

and attention, secondary to a preg@dBl (Ex. 15F/3). However, on Mar@206

[sic], Ms. Shannon observed the claimant stated that his psyclwattegdications

helped to effectively manage his psychiatric symptoms, and during th&lme

status examination, his thought was linear, organized and goal di(Estel3F/10,

11). Accordingly, | find that the aforementioned conclusion of $t&nnon is not

consistent with the weight of the evidence, and that Ms. Shannon iannot

acceptable medical source, and | give it littleight | note that Ms. Shannon’s
limitation of the claimant to simple work, i.e. asking simple questamd asking
assistance is consistent with theight of the weight of the [sic] evidence, and give

it partial weight.

AR 25.

In finding thatPlaintiff had thesufficient RFC, both physically and psychologically, to
perform light work, the AL&mphasizedhat such a finding was based on “careful consideration
of the entire recortl. AR 22.

C. Steps Fourand Five

At step four, given the RFC described abawe, ALJ found thaPlaintiff was unable to
perform his past relevant wods a chef, tug boat deckrgi or kitchen managerAR 26. At step
five, however,the ALJ found thaPlaintiff was able tasuccessfully adjust “to other workath
exists in signifiant numbers in the national econgtnglg., assembly worker, coupon redemption
clerk, or mail clerk AR 27. Consequently, the ALJ concluded fintiff “has not been under

a disability, as defined in the Social Security Act, from January 1, 20ddugh the date of the

[ALJ’s] decision,” July 6, 20161d.

12



V. ANALYSIS
A. ALJ Did Not Err in Discounting PA Shannoris Opinion

Plaintiff asserts that the Alekred in weighind®A Shannon’s opinion and thidte ALJ’'S
RFC conclusionsegardingPlaintiff's mental capacitiewere therefore flawed. Pl.’s Mot. 1P
Plaintiff asserts that the ALJ should have given greater weigh&t8hannois opinionbecause
(1) as part of her treatmenghe hadPlaintiff completea PHQ-9 depression screguestionnaire
and (2) she was the only medical f@ssionalwho bothtreatedPlaintiff andalsoopined about his
mental abilities.ld. 11-12.

Plaintiff also claims that, in discussiffA Shannots opinion,the ALJ was requiretb (1)
more thoroughlydiscussthe six factors fron20 C.F.R. 8§ 404.1527(dbr weighing medical
opinions and2) discussadditional portions oPA Shannots opinion from the‘Mental Residual
Functional Capacity Questionnaire” tishe completed in May 2016Id. at 1112.

1. Controlling legal standard

An ALJ isrequired taconsider opiniongvenfrom medical sourcesho do not qualify as
“acceptable medical sourgésuch as physician assistant30 C.F.R. § 404.152f§(1).* The
SSAinstructs ALJs as follows

Since there ia requirement to consider all relevant evidence in an indiveluate

record, the case record should reflect the consideration of opinionsrfeainal

sources who are nbacceptable medical souréemnd from*nonmedical sourcés

who have seen the claimant in their professional capadtihough there is a

distinction between what an adjudicator must consider and what thecatiud

must explain in the disability determination or decision, the achtar generally

should explain the weight given topinions from these'other sources,or
otherwise ensure that the discussion of the evidence in the determoradiecision

13 The SSA's regulations distinguish betwe@esceptable medical sourse suchasphysicians and psychologists,
and noracceptable medical sourcesich agphysician assistantsSee20 C.F.R.§§ 404.1502(a), 416.90%a); Social
Security Ruling (SSR) 083p, 2006 WL 2329939, &1-5 (SSR 0603p was in effect at the time of the ALJ’s decision.
The SSA, howeverrescinded this SSR for claims filed after Mar@h 2017. Rescission of Social SecuriBulings
96-2p, 965p, and 063p, 82 Fed. Reg. 15283RL (Mar. 27, 2017)

13



allows a claimant or subsequent reviewer to follow the adjudisateasoning,
when such opinions may have an effect on the ongcof the case

SSR06-03p, 2006 WL 2329939, &15; see als®?0 C.F.R. § 404.152f(2).

Furthermorethe ALJ must als@onsideropinions from noracceptable medical sources
using the same six factors for weighing opinions from acceptable ahadigrces.20 C.F.R. 8
404.1527(f1). The six factors are (ihe examining relationship, if any, between the medical
source andhe claimant (2) the treatment relationshjpf any, including its naturelength and
extent and the frequency of examinati(8) thedegree to which the medical source presents and
explairs evidence to suppoamedicalopinion (4) the consistency of the opinion with the record
as a whole, (5) whethéne opinion is from a specialiahd is about an issue related to the medical
source’s special, and (6) other factors that are brought to the ALJ's attentR®.C.F.R. §
404.1527¢)(1)-(6). Theregulation explicitly noteshoweverthat “notevery fator for weighing
opinion evidence will apply in every case because the evaluation of anrofimm a medical
source who is not an acceptable medical sourcedepends on the particular facts in each €ase.
20 C.F.R. § 404.1521(1).

The TenthCircuit hasclarified that the “ALJ is not required to discuss every piece of
evidence.”Wall v. Astrue561 F.3d 1048, 10610th Cir. 2009)internal citations and quotations
omitted). Instead, the ALJ’s decision will generally been fotandeadequatef, in addition to
discussing evidence that supports his decision, thedfScilisse “the uncontroverted evidence he
chooses not to rely upon, as well as significantly probative esédearejects Clifton v. Chater,

79 F.3d 1007, 10620 (10th Cir. 196);, Wall, 561 F.3chat 1067.
2. ALJProperly Considered PA Shannon’s Opinemd ExplainedAssignediVeight
Plaintiff argues thathe ALJerred by not givingPA Shannois opinion great weight

especially because shsed the selhdministered PHE depression screening questionnaire to

14



assesg®laintiff and because she was the only provider who both tréddediff and expressed an
opinion regarding his mental capacities. Pl.’s Mot211But there is nolegal autlority that
requires the ALJo give a nonacceptable medical sots@iniongreat weigheitherbecause it
sourcewas the one source wih@ated the patierfibr a particular conditionr because that source
based his or her opinions on a test such as the ®H&Qthough certain opinions may be entitled
to controlling weight—such as those from an “acceptable medical source”aldmhas been a
“treating source>—PA Shannois opinion was not.See20 C.F.R. §04.1527a)-(c); SR 0603p,
2006 WL 2329939, at *2

Instead the law requirel the ALJ toconsiderthe opinion of PA Shannomsing the six
factors in the SSA regulationss applicableandalsoto explainthe weight given to her opinion
(or to otherwise allow his reasoning to be followe@} C.F.R.8 404.1527¢)(1)-(6), () (1)(2);
SSR06-03p, 2006 WL 2329939, 4il5. Furthermore, the ALWasalso required t@xplainnot
just the evidence supporting his decision, but also significamtpapive or uncontroverted
evidence that heidlnot rely on. Clifton, 79 F.3dat 1010.

The record shows that the ALJ cleactynsideredhe opinion of PA ShannorAR 2122,
24-25. Although the ALJvasonly required to consider (and not necessarily discuss) the applicable
six factorshenevertheless mentiedthe examining and treatment relationships betvirdaimtiff
and PA ShannorfAR 24-25]; the inconsistency afier May 2016 opinion with bother March
2016finding thatPlaintiff's thoughts were “linear, organized, and goal directett Plaintiff's
previous statements thiais medication helped to manafes psychiatric symptomgAR 25]; the
consistency of herrhitation ofPlaintiff to “simple work” with the weight of the evidencil]|;
and the fact that she is a Physiemssistant Certifiecprovider and therefore not an acceptable

medical source [AR 225].
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Furthermore, the AlLJxplainedthe weight that he gave to her opinionAR 25.
Specifically, the ALJ stated that he was giving her opinigittle weight” because it wasnot
consistent with the weight of the evideh¢e.g.,PA Shanon's observations in March 2016 and
Plaintiffs own statements) anbdecausd”A Shannorwas not an acceptable medical sourtgk.
The ALJ gave “partial weight,” however, RA Shannots limitation of Plaintiff to “simple work,
i.e. asking simple questions and asking assistanoe he did stecause heotind thislimitation
to be “consistent with the weight of the evidencéd? The ALJ thus discounted PA Shani®n
opinion,with the exception dfierlimitation of Plaintiff to “simple work,” and found thalaintiff
was able to perform light work. The ALJ therefore not only expthihow he weighe®A
Shannofs opinion, butdid so in a way that permitss reasoningo be followed.

Finally, the ALJ'sRFCfindings concernind?laintiff's mental capacitie® perform‘light
work” aresupported by substantial evidencBwo state agency psychiatrists concldide 2013
that Plaintiff did not have any “medically determisl@” mental impairments SeeAR 75-76, 88
89, 10405, 11819. In additionPA Shannoround, in bothJanuary and March 201atPlaintiff
had“fair” concentration, insight, and judgment dinakear, organized, and goal directed” thoughts
AR 21, 25124041, 1245.For his own partPlaintiff stated that his prescribed medication helped
his psychiatric symptomsAR 1240. The evidencéhatthe ALJ relied onwasthusneither “a mere
scintilla of evidence” nowasit “overwhelmed by PA Shannois late-arriving and meaningfully
inconsistenbpinion. Furthermoreit was not unreasonable for the ALJdenclude that, based on
the evidenceRlaintif—who also continued to participate in extreme sports while he vphgaragp
for disability benefits§eeAR 24,81, 94 535-37,628, 682, 953]-alsohad the mental capacity

perform the'light work” described in the ALJ'RFC findings.

16



Plaintiff implies thatthe ALJ should havediscussd the selfadministered PHE
depression screening questionnairat PA Shannomsedto support her findingsPl.’s Mot. 11
But because the ALJAS a rule is not a doctor, he should avoid commenting on the mearang of
test. . . whenthere has been no supporting expert testiniohitney v. Schweike695 F.2d
784, 788 (7th Cir. 1982).Although citing to theresults of this test in her medicabdtes and
presumably using it to support her finding# Shannon did not expound on the significance of
this test or discuss it in any meaningful way. AR 1225124047. More pertinent, however,
the ALJ was not required to view the results ofse@fadministered if not selfserving
guestionnaire as “uncontroverted” or “significantly probatiegidenceof a disabling condition
that warranted discussie+particularly when the veracity d¢flaintiff’s disability assertions loa
already come into questidhrough his continued participation in extreme spo#&eeClifton, 79
F.3dat 1010(requiring the ALJ to discuss “significantly probative” or “unconerted” evidence
that he did not rely on)Thus, as a matter of law, the ALJ was not required to discuss QeOPH
test.

Although an ‘ALJ is not required to discuss every piece of evidence,” the record must
nevertheless shothathe considered all of the evidendglifton, 79 F.3d at 10690. The record
in this case shows thtte ALJconsidered®?A Shannots findings—which explicitly referedto
andalsoincorporatedhe results ofhesePHQ-9 tess—and therefore considered not only thev
test results but, more importantRA Shannois incorporatiorof these resultsto to her findings
regarding thdPlaintiff's mental capacitiesAR 21, 2325; 1117, 1121, 1241,245. That was all
the ALJ was required to do.

Lastly, Plaintiff asserts thathe ALJ did not consider certaportions ofPA Shannots

opinionin the“*Mental Residual Functional Capacity Questionnairfel.’s Mot. 11:12. The ALJ
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however explicitly referedto this questionnaire in htkecisioAR 25] andfoundinconsistencies
betweenPA Shannots conclusionsandthe following facts: (ajvhat shefound when previously
treatingPlaintiff and (b)what Plaintiff previouslystated Id. Plaintiff correctly notes that there
are portions of théve-pagequestionnaire that the ALJ doest explicitly discuss. Pl.’s Mot. 11
12. But while the ALJ is required toonsiderall of the evidence, he is not requireddiecussall

of the evidenceClifton, 79 F.3d at 10090. Furthermorealthoughthe ALJ coulchaveaddressed
oneby-one eachconclusion withinthe PA’s opinion, it is clear from the record that he both
considered her opinion and explairted weight he gave to it. AR 25.

Plaintiff essentially argues that because the ALJ didgussedne of the conclusios,
foundnear the ed ofpage three d?A Shannon’gjuestionnairéi.e., “PA Shannosigned a mental
residual functional capacity assessment which concluded the clan@ldrisic] difficulty with
memory and attention, secondary to a previous TBI.” [AR 25; 148%)ALJ must havenot
consideredther parts of this questionnaire. Pl.’s Mot:1IA Plaintiff thus implicitlyasserts that
the ALJ didnotconsidePA Shannois statement in the very next sentencethis same pageat
Plaintiff “would not be able to maintairegular attendance, routines, perform at a constant pace,
complete a work day without interruption from psych[ological] stongs or deal with normal
work stress—-all because of his major depressive and PTSD symptomR."1451. Or that the
ALJ somehowdid not, for examplesee or considdPA Shannois checkmarks two pages later
the effect thaPlaintiff was not a malingerer and would mfssir days of work per month. AR
1453. In this Court’s view, however, it is clear that the ALJ did consttier entirety ofPA
Shannon’opinion contained in thquestionnaire-as opposed tonly considering in isolation a
single sentence on page three of this questionnaiRe25. Furthermoret is clearto this Court

that the ALJgave“little weight” to PA Shannois overall conclusiorirom this questionnaire—
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I.e., thatPlaintiff did not have the mental capacity to werkecause it wanot consistent with
the weight of the evidence” (witihe exception oadopting herecommendation that Plaintiff be
limited to “simple work”). AR 2514

As required, the ALJ consider& Shannots opinion explained the weight given to it,
and did so in a manner that perbel his reasoningo be “reasonably discerned.Davis v.
Erdmann 607 F.2d 917, 919 n.1 (10th Cir979)(citations omitted)20 C.F.R.8 404.1527¢)(1)
(6), (N(1)(2); SSR06-03p, 2006 WL 2329939, afi5. This Court will thus uphold the ALJ's
decisior—evenwere it“of less than ideal clarity.'Davis 607 F.2dat919 n.1 After all, it is not
therole of this Court to reweigh the evidence or to substitutedignment for that of the agency.
Langley 373 F.3d at 1118. Instead, this Court is chaoydgwith reviewing whether (1) the ALJ
applied the correct legal standards and (2) whether thés Aadtual findings are supported by
substantial evidencd.ax, 489 F.3d at 1084.

In sum, his Courtconcludeghat the ALJ applied the correct legal standanad®nsidering
PA Shannon’s opinion arekplainingthe weight given to it.This Court alsacconcludeghat the
RFC findings regardin@laintiff's psychological abilities are supported by substantial evidence.

B. The ALJ Did Not Err in Crediting the Opinions of Drs. Ryan and Glass
Plaintiff next emphasizghathe received additional medical tteents that postlated the

written opinions of two state agency physiciabss. Ryan and Glass Because these two

14 plaintiff also cites tMartinez v. Astrug4d22 F. App’x 719 (10th Cir. 2011) (unpublished), for the proposition that
the ALJ was required to describe why he did not accept eacifisgportion ofPA Shannon’s opinion.Martinez
however, isasilydistinguishable. IMartinez the ALJ gave “great weight” to an opinion of an acceptable medical
source, namely a licensed clinical psychologist, but then inekpficejected specificritical limitations within that
opinion without ever discussing why, an omission the Tenth Circuittbdid reversible errorld. at 724. Here, in
contrast the ALJ discounted PA Shanrismpinion and explained why he was doing so (i.e., its irns@mey with

the weight of the evidence) and why he was giving partial weight t@th gontion of it (i.e., its consistency with the
weight of the evidence). AR 25. The ALJ in this case was thugqguoired to provide a linby-line, conclusiorby-
conclusion explanation for why he discounted every portiorPAf Shannois opinion because (aside from her
limitation of Plaintiff to “simple work”) he discounted her entire opinidd.
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physicians necessarily did not consider these treatments,ifPigties thathe ALJ gave too
much weight to their opinions and didw@hout an adequate explanation. Pl.’s Mot. at TBe
Court disagrees.

As an initial matterthe Court assumes tHkaintiff is not arguing that the ALJ wéegally
requiredto give less weight to these opinions. Pl.’s Mot. at 13. Such an angwoeld fail,
sincethis Court—as a matter of law-cannot reweigh the evidence or substitute its judgment for
that of the Commissionet.angley 373 F.3d at 1118This Courtinsteadassumeshat Plaintiff is
arguing that the ALJ'sactual findings thately onthese physicians’ opiniossi.e., the ALJ's
corclusionsregardingPlaintiff's RFC for his physical abilities—could not have beesupported
by substantial evidence.

The Court coaoludes thathe ALJ's RFC factual findings regardin@laintiff's physical
abilities are supported by substantial evidence, and these finaangaot overwhelmed by other
evidence, includingubsequent medical treatments and their assoctaddtal records. First, the
medical records that Plaintiff cites this pointare essentiallyOutpatient Treatment Logs” that
documenthis subjectivecomplaints of pain andther very basic information on his followp
visits for medication managemel®R 1308-12], pain management [AR 1319, 1321, 1-223,
medication refills [AR 1313, 1315, 1317], pancreatitis [AR 1296, 1298], and@itygatient visits
[AR 130005, 132728]. SeePl. Mot. 13; Def. Mot. 11see alsdBrown v. Bowen801 F.2d 361,
362-63(10th Cir. 1986) (“[D]isability requires more than mere iniaptio work without pain.To
be disabling, pain must be so severe, by itself or in conjunctitnother impairments, as to
preclude any substantial gainful employmentdrnalquotation ad citation omitted))

Second, as the Commissioner notes er response, these physicians alredthd

consideredlaintiff's pain when they issued their opiniom®ef. Mot. 11 (quoting AR’8-79, 9t
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92, 10708, 12122) (observingthat thesghysiciansnoted Plaintiff's “chronic pain and opioid
use” and his “abdominal and MSK [musculoskeletal] pairrhird, their findings are consistent
with medical examination evidence, which shdhet Plaintiff had a normal range of motion and
full strength as wellasDr. Schenk’s finding tha®laintiff had no restriction in his right kne®ef.
Mot. 12 (citingAR 424, 434, 438, 444, 651, 65683, 116263, 1398, 1201, 1290, 1402).

Plaintiff's secondargument is that the ALJ should have discussed daiionalmedical
records when describing the weight he gave to the opiniorafRyan and GlassButthe ALJ
was not required to discuss these additional medical records, becauso they qualify as
“significantly probative” or “uncontroverted evidence” of a disahili@lifton, 79 F.3dat 101Q
DoctorsRyan, Glass, and Schenk were the only medical sources to opilaiotiff's physical
abilities, and none of them endorsed disabling limitations. AR 2Ehodgh the ALJ could have
more thoroughly discussed the opinions of these experte tteed for exgss analysis is
weakened” whetthe ALJ does not need to reject evidence to deterRieatiffs RFC. Howard
v. Barnhart 379 F.3d 945, 947 (10th Cir. 2002).

This Court therefore concludesthat the ALJ applied the correct legal standairds
considering the opinions ddrs. Ryan and Glass and mxplainingthe weight given to their
opinions. Furthermore, this Coudffirms the ALJ's RFC finding that Plaintiff—who, as
mentionedwas physically able tparticipate in extreme spousiring the time frame in which he

claimed to bedisabled $§eeAR 24, 81, 94, 5387, 628,682, 953]—was physically able to do

15 pPlaintiff alsocontendghat, in assigning “significant weight” to ttlopinions ofDrs. Ryan and Glass, the ALJ was
required to explain why such weight was assigned when onlg\igight” was given t®A Shannois opinion and
when additional medical records palstted the opinions of these two physicians. PI's Mgtsée alsd®l's Rply. 4.
Such an explanation, howevevasnot required. FirstDrs. Ryan and Glass gave opinions Blaintiff's physical
abilities, whilePA Shannorprovided an opinion olaintiff's psychologicalabilities. See AR 25. Furthermore,
Plaintiff cites no authority for the proposition that the ALJ was ireguto compare the “little weight” given @A
Shannofs opinion of Plaintiff's psychological abilities with the “significant weight” given to these pligsg
opinions ofPlaintiff's physical abilities.

21



“light work.” Specifically, theCourt concludes that this RFC finding was “overwhelmed” by
the content of these additional medical recpatsithatthis findingwassupported bygubstantial
evidencejncluding the omions of these three physicians
C. ALJ’s HarmlessScrivener's Error
Plaintiff correctly notes a typographical error the ALJ's decision. Pl Mot. 1B4.

Specifically, in describindlaintiff's RFC, the ALJ statkthat Plaintiff is “able to walk and stand
for six hour per eighhour workday and sit for [sic] hours per eigittur workday with normal
breaks: AR 22. It is clear from the record, however, that the ALJ considered hayWRtantiff
was able to sit and intended to write “for six hours per enghtr workday” instead of “for hours
per eighthour workday.” SeeAR 22, 5556 (transcript ofALJ’s repeatedjuestioning to the
vocationalexpert about an individual who coulsit for six hours per eighhour workday with
normal breaks”)emphasis added¥ee alscAR 78, 90, 106, 120 (both state agency physicians
opining that Plaintiff could sit fof[a]bout 6 hours in an $our workday,” an opiniorgiven
significant weight by théLJ, seeAR 25). This Court findthis error to be a harmless “scrivener’s
error” tha did not affecthe ALJ’s consideration of the evidenbeés factual findings, or hisultimate
conclusion thaPlaintiff was not disabledSeePoppa v. Astrueb69 F.3d 1167, 1172 n.5 (10th Cir.
2009) (referencing an ALJ's typographical mistake, which the Court cledsdéis 4 mere
scrivener's errdrthat “did not affect the outcome of the cgse
VI. CONCLUSION

For the foregoing reasorthe Court holds that the Alapplied the corredegal standards
andthathis findings anddecisionweresupported by substantial evidence.

IT IS THEREFORE ORDERED that PlaintiffsMotion is DENIED.
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ITIS FURTHER ORDERED that the Commissioner’s fithdecision iAFFIRMED and

// {;%

“THE HO BLE GREGORY J. FOURATT
UNITELYSTATES MAGISTRATE JUDGE

Presidin Consent

that the instant causelSMISSED.

IT IS SO ORDERED.
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