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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

O CENTRO ESPIRITA BENEFICIENTE UNIAO
DO VEGETAL IN THE U.S.; JOSE CARLOS
GARCIA;

DANIELLE HOUNSELL SILVA GARCIA and
J.H.S.G., a minor,

Plaintiffs,
VS. No. CIV 17-1137 JB/KK

ELAINE DUKE, Acting U.S. Secretary of
Homeland Security;

L. FRANCIS CISSNA, Direatr of U.S. Citizenship
and Immigration

Services; KATHY BARAN Director of U.S.
Citizenship and Immigration Services

California Service Center; UNITED STATES
CITIZENSHIP AND IMMIGRATION SERVICES,
an agency of the United States, in their official
capacity, and

UNITED STATES OF AMERICA,

Defendants.

MEMORANDUM OPINION AND ORDER
THIS MATTER comes before the Court on the Plaintiffs’ Motion for Temporary

Restraining Order and/or Preiimary Injunctive Relief and Rplest for Emergency Ex Parte
Hearing, filed November 20, 2017 (Doc. 5-1)(“Motion”). The Court held hearings on

November 21, 2017 and December 1, 20Ihe primary issues are: (i) whether the procedural

The Plaintiffs originally filed the Plaiiffs’ Motion for Temporary Restraining Order
and/or Preliminary Injunctive Relief and &eest for Emergency Ex Parte Hearing, filed
November 14, 2017 (Doc. 2)(“Original Motion”)The Motion was filed “as a more accurate
pleading seeking the same relief.” Notice ofdfa Regarding Plaintiffs’ Motion for Temporary
Restraining Order and/or Preiimary Injunctive Relief and Rplest for Emergency Ex Parte
Hearing at 1, filed November 20, 2017 (Doc. &onsequently, resolvinthe Motion’s requests
for relief also resolves the Original Motion’s requests for relief.
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requirements of the Administrative Procedure Act).S.C. § 706 (“APA”)apply to the Motion

for an injunction; (ii)) whether the Religiodsreedom Restoration Act, 42 U.S.C. § 2000bb-1
(“RFRA"), claim of the Plainffs’ O Centro Espirita Benefiente Uniao Do Vegetal in the
United States (called “UDV” by its members atite Court), Jose Cad Garcia, Danielle
Hounsell Silva Garcia, and J.H.S.G. (collectivélye Plaintiffs”) has asubstantial likelihood of
success on the merits; (iii) whether the Plaintifis létely to suffer irreparable injury absent a
preliminary injunction; (iv) whether the threateneury to the Plaintiffs outweighs the injury
an injunction could cause the Defendants Elaine Duke, L. Francis Cissna, Kathy Baran, United
States Citizenship and Immigrati Services, and the United States of America (collectively “the
Defendants”); (v) whether the junction would be adverse toehpublic interest; and (vi)
whether the Plaintiffs have matdisfavored preliminary injuncin’s heightened requirements.
The Court concludes that: (i)ghAPA’s procedural requirement® not apply to this Motion,
because the Motion seeks injunctive reliefdein RFRA, and not under the APA; (ii) the
Plaintiffs’ RFRA claim has aubstantial likelihood of success oretimerits; (iii) the Plaintiffs
are likely to suffer irreparable injury absent a jpn@lary injunction; (iv) the threatened injury to
the Plaintiffs outweighs the injury an injunati@ould cause the Deferma; (v) the injunction
would not be adverse to the public interesigd gvi) the Plaintiffshave met a disfavored
preliminary injunction’s heightened requirement8ecause the Court concludes that narrower
relief is appropriate than that requested, therCwill grant the Motion in part and deny it in
part.

FINDINGS OF FACT

Pursuant to rule 52(a)(2) of the FedeRralles of Civil Procedure, the Court makes

findings of fact and conclusions of law to supptetdisposition of the Motion. See Fed. R. Civ.



P. 52(a)(2), 65(d)(1). The Court will first iottuce the parties and then outline the timeline of
events in this case. The@t will then discuss the arguntsrior and against the Motion.

1. The Parties.

1. UDV is a Christian spiritualist religus organization. _See Complaint for
Declaratory Judgment, Injunctivieelief, and Writ of Mandamus b, at 7, filed November 14,
2017 (Doc. 1)(*Complaint”).

2. An important aspect of UDV’s theology is non-compensation of its ministers.
See 1-129 Petition for a Nonimmigrant Workatr 11, filed with USCIS December 15, 2011
(Receipt No. WAC-12-052-50599), in file Noveerb30, 2017 (Doc. 13-1)(“Plaintiffs’ Exhibit
Al1")(“Religious tenets do not allow compensatiof any form.”). _See also Motion at 2.

3. Much of UDV’s liturgy is transmitted origl See Second Tr. at 26:15-16 (Bixby).

4, UDV “originated in Brazil and is nowracticed by close t80,000 people in 11
countries.” Compliat 15, at 7.

5. J. Garcia holds a high-level clerical gas in UDV, “akin to a Cardinal of the
Catholic Church,” and “has been a membead deader in the organization for decades.”
Complaint § 16, at 7. See Plaintiffs’ Exhibit Al at 23.

6. J. Garcia is a key religious figure t@aching UDV'’s oral traditions. See Second
Tr. at 29:15-18 (Bixby).

7. J. Garcia is the “most experienced” UDMember in the United States. Second
Tr. at 31:9 (Bixby).

8. The only other people who are J. Garcietglivalent live in Brazil “and most of
them have jobs that require their presence eeiBin order to [sustain] their families.” Second

Tr. at 34:14-17 (Bixby).



9. If J. Garcia had to leave the United Stategould break the chain of UDV’s oral
tradition. See Second Tr. at 35:1-4 (Vrapi, Bixby).

10.  Previously, J. Garcia had “R-1 namiigrant religious worker status’in the
United States. Complaint § 16, at 7. See Apal Notice for I-129 Petition for a Nonimmigrant
Worker at 2 (dated December 6, 2012)(RecHipt WAC-12-052-50599), in file November 30,
2017 (Doc. 13-6)(“Plaintiffs’ Exhibit A6”).

11. D. Garcia is J. Garcia’s wifeSee Complaint § 17, at 7.

12.  J.H.S.G.is J. Garcia’s minoritth See Complaint 18, at 8.

13. “Duke is the Acting Secretary of the Department of Homeland Security” and is
“sued in her official capacity tp” Complaint I 19, at 8.

14.  “Cissna is the Director of United Stat€stizenship and Immigration Services”
("USCIS™), an agency within the Departmeot Homeland Security. Complaint § 20, at 8.
Cissna is also sued only in his offic@pacity._See Complaint 20, at 8.

15. “Baran is the Director of the United StatCitizenship andrimigration Services
California Center.” Complaint 12 at 8. Baran is also sued yith her official capacity._See
Complaint § 21, at 8.

16. USCIS is a federal agency within tfi@epartment of Homeland Security that
reviews immigration petitions. See Comptdfir22, at 9; Plaintiffs’ Exhibit A2.

17. Duke, Cissna, Baran, and USCIS are ajents of, and represent, the United

States. Complaint I 23, at 9.

’R-1 status permits “temporary admission ttee United States, or extension and
maintenance of status, for the purpose of commadgdhe activities of aeligious worker for a
period not to exceed five years.” 8 C.F.R. § 214.2(r)(1).
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2. The Timeline of Events.

18.  In 2011, UDV filed an 1-129 nonimmigrant R-1 petitfoon J. Garcia’s behalf,
which USCIS approved. See Motion af3aintiffs’ Exhibit A6 at 2.

19. In 2014, UDV filed another 1-129 nonimmigraRt1 petition on J. Garcia’s behalf
to extend his legal status in the United Statgee 1-129 Petition for a Nonimmigrant Worker at
1, filed with USCIS December 3, 2014 (Receimt. M\VAC-15-043-50803), in file November 30,
2017 (Docs. 13-7 and 13-8)(“Phiffs’ Exhibit B1")

20. USCIS approved this petition on December 16, 2015. See Approval Notice for I-

129 Petition for a Nonimmigrant Worker at 1 (dated December 16, 2015)(WAC-15-043-50803),
in file November 30, 2017 (Doc. 13-13faintiffs’ Exhibit B6”).

21.  USCIS originally intended to deny onelmsth of UDV’s R-1 petitions, because J.
Garcia is neither financially compensated nort ph an established missionary program. See
Notice of Intent to Deny at 2-3 (dated\yd31, 2012)(Receipt No. WB-12-052-50599), in file
November 30, 2017 (Doc. 13-4)(“Plaintiffs’ Exhibit A4Notice of Intent to Deny at 2-3 (dated
October 15, 2015)(Receipt No. WAC-15-083803), in file November 30, 2017 (Dot3-
11)(“Plaintiffs’ Exhibit B4”). See also 8 CIR. 214.2(r)(11)(i)(“Initial evidence [supporting an
R-1 petition] must state how thgetitioner intends to compensate the alien, including specific
monetary or in-kind compensation, or whether difien intends to be Iésupporting.”); 8 C.F.R.
214.2(n(AD)(H(A)(“If the alien will be self-supporting, the petitioner must submit

documentation establishing that the position thenaki#l hold is part of an established program

3An 1-129 Petition for a Nonimmigrant Workée a USCIS form used to file for, among
other things, R-1 status. _ See [-12%®etition for a Nonimmigrant Worker
https://www.uscis.gov/i-129 (lastsited December 12, 2017).
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for temporary, uncompensated missionary work, tviscpart of a broader international program
of missionary work sponsored by the denomination.”

22.  An important aspect of UDV’s theology, however, is non-compensation of its
ministers. _See Motion at 2; Plaintiffs’ Exhibit Al.

23. USCIS granted at least one of these R4itipas despite its igulations by giving
J. Garcia an exemption under RFRA, 42 U.SQ2000bb-1(a)-(b)._See Pdiifs’ Exhibits A5-
AG.

24. OnJuly 1, 2016, UDV filed an 1-360 Petiti for Religious Worker on J. Garcia’s
behalf. _See 1-360 Petition for Rgous Worker at 1, filed with USCIS July 1, 2016 (Receipt No.
WAC-16-905-31925), in file November 30, 2017 (Doc. 13-20)(“Plaintiffs’ Exhibit D1").

25.  This petition is currently pending, although €IS has issued a notice of intent to
deny it* (dated July 31, 2017)(Receipt N&WAC-16-905-31925), in file November 30, 2017
(Doc. 13-21)(“Plaintiffs’ Exhibit D2").

26. USCIS stated in its notice of intent tieny that it intends to deny this 1-360
petition because J. Garcia is not a compensated minister. See Plaintiffs’ Exhibit D2 at 3.

27. If granted, the 1-360 petitiomould not give J. Garcikegal status in the United
States, but it would permit him “to apply for asfjment of status within the United States.”
Defendants’ Response to Plaintiffs’ Motion Fomiorary Restraining Order and/or Preliminary

Injunctive Relief at 11, filed November 30, 2017 (Doc. 12)(“Response”).

“While the Motion was pending, the Courceéved a document stating that USCIS
“reopened . . . or reconsidered the decision previously issued on [Garcia’s] case. We will notify
you in writing when we make a decision on yourecasSee Form I-797C, Nice of Action at 1,
filed December 11, 2017 (Doc. 1¢¢Notice of Action”). The document does not, however,
state what decision USCIS will make regardihg 1-360 petition, when U3S will make it, or
if USCIS has changed its reasogisince issuing its nige of intent to deny the 1-360 petition.

See Notice of Action at 1. The Court will thesed not attempt to infer any such information
from the Notice of Action.
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28. OnJuly 7, 2017, UDV filed a third R-1 petiti on J. Garcia’s behalf. See 1-129
Petition for a Nonimmigrant Worker at 3, filevith USCIS July 7, 2017 (Receipt No. WAC-17-
197-50769), in file November 30, 2017 (DA8-14)(“Plaintiffs’ Exhibit C1”).

29. USCIS denied this petition, because Jrdizais not a compensated minister nor
does he participate in an ddiahed missionary program. SBenial Decision for 1-129 Petition
for Nonimmigrant Worker at 5 (datedctober 31, 2017)(Receipt No. WAC-17-197-50769), in
file November 20, 2017 (Doc. 13-19Rtaintiffs’ Exhibit C5”).

30. If granted, this R-1 petdn would have given J. @Gaa legal status until
November 27, 2017. See Responsé; &laintiffs’ Exhibit C1 at22 (“Petitioner now seeks an
extension through November 27, 2017, allowing tleier to retain Mr. Gaia as a full-time
religious worker for the duration tfie period that a beneficiaryatlowed to hold R-1 status.”).

31. USCIS also denied D. Garcia and EH5.’'s accompanying applications, because
their legal statuses are wholly tied to J. Gdsc See Motion at 10. See_also 8 C.F.R.
214.2(r)(4)(ii) (“The spouse and unmarried childterder the age of 21 of an R-1 alien may be
accompanying or following to join the R-1 alien .. ..”).

32. J. Garcia and his family now have n@# status in the United States. See
Plaintiffs’ Exhibit C5 (denying J. Gaia’s most recent R-1 petition).

33. If J. Garcia remains unlawfully present in the United States for more than 180
days and leaves the country, he cannot returthfee years. See 8 U.S&1182(a)(9)(B)(i)(I).

34. J. “Garcia’s religious duties have also beewerely hindered . . . as he has been
unable to travel [outside of éhUnited States] to important religious meetings (as required by
someone of his degree of respoiigibunder church law) for feaof being denied entry back

into the United States.” Reply at See Tr. at 58:9-15 (Vrapi).



35. J. Garcia engages in sincere religiensrcises on UDV’s behalf. See Second Tr.
at 29:15-18 (Bixby)(testifying thal. Garcia is a kereligious figure inteaching UDV’s oral
tradition).

CONCLUSIONS OF LAW

The Court will first summarize the procedulackground of this case. The Court will
also describe important aspects of the hearifigpe Court will then make conclusions of law.

PROCEDURAL BACKGROUND

The Court will summarize the case’s progresd discuss the parties’ arguments for and
against the Motion.

1. The Complaint.

1. The Plaintiffs assert several claims aghithe Defendants. iist, the Plaintiffs
argue that the Defendants have made “a clear gomesral directive to this particular Church to
change what they believe in in order to obtainRah visa,” which the Platiffs assert violates
the First Amendment to the Constitution of theitdeh States of America. Complaint § 28, at
10-11. Next, the Plaintiffs coed that the Defendants errondgudenied J. Garcia’s R-1
petition, and that the Caushould issue declaratory judgmersaying that theetition should be
approved. _See Complaint § 52, at 17. The PRifsnbext allege seeral APA violations,
including that the deniadf the R-1 petition is arbitrary am@pricious, see Complaint § 57, at 17,
and that the regulation used to deny the petitsonltra vires, see Complaint § 56 at 17. The
Plaintiffs also allege that the Defendants hawereasonably delayed adjication of Plaintiffs’
I-360 petition.” Complaint I 58, at 17.

2. The Plaintiffs next request relief umrdbe Mandamus Act, 28 U.S.C. § 1361. The

Plaintiffs contend that “Defendés have failed to properly adjwdite Plaintiffs’ petitions in



conformity with RFRA,” therebentitling the Plaintiffs to manaaus relief. Complaint 60, at
18.

3. Finally, the Plaintiffs allege that “the United States is judicially estopped from
taking diametrically opposed positions in redatito Plaintiff UDV. An order of the court
estopping the United States ansl éigents from holding a contrapgsition thartheir previous
position is therefore warrantédComplaint § 2, at 18.

2. The Motion.

4, The Plaintiffs move the Court to graattemporary restraining order and/or a
preliminary injunction orderinghe Defendants to grant the mastent R-1 petition and to
adjudicate the pending 1-360 petition within fourteen days of the Court’s order. See Motion at
15. The Plaintiffs first argue that they areslikto prevail on the merits of their claim. See
Motion at 12. They contend thtite Defendants misunderstand RFRApplication to this case
and that the compensation reguwdati8 C.F.R. § 214.2(r)(11)(i)-(ii)s ultra vires._See Motion at
12-13. The Plaintiffs further argue: “Even if theyuéation [is] not ultra wies, there still is no
compelling interest in advancintpe regulation as to this Chur when application of this
regulation directly impinges on a firmly heldlieé of the organization.” Motion at 13.

5. The Plaintiffs next assert that they wsliffer irreparable injury if the Court does
not grant injunctive relief._See Motion at 13. Awatiag to the Plaintiffsif they “accrue more
than 180 days of unlawful preseneegn if the pending 1-360 p#tin is approved, they will not
be able to adjust status in the United Stated become permanent isnts. They will be
forced to leave the United States.” Motiorlldt Accordingly, the Plaintiffs argue, UDV would

“be left without a minister and the entire Uniteat®s congregation will be left without a trusted



overseer duly appointed by the hegih authority of thehurch.” Motion atl3. The Plaintiffs
add that, without legal statusgthcannot renew their Florida deivs licenses. Motion at 13.

6. The Plaintiffs continue that the balance of harms favors them. Motion at 14. They
argue that the “irreparable injury mentioned abdeenonstrates that the injury to Plaintiffs far
outweighs any administrative harm that ajumction will cause Defendants.” Motion at 14.
They add that the “only potential interest theyuld advance by their decision is to adhere
strictly to a regulation that has ngogort in the statuté.Motion at 14.

7. Finally, the Plaintiffs comnd that granting injunctiveelief serves the public
interest, because “it restoresetpublic’s faith in governmentfficials doing their job properly
and in a timely manner and not arbitrarily asapriciously changing long standing positions.”
Motion at 14. The Plaintiffs briefly add th#te Court should waive injunctive relief's bond
requirement, and conclude that the Court should order the Defendagatetse their decision
on the R-1 petition and grant it, along with the laggpions for J. Garcia’s family, and order the
Defendants to “adjudicate the pending I-360 apyion within 14 days of the Court’s order.”
Motion at 15.

3. The First Hearing.

8. The Court held a hearing on NovemB@édr, 2017, See Draft Transcript of Motion
Proceeding (taken November 21, 2017)(“First Tt."Jhe Plaintiffs did not request a full hearing
on the Motion. _See First Tr. at 11:4-5 (VrapiRather, the Plaintiffs requested that the
Defendants re-open J. Garcia’'s €asaying that if the Defendandid so, it would “solve[] a lot
of TRO type issues.” First Trat 11:23-24 (Vrapi). The Cauasked: “What if | give the

Government [un]til the end of the day to figurd wdnat they’re going to do?” First Tr. at 19:4-6

>The Court’s citations to the transcript of thearing refer to the coureporter’s original,
unedited version. Any final version may contdigltly different page and/or line numbers.
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(Court). The Plaintiffs replied that such amrangement was accepka, and that if the
Defendants did not re-open J. Garcia’s casePtamtiffs would wanta full Motion hearing the
following week. _See First Tr. at 21:12-25 (Vrapihe Plaintiffs and the Court agreed that the
Court would issue an order giving the Defendanmttil noon the following day to give notice as
to whether they would re-open J. Garcia’'s R-decaSee First Tr. at 2812 (Court, Vrapi). The
Court issued such an order. See Interim OaePlaintiffs’ Motion for Temporary Restraining
Order and/or Preliminary Injunctive Religit 1, fled November 21, 2017 (Doc. 7). The
Defendants gave notice that theguld not re-open J. Garica’s Rease._See Notice of Denial
of Request to Reopen Plaintiffs’ R-1 Petitiorilafiled November 21, 2017 (Doc. 8). The Court
thus set a motion hearing for December 1, 2017.

4. The Response.

9. Between the two hearings, the Defenddiisl their response See Response at
1. The Defendants first contend thithe Plaintiffs’ request for inpctive relief is moot. _See
Response at 8. Specifically, the Defendanguarthat Garcia’s most recent R-1 petition
requested only an extension of his legaltist untii November 27, 2017, and that date has
passed. See Response at 8. The Defendants thus conclude ¢hiatribdive case regarding the
R-1 petition._See Response at 8.

10. The Defendants next argue that the “piff; seek relief that the Court may not
award under the APA.” Response at 8. The Defetsdassert that the APA allows a court to

compel agency action only “to germ a ministerial omon-discretionary a¢” or “to take
action upon a matter without directing how it lslzt.” Response at 8 (quoting Norton v. S.

Utah Wilderness All., 542 U.S. 55, 64 (2004)Jhe Defendants accordingly conclude that the
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Plaintiffs’ request for injunctive relief “contvanes the APA’s statutory grant of limited powers
of review to federal cots.” Response at 10.

11. Additionally, the Defendants assert th&he Plaintiffs cannot satisfy the
Heightened Standard for a Preliminary Injunction.” Response at 10. arpeg that, “because
the Plaintiffs request a disfavored preliminary injunction, this Court must closely examine their
claims to ensure that they have clearly andgquivcally shown that a preliminary injunction is
indeed necessary.” Response at 12.

12.  Finally, the Defendants positahthe Plaintiffs cannot meet any of the preliminary
injunction requirements. Response at 12. Fih&ly contend that the Plaintiffs will suffer no
immediate irreparable harm absent injunctive feliecause “the only future harm alleged is
that, if Mr. Garcia and his family remain inetltountry without legal status for 180 days, they
will be barred from reentering the countryr f8 years.” Response at 13 (citing 8 U.S.C.
8§ 1182(a)(9)(B)(i)(1)). ®cond, the Defendants contend that flaintiffs “lack a substantial
likelihood of prevailing on the merits, as [the Ptdfa’] request for R-1 relief is moot, [and] this
Court cannot compel a particular agencyicact Response at 13. Third, the Defendants
contend that “the Plaintiffshave not shown that their mottial injury outweighs the

government’s.” Response at 16 (citing kapvy. United States INS, 758 F.2d 1390, 1392 (10th

Cir. 1985)(stating that there fa significant public interest imthe enforcement of immigration
policies™)). Finally, the Defendants assert thae“public interest in the uniform enforcement of
immigration policies also outweighs Plaintiffelsserted public interest in saving taxpayers
attorney’s fees.” Responsel®. The Defendants therefore clutge that the Gurt should deny

the Motion. _See Response at 16.
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5. The Second Hearing.

13.  The Court held the second hearing on December 1, 2017. See Draft Transcript of
Motion Proceeding (taken December 1, 2017)(“Second Tr.The Plaintiffs began by calling
Ty Bixby, a UDV member, to testify. See Secondakr2:8-9 (Vrapi). The Defendants objected
to any witnesses testifying, arguing that review of this case should be limited to the
administrative record under the APA, 5 U.S8706. _See Second Tr. at 2:12-15 (Chen). The
Court decided that it would hear the eviderug, in issuing its desion and opinion, it would
review the APA’s applicability.See Second Tr. at 5:20-25 (CourBixby then testified that he
held both religious and administrative pamits within UDV. See Second Tr. at 9:16-21
(Bixby). Bixby explained that UDV does not llm¥e in compensating its clergy, and that
“everything we do for the center is all onlgn a] volunteer basis.”Second Tr. at 19:8-9
(Bixby). Bixby continued that much of UDV’s liturgy is transmitted orally, see Second Tr. at
26:15-16 (Bixby), and that J. Garcia is a key religi figure in teaching thisral tradition. _See
Second Tr. at 29:15-18 (Bixby)Bixby added that J. Garcia the “most experienced” UDV
member in the United States, Second Tr. at 8igby), and that J. Garcia “has this knowledge
of these teachings that we'reqairing but still need téearn from him,” Second Tr at 33:18-20
(Bixby). Bixby continued that the only other peoplko are J. Garcia’s equivalent live in Brazil
“and most of them have jobs that require th@iesence in Brazil in order to [sustain] their
families because like | said we don't pay oupople so everyone has to work.” Second Tr. at
34:14-17 (Bixby). According to Bby, if J. Garcia had to leaveeltuUnited States it would break

the chain of UDV'’s oral tradition. See&nd Tr. at 35:1-4 (Vrapi, Bixby).

®The Court’s citations to the transcript of thearing refer to the coureporter’s original,
unedited version. Any final version may contdigltly different page ad/or line numbers.
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14. The Plaintiffs then called Garizombardo, another UDV member, over the
Defendants’ objections, to the stand. Second Tr. 39:3-13 (Vrapi, Chen). Lombardo
explained that he has both administrativel aeligious positions in UDV._ See Second Tr. at
39:22-25 (Lombardo). He testified that “alltbie religious positions [in UDV] are fulfilled on a
volunteer basis.” Second Tt 48:20-21 (Lombardo).

15. The Court asked the Plaintiffs about pagable harm._See Second Tr. at 58:5-6
(Court). The Plaintis responded that

Mr. Garcia is out of [status;] heould be literally placed in deportation

proceedings at any moment. The second thing is even though he technically can

remain here without further penalties umpril of 2018, the fact is that he can’t

travel outside the United States. ¢#n't fulfill his religious duties.

Second Tr. at 58:9-15 (Vrapi). Acrding to the Plaintiffs, “ithe 1-360 petitbn continues to
remain un-adjudicated by January 6 of 2018, Mr. (adoses his option tadjust [status in] the
United States.” Second Tat 60:8-10 (Vrapi).

16. The Defendants began their argumenee Second Tr. at 77:19 (Genova). The
Defendants first contended that the R-1 claim a®tnbecause the Plaintiffs requested R-1 status
until only November 27, 2017. See Second Tr7&i7-20 (Genova). Second, the Defendants
asserted that the pending I-36Qif@n is not a reason to granfumctive relief, because an 1-360
petition is “one step removed” from J. Garcexeiving legal statusSecond Tr. at 80:10-13
(Genova). The Defendants therdad that “any claims that plaintiffs are making regarding harm
because of removal proceedings . . . [are] unripe until such proceedings are actually initiated.”
Second Tr. at 83:9-12 (Genovalregarding injunctive relief, thBefendants argued that “the
Ninth Circuit has recogmed that the Government does hates compelling interest in
preventing fraud in the immigratisystem . . . [and] there is agsificant public iterest in the

enforcement of immigration law.” Second &t 84:19-25 (Genova). The Defendants added

-14 -



that, “if granted, the 1-360 would only permit hitm apply for a green card, and that is what
would grant him status.” €eond Tr. at 97:3-5 (Chen).

6. The Reply.

17.  After the second hearing, the Plaintifitedl a reply. _See Rintiffs’ Reply to
Defendants’ Response in Opposition to PlésitiMotion for Temporary Restraining Order
and/or Preliminary Injunctive Relief, filed Deceerb/, 2017 (Doc. 14)(“Reply”). In the Reply,
the Plaintiffs argue that the “Defendants igndhe fact that RFRA provides a separate and

distinct cause of action frothe APA.” Reply at 1 (citing Nwhern Arapaho Tribe v. Ashe, 925

F. Supp. 2d 1206, 1211 (D. WyB012)(Johnson, J.)). According to the Plaintiffs, “the APA is
not a part of this analysis even if the demisbeing challenged was a final administrative action
because Congress established a separate cause of action under RRB#ly at 2. The
Plaintiffs contend that the

Defendants have argued thla¢ Court can only order anewy to act, but not to

dictate what action the agency should tak¢hile that may be true in a pure APA

review case, the government’s argument yomess to negate the authority granted

to this court by Congress in cases whereftibe exercise of religion is implicated

It is proper for # Court to order USCIS tgrant the petitions and not

merely toact on the petitions.
Reply at 3 n.3 (emphasis in original).

18. Next, the Plaintiffs argue that they meet injunctive relief's requirements. See
Reply at 3. First, thegontend that “a plaintiféatisfies the irreparablearm analysis by alleging
a violation of RFRA.” Reply at 3The Plaintiffs then briefly argudat the balancing of injuries
and public interest requirements favor themfolee delving into thesubstantial likelihood of
success on the merits requirement. See Reply6at ©n that point, the Rintiffs contend that

the Defendants are “imposing on the churchitigossible choice of giving up what it believes

in or giving up who leads it.” Reply at 8. Accord to the Plaintiffs, “the government has made
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no attempts at showing it has a compelling inteceghat it is employing the least restrictive
means in protecting that interest.” Reply at Bhe Plaintiffs conclude by arguing that “the
government’s argument that the court’s authantyhis matter is limited under the APA flies in
the face of RFRA, which the defendants esskiyae trying to ignore.” Reply at 11.
ANALYSIS

The Court will outline the generally applicable law. Specifically, the Court will set forth
the applicable law regarding TROs, preliminary injunctions, the APA’s judicial-review
provisions, RFRA, andnmigration law.

LAW REGARDING REQUESTS FOR A TEMPORARY RESTRAINING ORDER

19. The requirements for the issuance of &OT&e essentially the same as those for

the issuance of a preliminaryjumction. See Herrera. Santa Fe Pub. Sch., 792 F. Supp. 2d

1174, 1181 (D.N.M. 2011)(Browning, J.); 13 Mo@d ederal Practice T 65.36(1), at 65-83 (3d

ed. 2004). The primary difference between a TRO and a preliminary injunction is that a TRO
may issue without notice to the opposing party #ad a TRO is of limited duration. See Fed.
R. Civ. P. 65(b). In both cases, however, injurectiglief is an “extraordinary remedy,” and the
movant must demonstrate a “cleand unequivocal rightto have a request granted. Leviton

Mfg. Co., Inc. v. Nicor, Inc., No. M 04-0424, 2007 WL 505796, at *3 (D.N.M. January 8,

2007)(Browning, J.)(citing Greater Yellowsto@ealition v. Flowers, 321 F.3d 1250, 1256 (10th

Cir. 2003)). _See Herrera v.18a Fe Pub. Sch., 792 F. Supp. 2dE1. The Supreme Court of

the United States and the United States CouApgeals for the Tenth Circuit have explained
that “[t]he purpose of a prelimamy injunction is merely to presar the relative positions of the

parties until a trial on #ganmerits can be held.” Univ. giexas v. Camenisch, 451 U.S. 390, 395

(1981). _See Keirnan v. Utalfransit Auth., 339 F.3d 1217, 12200¢h Cir.2003)(“In issuing a
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preliminary injunction, a court is primarilattempting to preservéhe power to render a

meaningful decision on the merits.”)(quotigi-State Generation & Transmission Ass’n V.

Shoshone River Power, Inc., 805 F.2d 351, 355 (10th Cir. 1986)).

20. To establish its right to preliminarylref under rule 65(b), a moving party must
demonstrate that “immediate and irreparable njloss, or damage witesult” unless the order
is issued. Fed. R. Civ. P. 65(bA moving party must “establish that he is likely to succeed on
the merits, that he is likely to #er irreparable harm in the absence of preliminary relief, that the

balance of equities tips in his favor, and thairganction is in the public interest.” Winter v.

Nat. Res. Def. Council, Inc., 555 U.S. 7,(2008)(citing_Munaf v. Geren, 553 U.S. 674, 689-90

(2008)); Amoco Prod. Co. v. Gambell, 480SU.531, 542 (1987); Weinberger v. Romero-

Barcelo, 456 U.S. 305, 311-12 (1982)).
21. In other words, in determining wheth&w grant injunctive relief, the Court
considers the follomg four factors:

(i) whether the moving party will sufferreparable injury umss the injunction
issues; (ii) whether there is a substnlikelihood that the moving party will
eventually prevail on the mis; (iii) whether the threatened injury to the moving
party outweighs whatever damage the proposed injunction may cause the
opposing party; and (iv) whether the injtioq, if issued, would not be adverse to

the public interest.

Herrera v. Santa Fe Pub. Sch., 792 F. Supp. 2d&t (citing_Resolution Trust Corp. v. Cruce,

972 F.2d 1195, 1198 (10th Cir. 1992); Fed. Lands L&gmsortium ex rel. Robart Estate v.

United States, 195 F.3d 1190, 1194 (10th Cir. 1999)).

LAW REGARDING PRELIMINARY INJUNCTIONS

22. “It is well settled that a preliminarinjunction is an extraordinary remedy, and

that it should not be issuednless the movant's right to refiis clear and unequivocal.”
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Kikumura v. Hurley, 242 F.3d 950, 955 (10th (A001)(internal quotation marks omitted). To

show that the extreme remedy of a preliminemynction should issu€ja] party seeking an
injunction from a federal court must invariablyoghthat it does not have an adequate remedy at

law.” N. Cal. Power Agency v. Grace GeothatrGorp., 469 U.S. 13) 1306 (1984). Before a

district court may issue a prelinary injunction pursuant to rugb, the movant must make four
showings: (i) that the movant is likely to “suffer irreparable injury uitle injunction issues”;

(i) that “the threatened injury” to the movant if the court does not issue the preliminary
injunction “outweighs whatever damage thegmsed injunction may cause the opposing party”;
(ii) that “the injunction, if ssued, would not be adverse to fhelic interest”; and (iv) that

“there is a substantial likelihood [of success]tba merits.” _Resolution Trust Corp. v. Cruce,

972 F.2d 1195, 1198 (10th Cir. 1992). See Wintétatural Res. Def. Council, Inc., 555 U.S. 7,

19 (2008)(“A plaintiff seeking a plieninary injunction must establighat he is lilely to succeed
on the merits, that he is likely to suffer irrepaeabérm in the absence of preliminary relief, that
the balance of equities tips in his favor, and #rainjunction is in the public interest.” (citing

Munaf v. Geren, 553 U.S. 674, 688-89 (2008)).

23. “[T]he limited purpose of a preliminarinjunction ‘is merely to preserve the

relative positions of the parties until a trial on theriteecan be held . . . .””_Schrier v. Univ. of

Colo., 427 F.3d 1253, 1258 (10th Cir. 2005)(quotingvUaf Tex. v. Camenisch, 451 U.S. 390,

395 (1981)). In that vein, the Tenth Circhias identified the following three specifically
disfavored preliminary injunctits: (i) “preliminary injunctionsthat alter the status quo”;
(i) “mandatory preliminary injunctions,” meaningjunctions that compelather than prohibit,
activity on the part of the enjoined party; afiil) “preliminary injunctions that afford the

movant all the relief that it could recover at the conclusion of a full trial on the merits.” Schrier
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v. Univ. of Colo., 427 F.3d at 125&ternal quotation marks omitted). Accord Westar Energy,

Inc. v. Lake, 552 F.3d 1215, 1224 (10th Cir. 2009)Olfentro Espirita Beneficiente Uniao Do

Vegetal v. Ashcroft, 389 F.3d 973, 975-76 (10th Cir. 2@ panc), the Tent@ircuit held that

courts in this Circuit must recognizeatrany preliminary injunction fitting within
one of the disfavored categories must beambosely scrutinized to assure that the
exigencies of the case support the grantihg remedy that is extraordinary even
in the normal course. Furthermore, becaadastorically disfavored preliminary
injunction operates outside of the nornparameters for interim relief, movants
seeking such an injunction are not entitled to rely on this Circuit's modified-
likelihood-of-success-on-the-merits stardlalnstead, a party seeking such an
injunction must make a strong showibgth with regard to the likelihood of
success on the merits and with regard &lthlance of harms, and may not rely on
our modified likelihood-of-successa-the-merits standard.

24.  "[lln an action for money damages, thestict court does ndtave the power to

issue a preliminary injunction . . ..” Unitettates ex rel. Rahman Oncology Assocs., 198

F.3d 489, 495-96 (4th Cir. 1999)(citing Grupo M=o de Desarrollo, S.A. v. Alliance Bond

Fund, Inc., 527 U.S. 308, 324-25 (1999)). See &€lorp. v. Coniston Partners, 811 F.2d 414,

418-20 (8th Cir. 1987)(finding that a preliminary injunction sdowbt issue where a remedy of
money damages was available). Federal ccwate the inherent egable power to issue a
preliminary injunction only when it is necessary to protect a movant’s entitlement to a final

equitable remedy._ See, e.qg., De Beers GlorMines v. United Stass, 325 U.S. 212, 219-23

(1945); Reebok Int'l, Ltd. v. Marnatech Entdnc., 970 F.2d 552, 559-60 (9th Cir. 1992).

LAW REGARDING THE APA'S JUDI CIAL REVIEW PROVISIONS

25.  Generally, the Court reviews agency acfi under the APA, 5 U.S.C. 88 701-706.
The APA describes the exclusive mechanism --aménother statute provides an alternative or
supplemental mechanism -- by which the federatidistourts may review the actions of federal

administrative agencies. See Webster v. DI#§ U.S. at 607 (Scalia, J., dissenting). “The

[APA] makes final agency action for which therens other adequate remedy in a court subject
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to judicial review.” _Utahns for Better Trap. v. United States Dep’t of Transp, 305 F.3d 1152,

1164 (10th Cir. 2002). “Becauseither [the National Environmeal Policy Act, 42 U.S.C. §
4332(2)(C)] nor [the National Forest Managemdéct, 16 U.S.C. § 1604(a), (e), (9)(3)(B)]
provide a private right of actiompurts review final agency acti under the APA.”_Utah Envtl.

Cong. v. Bosworth, 443 F.3d 732, 740 (10th Cir. 2006).

26. The APA states that “[a]gency action madgiewable by statute and final agency

action for which there is no other adequate remedy in a courtibjecsto judicial review.” 5

U.S.C. § 704 (emphasis added). The UnitedeSt&ourt of Appeals for the Ninth Circuit has
held that, under “5 U.S.C. § 704, federal colatk jurisdiction over AR challenges whenever

Congress has provided another ‘adequate remedy.” Brem-Air Disposal v. Cohen, 156 F.3d

1002, 1004 (9th Cir. 1998)(O’Scannlaih). In that case, the Nintbircuit held that, “as far as
we can tell, every court that has addressed tkestogun has agreed: ‘[l]f a plaintiff can bring suit
against the responsible federal agencies undeitifgn-suit provision]this action precludes an

additional suit under the APA.’Brem-Air Disposal v. Cohg 156 F.3d at 1005 (alterations in

original)(quoting_Environmental Defenseurid v. Tidwell, 837 F. Supp. 1344, 1356 (E.D.N.C.

1992)(Dupree, J.)). The Ninth Cint concluded that, “because the [Resource Conservation and
Recovery Act, 42 U.S.C. 8 6972(a)] citizen-quibvision constitutes an ‘adequate remedy,” we

lack jurisdiction . . . under the APA.”_Bm-Air Disposal v. Cohen, 156 F.3d at 1005.

1. The APA Does Not Impart Subject-Matter Jurisdiction, but It Waives
Sovereign Immunity.

27. The APA does not, through § 70ereate an independent basis of subject-matter

jurisdiction. See Eagle-Pieh Indus., Inc. v. United States, 901 F.2d 1530, 1531 (10th Cir.

5 U.S.C. § 702 statés relevant part:
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1990). It allows for judicial review of final agey action only if theras also an independent

basis for subject-matter jurisdiction. See ColopDef Soc. Servs. v. Dep’t of Health & Human

Servs., 558 F. Supp. 337, 339 (D. Colo. 1983)(Matsgh Nbtably, before a court may review a
party’s grievance, the party must demonstrag #ftatutes do not preclugiedicial review and

that the law does not commit thetion to agency discretion. See Heckler v. Chaney, 470 U.S.

821, 828 (1985). Section 702 waives sovereignumig, and makes clear that suits under the
APA are for equitable relief only and nior damages. See 5 U.S.C. § 702.
28. Through 5U.S.C. §702, Congress provides “a general waiver of the

government’s sovereign immunity from injunctivelief.” United States v. Murdock Mach. &

Eng’g Co. of Utah, 81 F.3d 922, 930 n.8 (10th Cir. 199@)his waiver is not limited to suits

under the Administrative Procedure Act.” Simnv. U.S. Bureau of Prisons, 413 F.3d 1225,

1233 (10th Cir. 2005).

Whether plaintiffs’ claims arise underetAPA or common lavis also immaterial

with respect to the sovereign immunignalysis. Under 5 U.S.C. § 702, the
United States waives sovereign immunity as to actions in a court of the United
States seeking relief other than money dgesaand stating a claim that an agency
or an officer or employee thereof actedfaited to act in an official capacity or
under color of legal authority.

Gilmore v. Weatherford, 694 F.3d 1160, 1166 (1Dth Cir. 2012)(interal citations and

guotation marks omitted). See Trudeau v. Hedde Comm’n, 456 F.3dt 186 (holding that

“the APA’s waiver of sovereign immunity apgé to any suit whether under the APA or not”);

A person suffering legal wrong because oéragy action, or adversely affected or
aggrieved by agency action within the meanof a relevant statute, is entitled to
judicial review thereof. An action in a cawf the United States seeking relief other

than money damages and stating a claim a@naagency or an officer or employee
thereof acted or failed to act in an offitcapacity or under color of legal authority

shall not be dismissed nor relief thereindemied on the ground that it is against the
United States or that the United Stateansindispensable party. The United States
may be named as a defendant in any such action, and a judgment or decree may be
entered against the United States.
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Chamber of Commerce v. Reich, 74 F.3d 1322, 1328.(0ir. 1996)(holding the same); Dine

Citizens Against Ruining ouenvironment v. Jewell, No. CIV 15-0209, 2015 WL 4997207, at

*26 (D.N.M. 2015)(Browning, J.) aff'd 839 F.3d 1276, 1285 (10th Cir. 2016).

2. District Courts Must Treat Cases Arisng From Agency Actions as Appeals.

29.  Pursuant to Olenhouse v. Commodity Cré&tbitp., “[r]leviews ofagency action in

the district courts [under the AP must be processed as appealln such circumstances the
district court should govern itsdbly referring to the Federal Rsl®f Appellate Procedure.” 42

F.3d 1560, 1580 (10th Cir. 1994). See Wyominty)5. Dep't of Interior, 587 F.3d 1245, 1251

n.2 (10th Cir. 2009)(quoting Olenhouse v. Commoditedit Corp., 42 F.3d at 1580). District

courts may not entertain motions for summargigment or any other predural devices that
shift the appellant’s substantialirden -- arbitrarygr-capricious review for questions of fact and
Chevroff deference for questions sfatutory interpretation -- omtthe agency._ See Olenhouse

V. Commodity Credit Corp., 42 F.3d at 1579-80. The Tenth Circuit has admonished district

courts not to treat suits arising out of agemcyions as “separate and independent actions,”
stating:

The use of motions for summary judgmentso-called motions to affirm permits
the issues on appeal to be defined ey dppellee and invites (even requires) the
reviewing court to rely on ésdence outside the admimiative record. Each of
these impermissible devices works to theadvantage of theppellant. We have
expressly disapproved of the use of thisgadure in administrative appeals in the
past, and explicitly prohibit it now.

A district court is not exclusively a tfiaourt. In addition to its nisi prius
functions, it must sometimes act as apellate court. Reviews of agency action
in the district courts must be processedappeals. In such circumstances the
district court should goveritself by referring to the Federal Rules of Appellate
Procedure. Motions to affirmnd motions for summary judgment are
conceptually incompatible with the yenature and purpose of an appeal.

8Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).
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Olenhouse v. Commodity Cred@orp., 42 F.3d at 1579-80 (footnotes omitted). See Dine

Citizens Against Ruining ouenvironment v. Jewell, No. CIV 15-0209, 2015 WL 4997207, at

*26 (D.N.M. 2015)(Browning, J.).

3. The Standard of Review for Factual Issues |Is Arbitrary-or-Capricious
Review -- Also Known as “Substantial Evidence” Review.

30. Under the APA, a reviewing court must adcap agency’s factual determinations
in informal proceedings unless they are “arbitraosj[ capricious,” and, in appeals from formal
proceedings, unless they are “unsupported by substantial evidence.” 5 U.S.C. § 706(2)(A), (E).
Although these standards appear défe, the modern view is th#tey are the same, and that a
decision is arbitrary and capriciotisubstantial evidencdoes not support it. See Ass’n of Data

Processing Serv. Orgs., Ine. Bd. of Govs. of the Fed. Reserve Sys., 745 F.2d 677, 683-84

(D.C. Cir. 1984). In reviewin@ decision under the arbitrary-capricious standard, the court
reviews the entire administrative record -- oleaist those portions of the record that the parties
provided -- but it may not consider materials owdsadl the administrative record. See 5 U.S.C.
§ 706.
In cases where Congress has providedudicjal review without setting forth the
standards to be usexnt procedures to be followed conducting that review, the
Supreme Court has advised such reviealldbe confined to the administrative

record and, in most cases, no de novo proceedings may be had . . ..

Franklin Sav. Ass’'n v. Dir., Office of ThrifBupervision, 934 F.2d 1127, 1137 (10th Cir. 1991).

See Fed. R. App. P. 16 (“The record on reviewenforcement of an agency order consists
of . . . the order involved; . . . any findingsreport on which it is based; and . . . the pleadings,

evidence, and other parts of the proceedings before the agency.” (emphasis added)). The court

should not pass judgment on the wisdom or mefithe agency’s decision. See Colo. Envitl.

Coal. v. Dombeck, 185 F.3d 1162, 1172 (10th Qif99)(stating thatNEPA prohibits
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uninformed actions, but not unwisactions). To fi@ill its function unde the arbitrary-or-
capricious standard of review, howeverreviewing court shouldengage in a “thorough,

probing, in-depth review” of the administrativecord. "Wyoming v. United States, 279 F.3d

1214, 1238 (10th Cir. 2002)(citation omitted). ThenfheCircuit explained the relevant standard
of review as follows:

In determining whether the agenagted in an arbitrary and capricious
manner, we must ensure that the ageatenision was based on a consideration of
the relevant factors and examine whethererhas been a clear error of judgment.
We consider an agency deoisiarbitrary andapricious if

the agency . . . relied on facsawhich Congress had not intended it
to consider, entirely failed to cadsr an important aspect of the
problem, offered an explanation for its decision that runs counter
to the evidence before the agency, or is so implausible that it could
not be ascribed to a difference wiew or the product of agency
expertise.

Colo. Envtl. Coal. v. Dombeck, 185 F.3d at 1167 (omission in original)(citations omitted)

(quoting_Motor Vehicle Mfrs. Ass’n v. State ffa Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983))

(internal quotation marks omitted). The standardesfew requires the distt court “to engage
in a substantive review of the record to detemnifrthe agency considered relevant factors and

articulated a reasoned basis for its conclusioi@génhouse v. Commodity Credit Corp., 42 F.3d

at 1580. While the court may not think up a reasoned basis for the agency’s action that the
agency did not give, the coutiauld “uphold a decision of less than ideal clarity if the agency’s

path may reasonably be discerned.” Bowmasn3p., Inc. v. Arkansas-Best Freight Sys., Inc.,

419 U.S. 281, 286 (1974)(citations omitted). The agenust articulate the same rationale for
its findings and conclusions on agg upon which it relied in its farnal proceedings, i.e., the
reviewing court is not free -- as it is in sormather situations -- toc@ept or to create new

justifications for the agency’action if the agency did not relypon those justif&tions in its
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internal proceedings. See SEC v. Chenery C848,U.S. 80 (1943); See Dine Citizens Against

Ruining our Environment v. Jewell, N&IV 15-0209, 2015 WL 49207, at *27 (D.N.M.

2015)(Browning, J.).

RELEVANT LAW REGARDING IMMI GRATION AND RELIGOUS WORKERS

31. The statutory authority undgmg R-1 status for nonimmignt religious workers,
provides as follows:

(R) an alien, and the spouse and children of the alien if accompanying or following
to join the alien, who --

(i) for the 2 years immediately predegl the time of application for
admission, has been a member oélgious denomination having a bona
fide nonprofit, religious organitian in the United States; and

(i) seeks to enter the United States for a period not to exceed 5 years to
perform the work described in subclaud), (II), or (Ill) of paragraph

(27)(C)(i).
8 U.S.C. § 1101(a)(15)(R)(i)-(ii).

32. Subclause (I) of 8 U.S.C. § 1101(a)(27)({ states thathe person “seeks to
enter the United States -- solely for the purposeanfying on the vocation of a minister of that
religious denomination.” Essentially, for purposdsthis case, the statute provides that, to
receive R-1 status, a person must have lzeenember of an American bona fide nonprofit
religious organization for two yearand then seek to enter the United States for up to five years
to be a minister of the relevareligious organizabn. See 8 U.S.C. § 1101(a)(15)(R)(i)-(ii);
27)(C))D).

33.  The regulations implementing this st&uhowever, add additional requirements
to receive R-1 status. See 8 C.F.R. § 214.2(r)§"paragraph governs ctafication of an alien
as a nonimmigrant religious worker (R-1)"). Undee relevant regulations, “the petitioner must

submit verifiable evidence explaining how theifg@ner will compensate the alien or how the
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alien will be self-supporting.” 8 C.F.R. § 21#)211). To use the self-supporting option, “the
petitioner must submit documentation establishirag the position the alien will hold is part of

an established program for temporary, uncompensated missionary work, which is part of a
broader international program afissionary work sponsored by the denomination.” 8 C.F.R.

8§ 214.2(r)(11)(ii)(A). In shortto receive R-1 status, eithéne religious organization must
compensate the religious worker or the religious worker must be part of an established
missionary program.

34. Under the regulations, however, an bBthed missionary program requires,
however, that at least one religious workercbenpensated. A requirement of an established
program states that “foreign workers, whetbempensated or uncompaied, have previously
participated in R-1 status.’8 C.F.R. § 214.2(r)(11)(ii)(B)(1). The first applicant in a given
religious organization therefercannot apply for R-1 statuga an established missionary
program, because no one has “previouslyrtippated in R-1 status.” 8 C.F.R.

§ 214.2(r)(11)(i))(B)(1). In other words, under the regulations, withfifs¢ applicant, the
established missionary programniet yet established.The first applicant in a given religious
organization to apply for R-1 status therefore nus&t the other method of receiving R-1 status -
- being compensated. Under the regulationsjigioas organization therefore cannot have an
established missionary program if it does not censate any of its religious workers. There
will be no first applicant to apply for R-1 status as a compensated worker.

35.  While the religious worker may receiR-1 status, thepwuse and unmarried
children under age 21 of the R-1 holder may rex&v2 status._ See 8FCR. § 214.2(r)(4)(ii).
“R-2 status is granted for the same period of tamd subject to the same limits as the principal,

regardless of the time such speuwsnd children may have spentthe United States in R-2
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status.” 8 C.F.R. 8§ 214.2(r)(4)(ii)(A). “The prary purpose of the spouse or children coming to
the United States must be to join or @opany the principal R-1 alien.” 8 C.F.R.
§ 214.2(r)(4)(i))(C). In othewords, an R-2 holder’s status is ttedhat of the R-1 holder’s.

36. Separate from the R statuses, a persoy atso petition to be classified as a
special immigrant religious worker. See 8 ®F§8 204.5(m). This request is called an 1-360
petition. See 8 C.F.R. 8 204.5(a). To be cla=msifis a special immigrant religious worker, one
must “[b]Je coming to the United &es to work in a full time (erage of at least 35 hours per
week) compensated position.” 8 C.F.R. § 204.5(m)(2)(emphasis added).

37. Congress has created penaltier aliens who are unlawiy present in the United
States._See 8 U.S.C. § 1182(a)(9jiB Relevant herean alien who “wasinlawfully present in
the United States for a period of more tHE80 days but less thah year” and“voluntarily
departed the United States,” and “again seeks admissthin 3 years of the date of such alien’s
departure or removal . . . is inadmissible.” 8 C.8 1182(a)(9)(B)(i)(1). In short, if an alien
unlawfully present in the United States for md¢inean 180 days leaves the country, he or she
cannot return for three yearSee 8 U.S.C. § 1182(a)(9)(B)(i)().

LAW REGARDING RFRA

38. Under RFRA, “Government shall not subgtally burden a person’s exercise of
religion even if the burden ressilfrom a rule of general applidghty,” except that “Government
may substantially burden a person’s exercise lafioa only if it demonstrates that application
of the burden to the person (1)insfurtherance of a compelling state interest; and (2) is the least
restrictive means of furtheringahcompelling governmental imtst.” 42 U.S.C. § 2000bb-1(a)-

(b). “Government” is definedh part as “a branch, departnie agency, instrumentality, and
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official (or other person actingnder color of law) othe United States.” 42 U.S.C. 8§ 2000bb-
2(1)(emphasis added).

39.  Further, “a persdfl whose religious exercise has been burdened in violation of
this section may assert that violation as antlar defense in a judicial proceeding and obtain
appropriate relief against a governmefit.42 U.S.C. § 2000bb-1(c}: Congress therefore has
expressly legislated that plaifé may sue federal agencies under RFRA. Finally, RFRA applies
“to all Federal law, and the implementation oatthaw, whether statutory or otherwise, and
whether adopted before or aftéovember 16, 1993.” 42 U.S.& 2000bb-3(a).

40. The Supreme Court has explained that @npiff carries the initial burden of
showing a prima facie RFRA case, namely thatUnited States’ action “would (1) substantially

burden (2) a sincere (3) religioagercise.” _Gonzales v. O CentEgpirita Beneficente Uniao do

Vegetal, 546 U.S. 418, 428 (2006)(Roberts, C.Afdter a plaintiff maks such a showing, the

burden shifts to the United States to show thpplication of the burden to the person (1) is in

*The Supreme Court has noted that RFRA fitdeks not define the word “person,” and
has held that the word “person” as used RFRA includes “corporations, companies,
associations, firms, partnershiggcieties, and joint stock compes, as well as individuals.”
Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2768 (2014). The Supreme Court noted
in Burwell v. Hobby Stores, Inc. that it had tertained RFRA and freexercise claims brought
by nonprofit corporations.” 134 S. Ct. at 2768.

YAlthough RFRA uses the term “government,” the Supreme Court has held that RFRA
applies only to the federal government and ndheostates. City of Bone v. Flores, 521 U.S.
507, 536 (1997).

“The Court also notes that, although thetige says a “person” may sue under RFRA,
the parties have not discussed whether “persaciides non-citizens gerally or non-citizens
living outside of the United StatesThe Court has not been alitefind any case or legislative
history that discusses this topi The Court concludes th&persons” in the United States
immigration system have RFRA rights. Tdate, the Defendants haveot disputed that
proposition. If a “person” is rian or involved in the immigtgon system, RFRA would not give
that “person” any rights agast these Defendants.
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furtherance of a compelling statdarest; and (2) is the least restrictive means of furthering that

compelling governmental interest.” 42 U.S&2000bb-1(a)-(b)._ SeBonzales v. O Centro

Espirita Beneficente Uniao do Vegetal, 546 Ua§428-29. The Supreme Court has clarified

that “the burdens at the prelinairy injunction stage track the burdeatstrial.” See Gonzales v.

O Centro Espirita Beneficente Unido Vegetal, 546 U.S. at 429.

41. At least one court has held that “RFRAd the APA provide two distinct causes
of action with different standards of review, @hdrefore this Court rejects the argument that the

record rule applies to Plaintiffs’ RFRA claimsNorth Arapaho Tribe v. Ashe, 925 F. Supp. 2d

at 1211. The APA states that “[a]Jgency actioade reviewable by statute and final agency

action for which there is no other adequate remedy in a courtibjecsto judicial review.” 5

U.S.C. § 704 (emphasis added). RFRA statesvever, that “[a]person whose religious
exercise has been burdened in violation of faistion may assert that violation as a claim or
defense in a judicial proceeding and obtain appatgrelief against aayernment.” 42 U.S.C.

§ 2000bb-1(c). One court held thhis provision “provides aadequate alternative remedy to

review under the APA.” South Fork Band Coillf Western Shoshone of Nevada v. United

States Dep't of the Interior, No. 3:4Bv-00616, 2009 WL 73257, at *1 (D. Nev. 2009)(Hicks,

J).

42. In Hobby Lobby Stores, Inc. v. Sebelid23 F.3d 1114, 1125 (10th Cir. 2013)(en

banc)(Tymkovich, J.), aff'd Burwell v. Hobhyobby Stores, Inc., 134 S. Ct. 2751, 2785 (2014),

the plaintiffs sued both under RFRA and under AfPA, but moved for a preliminary injunction
based only on their RFRA and constitutional claimvkich the district court denied. Hobby

Lobby Stores, Inc. v. Sebelius, 7E33d at 1125. In reversing the district court, the en banc

Tenth Circuit did not mention the APA, presainly because the pldifis had moved for a
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preliminary injunction only under RFRA and theonstitutional claims, nainder the APA._See

Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3dH5. Instead, the TenCircuit applied the

traditional preliminary injunction test. Seldobby Lobby Stores, Inc. v. Sebelius, 723 F.3d at

1128-47.
43. Other courts have also suggested tthed APA and RFRA are distinct. In

Catholic Benefits Ass’'n LCA v. Burell, 81 F. Supp. 3d 1269, 1270-71 (W.D.O.K.

2014)(Russell, J.), the plaintifimoved for a preliminary innction challenging a provision of

the Patient Protection and Affordable Caret,A4&2 U.S.C. § 300gg-13(a)(4), and regulations

associated with it._See Catholic Benefitss'n LCA v. Burwell, 81 F. Supp. 3d at 1270-71. In
that case, the plaintiffs made claims bothder the APA and under RFRA. See Catholic

Benefits Ass’n LCA v. Burwell, 81 F. Supp. & 1271. In granting a preliminary injunction,

the court ruled that, “because the Court hmsél that Plaintiffs have shown a likelihood of
success on the merits under RFRA, the Coudlimes to address their claims under the

Establishment Clause and the APA.” Catholie&és Ass'n LCA v. Burwell, 81 F. Supp. 3d at

1276. See Diocese of Cheyenne v. SebelRd F. Supp. 3d 18, 1218 n.3 (D. Wyo.

2014)(Skavdahl, J.)(“Plaintiff's complaint alsdleges causes of actiamder the Free Exercise
Clause of the First Amendment . . . the Esshiphent Clause of the First Amendment, and the
Administrative Procedures Act. However, Ptdfa limit their request for preliminary injunction
to their RFRA claim.”).

44. In the First Amendment context, this Court has held that a “First Amendment
retaliation claim . . . arises under the Constitution, but it is subject to the APA’s procedural

provisions.” Jarita Mesa \estock Ass’n v. U.S. Foreservice, 305 F.R.D. 256, 270-71

(D.N.M. 2015)(Browning, J.). The Court reasortedt “while a right tojudicial review of
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agency action may be created by a separate statutory or constitutional provision, once created it
becomes subject to the judiciaview provisions of the APAInless specifically excluded.”

Jarita Mesa Livestock Ass’'n v. U.S. Forestvme, 305 F.R.D. at 271 (quoting Webster v. Doe,

486 U.S. 592, 607 n* (Scalia, J., dissenting).

45.  The Court concludes that the APA’s prdaeal requirements do not apply to this
Motion, because the Motion seeks injunctiradief under RFRA, and not under the APA.
Further, the Plaintiffs have a substanti&lelihood of success on the merits of their RFRA
claim!? the Plaintiffs are likely to suffer irreparable injury absent a preliminary injunction, the
threatened injury to the Plaintiffs outweighg ihjury an injunction cold cause the Defendants,
and the injunction would not be adse to the public interest. Finally, the Plaintiffs have met a
disfavored preliminary injunctiors’ heightened requirements. dadese the Court concludes that
narrower relief is appropriate than that reqeesthe Court will grant the Motion in part and
deny it in part.

l. THE APA’'S PROCEDURAL REQUIREM ENTS DO NOT APPLY TO THIS
MOTION.

46. The Court concludes that the APA’sopedural requirenmgs, including the

record rule, do not apply to this Motidfi. As at least one othepart has held, “RFRA and the

Although the Plaintiffs allege both R¥A, see Complaint § 60, at 18, and First
Amendment claims, see Complaint § 28, at 10-1thénComplaint, the Plaiifits make clear that
they only move for injunctive relief based on thHeFRA claims._See Motion at 12 (arguing that
the Plaintiffs will likely prevail on the merits ¢heir claim because “the agency misunderstands
the application of RFRA”); Reply at 2 (“[IJm motion seeking injunctive relief under RFRA
Plaintiffs have to prove semdhings . . ..").

13The Court notes that, even if this cagere an APA case not involving RFRA, the

Motion is one for a preliminary injunction, andetiCourt does not yet have the administrative
record. In such a situat, the Court has held that
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APA provide two distinct causes attion with different standards review, andherefore this
Court rejects the argument that the record apelies to Plaintiffs’ RFRA claims.” __North

Arapaho Tribe v. Ashe, 925 F. Supp. 2d at 1211e Ténth Circuit and many other courts have

handled cases in which a plaintiff asserthb®PA and RFRA claims. See, e.qg., Hobby Lobby

Stores, Inc. v. Sebelius, 723 F.8d1125;_Catholic Benefits Ags1. CA v. Burwell, 81 F. Supp.

3d at 1270. Most notably, in Hobby Lobby &®r Inc. v. Sebelius, 723 F.3d at 1125, the

plaintiffs sued both under RFRA and under &fA, but moved for a preliminary injunction
based only on their constitutional claims and RERAich the district cort denied._See Hobby

Lobby Stores, Inc. v. Sebelius, 7E3d at 1125. In reversing the district court, the en banc

Tenth Circuit did not mention the APA, presaioly because the pldifis had moved for a
preliminary injunction only under constitutionahths and RFRA, and not under the APA. See

Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3dH5. Instead, the TenCircuit applied the

traditional preliminary injunction test. Seldobby Lobby Stores, Inc. v. Sebelius, 723 F.3d at

1128-47.

the Court’s ultimate review of this caseliMae limited to the administrative record,
but, as the Court still does not have thengistrative record and all parties attach
documents outside of it, the Court will nohit its consideration of the Motion to

the administrative record, but, rather, will wgleatever sources [are] available to it.

Dine Citizens Against Ruining Our Enviroemt v. Jewell, 2015 WL 4997207, at *2. The Tenth
Circuit affirmed the Court’'s preliminary injunction in_Dine Citizens Against Ruining Our
Environment v. Jewell and noted:

The record before us in this interloott appeal is not th final administrative
record that will be used toselve the merits of this case . ... Based on the record
and arguments before us in this appeal, dvaw, Plaintiffs have failed to persuade
us the district court abused its discretinrconcluding that tay have not shown a
substantial likelihood ofsuccess under the deferential standard of review
applicable to judicial reew of agency actions.

Dine Citizens Against Ruining Our Engimment v. Jewell, 839 F.3d at 1285.
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47.  Other courts have also suggested tthet APA and RFRA are distinct. In

Catholic Benefits Ass’n LCA v. Burwell, 81 FSupp. 3d at 1270, the plaintiffs challenged a

provision of the Patient Protitan and Affordable Care Act, 42 U.S.C. § 300gg-13(a)(4), and

accompanying regulations, and moved for a piekny injunction. _Catholic Benefits Ass’n

LCA v. Burwell, 81 F. Supp. 3d at 1270. In thatesahe plaintiffs assted claims both under

the APA and under RFRA. See 81 F. Supp. 3R&i. In granting a preliminary injunction, the
court ruled that, “because the Court has found Rtaintiffs have shown a likelihood of success

on the merits under RFRA, the Court declinesdadress their claims under the Establishment

Clause and the APA.” 81 F. Supp. 3d at 1276. See Diocese of Cheyenne v. Sebelius, 21 F.
Supp. 3d at 1218 n.3 (“Plaintiff’'s ogplaint also alleges causesaaftion under the Free Exercise
Clause of the First Amendment . . . the Esthibient Clause of the First Amendment, and the
Administrative Procedures Act. However, Ptdfs limit their request for preliminary injunction
to their RFRA claim.”).

48. Here, the Plaintiffs’ Complaint assedi®ims under both the APA, see Complaint
19 53-58, at 17, and under RFRA, see Complaint f382@t 11-13, as well as under the First
Amendment,_see Complaint § 28, at 10-11.e Haintiffs move, howear, for a preliminary
injunction based only on their RFRA claims and oottheir APA claims.See Reply at 2 (“In a

motion seeking injunctive reliaginder RFRA Plaintiffs have tprove seven things.”)(emphasis

added). Indeed, the Plaintiffs’ Motion does n@ntion the APA. The Motion is thus like the

situation in_Hobby Lobby Stores, Inc. v. Sebelid23 F.3d at 1125, whetbe plaintiffs sued

under the APA and under RFRA, but moved fgoraliminary injunction based only on their
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RFRA and constitutional aims, not their APA claim? Hobby Lobby Stores, Inc. v. Sebelius,

723 F.3d at 1125. When the Court analyzes tlén#ifs’ APA claims on the merits, it will
comply with the APA’s procedural requirementsluding the record ruleequiring review to be

limited to the administrative record. See 5 @.S§ 706. Because the Plaintiffs bring this

“The Court has held that a First Amerafm retaliation claim “arises under the
Constitution, but it is subject to the APA’'sogedural provisions.” _Jarita Mesa Livestock
Grazing Ass’n v. United States Forestnfee, 58 F. Supp. 3d 1191, 1237 (D.N.M.
2015)(Browning, J.). The Court baksés holding in part on Juse Scalia’s statement that,
“[w]hile a right to judicial revew of agency action may be cted by a separate statutory or
constitutional provision, once created it becomesesiltp the judicial re@w provisions of the
APA unless specifically excluded.” Webster Doe, 486 U.S. 592, 607 n* (1988)(Scalia, J.,
dissenting). The Court’s holdirend Justice Scalia’s statemehowever, apply by their terms
only when one seeks judicial review of agency action. RFRA clarifies, however, that agency
action that burdens the exercieé religion gives rise toa claim for relief and not an
administrative appeal. Compare 42 U.S.Q0®0bb-1(c)(“A person whesreligious exercise
has been burdened in violation of this section may assert that violatodam or defense in a
judicial proceeding andbtain appropriate relief againstgovernment.”); 42 U.S.C. § 2000bb-
2(1)(stating that, for RFRA’s purposes, “the tégavernment’ includes a[n] . . . agency . . . of
the United States”) with @hhouse v. Commodity Credit Qor 42 F.3d at 1580 (“Reviews of
agency action in the district courts must be proceaseagpeals.” (emphasis in original)).

To the extent that RFRA’s declaration that someone whose exercise of religion is
substantially burdened by agenegtion has a claim -- and nan administrative appeal --
effectively modifies the APA, such a modifigat is permissible. The APA states that
“Subsequent statute[s] may not be held to s@oleror modify [the APA] except to the extent
that it does so expressly,” 58IC. § 559. RFRA, hower, satisfies that requirement with its
statement that it applies to all Federal law, tredimplementation of that law, whether statutory
or otherwise, and whether adopted beforafter November 16, 1993,” 42 U.S.C. § 2000b-3.
That statement does not mention APA explicitbut if Congress wanted to require APA
modifications to explicitly reference the APA, knows how to draft such a statute. See 42
U.S.C. sec. 2000bb-3(b) (“Fedestatutory law adopted aft&tovember 16, 1993, is subject to
this chapter unless such law explicitly excludeshsapplication by reference to this chapter.”
(emphasis added)). The distinction betweeRR[Elaims and administrative appeals provides a
potential rationale for othecourts’ pronouncements that IRA and the APA provide two
distinct causes of action with different standards of review, and therefore this Court rejects the
argument that the record rule applies to PIEH8ItRFRA claims.” Northern Arapahoe Tribe v.
Ashe, 925 F. Supp. 2d at 1211. Finally, the €owotes that although, in the context of
preliminary injunctions, the Tenth Circuit “dogizes RFRA to a constitutional right,” Hobby
Lobby Stores, Inc. v. Sebeliug23 F.3d at 1146, religious libertyghts under RFRA are not
actually constitutional rights. Ifact, Congress passed RFRA toggindividuals more religious
liberty rights than the Constitution requires. See Holt v. Hobbs, 135 S. Ct. 853, 859 (2015).
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Motion under only RFRA, however, the Courtlivanalyze it under RRA and not under the

APA. See North Arapaho Tribe v. Ashe, 925 F. Supp. 2d at 1211 (“RFRA and the APA provide

two distinct causes of action withfferent standards of review, and therefore this Court rejects
the argument that the record rule applto Plaintiffs’ RFRA claims.”).

Il. THE PLAINTIFFS’ RFRA CLAIM HAS A SUBSTANTIAL LIKELIHOOD OF
SUCCESS ON THE MERITS.

49.  The Court concludes that the PlaintifRFRA claim has a substantial likelihood
of success on the merits. Under RFRA, thev&nment shall not substantially burden a
person’s exercise of religion evéinthe burden results from aleuof generalapplicability,”
except that the “Government maybstantially burden a person’seesise of religion only if it
demonstrates that application of the burdeth® person (1) is in furtherance of a compelling
state interest; and (2) is theakt restrictive means of furthagi that compelling governmental
interest.” 42 U.S.C. § 2000bb-1(a)-(b). Corsgrelefined “Government” in part as “a branch,
department, agency, instrumentality, and offi¢@l other person acting under color of law) of
the United States.” 42 U.S.C. 8§ 2000bb-2(hybasis added). Further, “a person whose
religious exercise has been burdened in violation of this section may assert that violation as a
claim or defense in a judicial @reeding and obtain appropriatéekagainst a government.” 42
U.S.C. 8 2000bb-1(c). Congress #fere has expressly legislateatliplaintiffs may sue federal

agencies under RFRA. See Burwell v. Hoblobhy Stores, Inc., 134 S. Ct. at 2759 (holding

that regulations imposed by the United Stalepartment of Health and Human Services
violated RFRA).

50. The Supreme Court has explained that @npiff carries the initial burden of
showing a prima facie RFRA case, namely tederal action “would (13ubstantially burden (2)

a sincere (3) religious exercise.” Gonzale®©vCentro Espirita Benefente Uniao do Vegetal,
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546 U.S. at 428. After a plaintiff makes such a shgwthe burden shifts to the United States to
show that “application of the burden to the pergl) is in furtherance of a compelling state
interest; and (2) is the least restrictive neea furthering that compelling governmental

interest.” 42 U.S.C. § 2000bb-1(a)-(h). See tates v. O Centro Espirita Beneficente Uniao do

Vegetal, 546 U.S. at 428-29. The Supreme Cdhas clarified that “the burdens at the

preliminary injunction stage track the burdeas trial.” Gonzales v. O Centro Espirita

Beneficente Uniao do Vegetal, 546 U.S. at 429.

51. Here, the Plaintiffs have likely shown a prima facie RFRA case. J. Garcia
engages in the sincere religious exerciséeathing UDV’s oral liturgy. _See FOF § 35. The
Court heard Bixby’s testimony, whexplained that much of UDV’sturgy is transmitted orally,
see Second Tr. at 26:15-16 (BixpbyyOF § 3, and that J. Gards a key religious figure in
teaching this oral tradition, see Second Tr. al248 (Bixby); FOF § 6.A key part of this
sincere religious exercise is serving as a st@mion a volunteer basis, because an important
aspect of UDV’s theology is non-epensation of its ministersSee Motion at 2; Second Tr. at
48:20-21 (Lombardo)(“All of the religious positions [in UDV] are fulfiled on a volunteer
basis.”); FOF { 2.

52.  Finally, the Plaintiffs have likely shawthat government action substantially
burdens UDV and J. Garcia’s religious exseci The Tenth Circuit has held that

a government act imposes a “substantialdbnt on religious esrcise if it: (1)

“requires participation in an activitprohibited by a sincety held religious

belief,” (2) “prevents participation irconduct motivated by a sincerely held

religious belief,” or (3) “phces substantial pressure oradherent . . . to engage in

conduct contrary to a sinceyebeld religious belief.”

Hobby Lobby Stores, Inc., v. Sebelius, 723d-at 1138 (quoting Abdulhaseeb v. Calbone, 600

F.3d 1301, 1315 (10th Cir. 2010)).
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53. USCIS denied J. Garcia’s most recent R-1 petition, because J. Garcia is not a
compensated minister nor does he participatanirestablished missionary program. See FOF
129" UDV’s theology does not, however, permit itdompensate any of its ministers, and an
established missionary program requires thdeast one religious worker, at some point, be
compensated. See Motion at 2; FOF { 22; COL 9 Bdessence, the Defendants are preventing
J. Garcia from teaching UDV'aral tradition to UDV's Amerian members, because UDV does
not believe in compensating its ministerSee FOFs Y 22, 29. The Defendants’ actions
therefore “prevent[] participadin in conduct motivated by a serely held religious belief,”
and are thus likely a substantial burden on UBM J. Garcia’s sincere religious exercise.

Hobby Lobby Stores, Inc., v. Sebelius, 723d~at 1138 (quoting Abdulhaseeb v. Calbone, 600

F.3d at 1315).

54. Similarly, J. Garcia has a pending I-3gétition, on which the Defendants have
issued a notice of intent to deny, but haveé yet denied. _See Motion at 9; FOF § 25. The
Defendants originally stated that they intend to deny this I-360 petition for largely the same
reasons that they denied the most recent Rtiligge namely, that J. Garcia does not receive
compensation from UDV._See Motion at 9; F® 26. A denial of this 1-360 petition would
therefore likely substantlg burden UDV’s and J. Garcia’s siee religious exercise just like
the denial of the R-1 petition would burdire exercise of #ir religion.

55. The Defendants protest that “any haranirthe pending adjudication of the Form
I-360 currently is speculative, batse the Form [-360 does not inelfsgrant lawful status. Mr.
Garcia would still need to file evidence tha meets the prerequisites for legal permanent

residency.” Response at 3; F@R7. The Defendants admit, howeyvthat J. Garcia needs the

1>USCIS also denied D. Garcia and J.H.&@ccompanying applications, because their
legal statuses are wholly tied toGarcia’s. _See Motion at 10; FOF { 31.
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[-360 petition approved before applying for lalvppermanent residency. See Response at 3
(“The Form [-360 adjudication is thus one stemoged from the relief @it he is seeking.”);
FOF  27. The test is not whether the 1-360 grdniSarcia legal status, but, rather, whether

denying the 1-360 substantially burdens a sincdigioes exercise._See Gonzales v. O Centro

Espirita Beneficente Uniao do Vegetal, 5U6S. at 428. Denying the 1-360 petition would

substantially burden both UDV’s and J. Garciafesre religious exercises, because it would cut
off J. Garcia’s pending application that coultimately lead to obtaing legal status.

56. After a plaintiff shows a prima facie RFR#ase, the burden shifts to the United
States entity to show that “application of therden to the person (1) is in furtherance of a
compelling state interest; and (2) is the leasitrictive means of furthering that compelling

governmental interest.” 42 U.S.C. § 2000bb-1fg) See Gonzales v. O Centro Espirita

Beneficente Uniao do Vegetal, 546 U.S. 884€9. The Defendants vm not made specific

arguments regarding how they might meet thisdbnr They have alledethat the “Plaintiffs
have not shown a substantial likelihood of sucoesthe merits of their RFRA claims” and have
mentioned that the Defendantsvhaan interest in preventinghmigration fraud, noting that
before regulations enacted in 2008, “one-tlofdreligious worker petitions and applications
were fraudulent.” Response at 15-16. This infation is insufficient. The compelling- interest
and least-restrictive-means standard “requtinas we ‘look beyond broagliformulated interests
justifying the general ggicability of government mandatesd scrutinize the asserted harm of

granting specific exemptions to particulatigmus claimants.” _Hobby Lobby Stores, Inc. v.

Sebelius, 723 F.3d at 1143 (quoting GonzaleD Centro Espirita Beneficente Uniao do

Vegetal, 546 U.S. at 431). Past fraudulent ignation petitions do not show “harm of granting
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specific exemptions to particular religiousaichants,” that is, to UDV and to J. Garcia

specifically. _Hobby Lobby Stores, Ine. Sebelius, 723 F.3d at 1143.

57. While preventing immigration fraud is likely a compelling state interest, the
Defendants have made no argumaetgarding why their regulations requiring ministers to be
compensated are the “least restrictive meahsfurthering that compelling governmental
interest.” 42 U.S.C. § 2000bb-1(a)-(b). Theu@ cannot discern why compelling ministers to
be compensated is the leastnieite means opreventing immigration &ud particularly where
there are no allegations of fraud here. Beseailhe Defendants have not met this burden, the
Court concludes that Plaintiffs’ RFRA ahaihas a substantial likelihood of success on the
merits.

II. THE PLAINTIFFS ARE LIKELY TO SUFFER IRREPARABLE INJURY
ABSENT A PRELIMINARY INJUNCTION.

58. The Court concludes that the Plaintiffs haatisfied the irreparable harm factor.
“We have explicitly held -- by analogy to FirBmendment cases -- that establishing a likely

RFRA violation satisfies #irreparable harm factot® Hobby Lobby Stores, Inc. v. Sebelius,

723 F.3d at 1146. Because the RIffsnhave established a likeRFRA violation as described
above, the Plaintiffs have satisfied the irrepagdidrm factor. “Our case law analogizes RFRA

to a constitutional right.”_Hobby Lobby Storesclv. Sebelius, 723 F.3at 1146. “The loss of

First Amendment freedoms, for even minim@riods of time, unquestionably constitutes

irreparable injury.” _Hobby Lobby Stores, Inc.Sebelius, 723 F.3d at 1145 (quoting Heideman

v. S. Salt Lake City, 348 F.3d 1182, 1190 (10tin. @D03)). The Defendants have severely

*To be clear, the Court alyzes this Motion under RFRA, not technically under the
Constitution itself. The irreparable harm analysis refers to irreparable harm due to the
Defendants’ likely RFRA violations, not tikely constitutional violations.
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hindered J. Garcia’s exercise bis religious dutiedecause, “he has been unable to travel
[outside of the United States] to importankigieus meetings (as gelired by someone of his
degree of responsibility under church law) for feabeing denied entry back into the United
States.” Reply at 5; FOF § 34. See Tr. at 3&9Vrapi). J. Garcia'snability to engage in
sincerely held religious exegss is great irreparable hatfn.

V. THE THREATENED INJURY TO TH E PLAINTIFFS OUTWEIGHS THE
INJURY AN INJUNCTION COUL D CAUSE THE DEFENDANTS.

59. The Court concludes that the threatened injury to the Plaintiffs outweighs the
injury an injunction could cause the Defendarit&/hen [a] law . . . is likely unconstitutional,
the[] interests [of those the government representd) as voters,] do notutweigh [a plaintiff's

interest] in having [its] congtitional rights proteeid.” Hobby Lobby Stores, Inc. v. Sebelius,

723 F.3d at 1145 (quoting Awad v. Ziriax, 67@é 1111, 1131-32 (10th Cir. 2012))(alterations

in Hobby Lobby Stores, Inc., v. Sebelius). “Thidikewise true here since RFRA is no ordinary

statute.” _"Hobby Lobby Stores, Inc. v. Sebglid23 F.3d at 1146. “Our case law analogizes

RFRA to a constitutional right.”__Hobby Loblftores, Inc. v. Sebelius, 723 F.3d at 1146. In

other words, the Tenth Circusinalogizes a RFRA violation to a constitutional violation, and a
likely constitutional violation means thahe government's interests do not outweigh a
plaintiff's. Because the Court concludes abakat the Plaintiffs’ RFRA claim is likely to
succeed on the merits, the Court concludes thdialance of harms factor favors the Plaintiffs.
60.  Absent an injunction, J. Garcia will not be able to fulfill his religious duties. See

FOF  34. The Defendants haveesely hindered J. Garcia’s excise of his rggious duties,

"The Court understands that J. Garcia may have other irreparable harms, such as being
unable to travel domestically die not having a valid driver’Bcense. _See Motion at 13. The
Court is unsure, howeveas to the exact date on which J.ré&as driver’s license expired or
will expire because the record does not spedliff discuss this information. The Court will
therefore not rule on this fact.
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because “he has been unabletrvel [outside of the United States] to important religious
meetings (as required by someone of his degree of responsibility undein tdwy for fear of
being denied entry back into the United StateRéply at 5. _See Tat 58:9-15 (Vrapi); FOF

1 34. J. Garcia’s inability to engage in sinceltedyd religious exercises ggeat irreparable harm,

which an injunction could prent. See Hobby Lobby Storescliv. Sebelius, 723 F.3d at 1145-

46. Conversely, an injunction’s harm to thefé@wants would consist afompelling them to
adjudicate only one specific R-1 petition andathudicate only one ggific I-360 petition. An
injunction in this case would ngirevent the Defendants fronorttinuing to generally enforce
immigration laws and regulations. The Coushcludes that preventing J. Garcia’s continued
injury of being unable to engage sincerely held religious excises outweighs the harm of
compelling the Defendants tojadicate two petitions.

V. A PRELIMINARY INJUNCTION WOUL D NOT BE ADVERSE TO THE
PUBLIC INTEREST.

61. The Court concludes that granting afuiction would not be adverse to the

public interest. “[I]t is always in the publimterest to prevent the violation of a party’s

constitutional rights.” _kdbby Lobby Stores, Inc. v. Sebelius, 723 F.3d at 1147 (quoting Awad
v. Ziriax, 670 F.3d at 1132). *“Although RFRA \wadlons are not constitional violations,
Congress has given RFRA similar importarimg subjecting all subsgent congressional
enactments to a strict scrutiny standard ofew unless those enactments explicitly exclude

themselves from RFRA.” Hobby Lobby Storesc.ln. Sebelius, 723 F.3d at 1147. For these

reasons, the Tenth Circuit held that, “[b]ecalid® plaintiffs] have demonstrated a likely
violation of their RFRA rights, an injunctiowould be in the public interest.” Hobby Lobby

Stores, Inc. v. Sebelius, 723 F.3d at 1147. The Court therefore concludes that, because the
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Plaintiffs here “have demonstrated a likely aiddn of their RFRA rights, an injunction would

be in the public interest.” Hobby Lobbyds¢s, Inc. v. Sebelius, 723 F.3d at 1147.

VI. THE PLAINTIFFS HAVE MET THE DISFAVORED PRELIMINARY
INJUNCTION'S HEIGHTENED REQUIREMENTS.

62. The Court concludes that the Plaintiffeve met the heightened disfavored
preliminary injunction requirements. The TenCircuit has identified the following three
specifically disfavored prelimingrinjunctions: (i) “preliminary injunctions that alter the status
quo”; (i) “mandatory preliminary injunctions,imeaning injunctions that compel, rather than
prohibit, activity on the part ahe enjoined party; and (iii) “plieninary injunctions that afford

the movant all the relief that it could recover at the conclusion of a full trial on the merits.

Schrier v. Univ. of Colo., 427 F.3d at 1258 émial quotation marks omitted). In O Centro

Espirita Beneficiente Uniao Do Vegetal v. Ashit, 389 F.3d at 975-76, the Tenth Circuit held

that

courts in this Circuit must recognizeathany preliminary injunction fitting within
one of the disfavored categories must beambosely scrutinized to assure that the
exigencies of the case support the grantihg remedy that is extraordinary even
in the normal course. Furthermore, becaadastorically disfavored preliminary
injunction operates outside of the nornpalrameters for interim relief, movants
seeking such an injunction are not entitl® rely on this Circuit's modified-
likelihood-of-success-on-the-merits stardlainstead, a party seeking such an
injunction must make a strong showibhgth with regard to the likelihood of
success on the merits and with regard #lthlance of harms, and may not rely on
our modified likelihood-of-success-on-the-merits stanéf&kd.

63. Here, the Plaintiffs request an injunctidghat would “order the Defendants to

reverse their decision, to grant the R-1 patithnd accompanying extension by family members

®The Tenth Circuit no longer has a “modified likelihood-of-success-on-the-merits
standard,” and the Court does not use oneigadhinion. _See Din€itizens Against Ruining
Our Environment v. Jewell, 839 F.3d 1276, 1282 H{10ir. 2016)(holding that “any modified
test which relaxes one of the prongs for preliminalief and thus devias from the standard
test is impermissible”). The Court is carefulremuire that all four mmgs of the preliminary
injunction test are met.

=42 -



and to adjudicate the pending I-360 petition withindd§s of the Court’s der.” Motion at 15.
These two orders are disfavored, because wWeyd be “mandatory preliminary injunctions,”
meaning injunctions that compel, rather thaohgsit, activity on the enjoined party’s part.

Schrier v. Univ. of Colo., 427 F.3d at 1258. Thesguests, therefore, siube “more closely

scrutinized,” and the Plaintiffs “must make esig showing both with gard to the likelihood

of success on the merits and withgard to the balance dfarms.” O Centro Espirita

Beneficiente Uniao Do Vegqetal v. Ashcroft, 389 F.3d at 975-76.

64. The Court concludes, uponosk scrutiny, that the Pldifis have made a strong
showing regarding all four preliminary requimments, especially the likelihood-of-success-on-
the-merits and balance-of-harms requiremerRggarding the merits, the Defendants have not
specifically demonstrated how they might meet their compelling-intarestleast-restrictive-
means burden.__See 42 U.S.C. § 2000bb-1(a)-gvertheless, the diirt has independently
considered how the Defendants might specificaget this burden. The compelling-interest and
least-restrictive-means standahetquires that we ‘look beyondiroadly formulated interests
justifying the general ggicability of government mandatesd scrutinize the asserted harm of

granting specific exemptions to particulatigmus claimants.” _Hobby Lobby Stores, Inc. v.

Sebelius, 723 F.3d at 1143 (quoting GonzaleD Centro Espirita Beneficente Uniao do

Vegetal, 546 U.S. at 431). THeefendants allege that they have an interest in preventing
immigration fraud and that thehave been fraudulent religiowsorker petitions._See Response
at 15-16. Past fraudulent migration petitions do not, however, show “harm of granting
specific exemptions to particular religiousaichants,” that is, to UDV and to J. Garcia

specifically. _Hobby Lobby Stores, Ine. Sebelius, 723 F.3d at 1143.
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65.  Further, the Plaintiffs have madest&rong showing regany the balance-of-
harms requirement. “Our case law analogize®RFo a constitutional right.”__Hobby Lobby

Stores, Inc. v. Sebelius, 723 F.3dlad6. “When [a] law . . is likely unconstitutional, the[]

interests [of those the government representsh €18 voters] do not outweigh [a plaintiff's

interest] in having [its] congtitional rights protected.” Hobby Lobby Stores, Inc. v. Sebelius,

723 F.3d at 1145 (quoting Awad v. Ziriax, 67@3¢ 1111, 1131-32 (10th Cir. 2012))(alterations

in original). “This is likewig true here since RFRA is mwdinary statute.” _Hobby Lobby

Stores, Inc. v. Sebelius, 723 F.3d at 1146. Inrotfgeds, the Tenth Circuit analogizes a RFRA

violation to a constitutional wlation, and a likely constitutial violation means that the

government’s interests do not outweigh a pldistif See Hobby Lobby Stores, Inc. v. Sebelius,

723 F.3d at 1145-46. Because the Court conclattese that the Plaintiffs’ RFRA claim is
likely to succeed on the meritsetiCourt concludes that the bate of harms factor favors the
Plaintiffs. The inability to engge in sincerely held religiousxercises is a great harm. The
Defendants will suffer minimal inconvenience if the Court issues a mandatory injunction. The
Court therefore concludes thtte Plaintiffs have met a dafored preliminary injunction’s
heightened requirements.

66. Although the Court prefers grant only prohibitory, raér than mandatory, relief
at the preliminary injunction stage, this casgigumstances meet the heightened standards of
mandatory relief. J. Garcia presently does not liaveaigration status in the United States. See
Reply at 5; FOF  32. Becausehif lack of legal status, J. “Gaa’s religious duties have also
been severely hindered . . . as he has beenait@ahtavel to important religious meetings (as
required by someone of his degree of responsihilitgger church law) for fear of being denied

entry back into the United States.” Reply5at See FOF  34. Not only does his inability to
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attend religious meetings injut@m, it injures UDV, because neither can engage in sincere
religious exercises. UDV’'s and J. Garcia’s inability to engage in sincerely held religious
exercises is great harm. “Our case law analogizes RFRA to a constitutional right.” Hobby

Lobby Stores, Inc. v. Sebelius, 723 F.3d at 114®he loss of First Amendment freedoms, for

even minimal periods of time, unquestionabbnstitutes irreparable injury.””__Hobby Lobby

Stores, Inc. v. Sebelius, 723 F.3d at 1145 {jggoHeideman v. S. Salt Lake City, 348 F.3d

1182, 1190 (10th Cir. 2003)). The Court will theref grant a mandatory injunction to prevent
this irreparable injury. To that end, the Qowill require the Defendants to reconsider the
Plaintiffs’ R-1 petition -- with the Plaintiffstequested date modifitan -- without applying 8
C.F.R. §214.2(r)(11), because applying thgulation to the Plaintiffs’ R-1 petition likely
violates RFRAY? The Court will also require the Defendants to adjudicate the Plaintiffs’
pending 1-360 petition withoutapplying 8 C.F.R. § 204.5(m)(10), because applying that

regulation to the Plaintiffs’ I-36@etition likely violates RFRA? The Court will not order the

The parties do not seem to contradict théthough an 1-360 petition would not give J.
Garcia legal status, J. Garcia needs thetipetigranted so that he may apply for lawful
permanent residency. See Response at 3 (“The Form 1-360 does not in itself grant lawful status.
Mr. Garcia would still need téile evidence that he meets theerequisites for legal permanent
residency.”); Motion at 13 (“If they accrue mdten 180 days of unlawful presence, even if the
pending 1-360 petition is approved, theyll not be able to adjustatus in the United States and
become permanent residents”).r Rhis reason, as well as tlostated above, the Court will
require the Defendants to adjudicate 860 petition in light of RFRA.

*’The Court notes that, while the Plaintiffs argbat J. Garcia will be unable to adjust his
immigration status on January 6, 2018, which is 18@ déter J. Garcia’s R-1 status expired, see
Reply at 5,_see also 8 U.S.€.1182(a)(9)(B)(i)(I)(stating thaan alien who “was unlawfully
present in the United States for a period of mben 180 days but less than 1 year” and who
voluntarily departed the United States is imégkible for three years), § 1182(a)(9)(B)(iv)
provides that “the period of time specified iause (i)(1) shall be tolled during the pendency of”

a “nonfrivolous application for a change or extensof status” that was filed before the date of
expiration of the period of stay authorized” by a lawfully admitted alien who has not been
employed without authorization in the Unitedates,” 8 U.S.C. § 118a)(9)(B)(iv). That
mandatory tolling may be available to J. Garcia.
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Defendants to make any particutiecision on either petition, because it is not willing to impose
upon federal agencies its judgment regardahigcretionary decisions; agency discretion,
however, does not permit agencies to ignore RFRA.

67. Finally, the Court will requireghe Plaintiffs to post dond. Rule 65(c) states:
“The court may issue a preliminary injunction only if the movant gives security in an amount
that the court considers proper to pay thet€@nd damages sustainey any party found to
have been wrongfully enjoined or restrained.”d Heule Civ. P. 65(c). ‘fial courts have wide

discretion under Rule 65(c) in determining whetteerequire security.”RoDa Drilling Co. v.

Siegal, 552 F.3d 1203, 1215 (10th Cir. 2009)(interpnadtation marks omitted). The Plaintiffs

have requested that the Court waive bond, see Motion at 15, and the Defendants have not said
anything to the contrary. THeourt could probably not regeirthe Plaintiffs to post bond, and

no one would complain. Given rule 65(c)’s matoda language, however, the Court is reluctant

to not require any bondSee Guidance Endodontics, LLC v.ddsply Intern., Inc., No. CIV 08-

1101, 2008 WL 5978899, at *2 (D.N.M. 2008)(Browgj J.)(requiring bond); Navajo Health

Foundation-Sage Memorial Hosp., Inc. Burwell, 100 F. Supp. 3d 1122, 1191-92 (D.N.M.

2015)(Browning, J.)(not requiring a bond, because doing so “may force [a party] into
insolvency”). The Court concludes that the c@std damages will not bgreat if the Court is
wrong in its decision to issuejimctive relief. TheCourt will requre a bond as security of
$250.00.

IT IS ORDERED that the Plaintiffs’ Motion for Teporary Restraining Order and/or
Preliminary Injunctive Relief and Request for &mency Ex Parte Hearing, filed November 20,
2017 (Doc. 5-1), is granted in part and deniecgart. Defendants Elaine Duke, L. Francis

Cissna, Kathy Baran, United States Citizensimig Bnmigration Services, and the United States

- 46 -



of America are ordered to reconsider Plainfifse Carlos Garcia’s R-1 petition -- with the
Plaintiffs’ requested date modification -- waitlt applying 8 C.F.R. 8§ 214.2(r)(11), because
applying that regulation to the Plaintiffs’ R-1tpen likely violates RFRA. The Court will also
require the Defendants to adjude#®laintiff Jose Carlos Gar&sgpending 1-360 petition without
applying 8 C.F.R. §204.5(m)(10), because wppgl that regulation to the Plaintiffs’ 1-360
petition likely violates RFRA.The Court will secure a $250.00 bond payable to the Defendants,

which will remain in place for the remainder of the case.
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