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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

GILBERT ANGELO SERRANQ
Plaintiff,

V. No. 17CV-01156RB-SCY
STATE OF NEW MEXICO, SUSANA
MARTINEZ, Governor,DAVID
JABLONSKI, Secretary of Corrections
FNU LNU, any contract companies
associated with and working for Department
of Corrections concerning medical and

mental health issues

Defendans.

MEMORANDUM OPINION AND ORDER

This matter is before the Cowh Defendant Susana Martinez's Motion To Dismiss For
Failure To State A Claim Upon Which RefliCan Be GranteDoc. 6, andLisette Serrano’s
pro se Motion To Supplement A Complaint As Requests To Add A Plabuif. 4), which the
Court liberally construes as a motion to intervemehis proceeding and to supplement the
complaintunder Rule 24 and 15(d) ofthe Federal Rules of Civil Proceduraintiff Gilbert
Angelo Serrano is incarcerated, appears pro se, and is proceeftinga pauperis

For the reasons explained belowefendant Martinez’'s motion to dismiss will be
granted Ms. Serrano’s motioto interveneand supplement the complainill be denied without
prejudice, andPlaintiff's complaint will be dismissed without prejudiparsuant to 2 U.S.C. 88
1915(e)(2)(B) and 1915A(bPlaintiff will be granted30 days to file an amended complaihat

states a claim upon which relief may be granted
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BACKGROUND

On Octoter 17, 2017, Plaintiff filed &omplaint (Tort) in the First Judicial DisttiCourt
of the State of New Mexico against the following Defendants: (1) State of Niexico; (2)
Susana Martinez, Governor; (3) David Jablonski, Secretary of Corrections; amy @)rearact
companies associated with or working for Department of Caoreciconcerning mechl and
mental health issues. (Doc. 1 atl2.) Plaintiffs complaint does not identifgpecific clains
against particular defendants. Rathir,is a long andrambling list of vague complaints
concerningthe conditions of Plaintiff £onfinement. Specifically, Plaintiff complains about the
following: (1) Plaintiff's property (i.e., hair clippers, art work, and homemadéekhitlothing)
was destroyed without his consent; (2) Plaintiff’'s mail was rejemtedwithheldin violation of
the New Mexico Department of Correctior®MDOC) policiesand procedu (3) Plaintiff's
medical needs for his hepatitis &head injury,nerve damageand pain are not being met; (4)
Plaintiff was deprived of an impartial disciplinary process for a falsgusation of receiving
drugs in the mail; (5) because of the faulty disciplinary process, Plaintff‘teéerred to the
D.S.P. prograni,which is not a program . . . [but] a front for cruel an[d] unusual punishments,”
(6) Plaintiff was deprived of ten gs of good time in violation oNMDOC's policies and
procedures (8) Plaintiff was deprived of access to theMDOC’s grievance process(9)
confidential informants are given “unknown privileges and protections” in violation ofl equa
protection of the law; (10) the protective custody policy doesn’'t “make sefidg”Plaintiff is
beingdeprived of his right to freedom of speech because he is not permitted to receive cert
pictures and publications the mail; (12) Plaintiff is placed in “constant lockdostatus” due to

his level VI classification, even though his “points are low enough to be placed in general

! The Court presumes that Defendant is referring to the NMDOC'’s Drug &sipn ProgranSee
cd.nm.gov/policies/docs/CG42000.pdf.



population”; (13) Defendant Martinez “blames us for all the problems that takeiplace land
of enchantmentand keeps inmates “locked in cageslong as possible”; and (14) the food
Plaintiff is served is genetically modified, which “is a violation of [Plaitg]ffeligious practice
and belief also unsafe to [his] well being in heali{hd’) Plaintiff's complaint seek@junctive
relief and monetary damages the amount of $2,500,000.00d.(at 12) Defendant Martinez
removed Plaintiff's complaint to this Court pursuant to 28.0.S8 1441(a) and 1446(a) on the
basis of federal question jurisdictiosegeDoc. 1)

On April 19, 2018, Lise#t SerranoPlaintiff's wife and“attorney in fact’ filed a notion
to amend aV/or supplement the complainDdc. 4.) Ms. Serrano seeks to be added to the
present civil rights action as @aintiff, because the letters and photographs she has mailed to
Plaintiff have been “thrown away, rejected, ruined, or stolen” and she has been deprived of
contact visits with her husban{See id. Ms. Serrano alb seeks to supplement tbemplaint
with additonal claims on behalf of Plaintifis a result of hisransfer from the Penitentiary of
New Mexico to Guadalupe County Correctional Facility (GCCBge( id. Specifically, Ms.
Serrano alleges that: (P)Jaintiff's property (i.e., &amily photo album art materials, a biblend
a concordance) have been lastmisplaced;(2) Plaintiff's mental health files are inaccurate
because there ar‘seven wrong inmate numbers . attached to [his] name(3) the D.S.P
program does not comply with policies and procedures, in violation of the New Mexico
Constitution;(4) Plaintiff has been deprived of “trade school opportunities” as dt reshis
placement in the D.S.Rorogram;(5) Plaintiff has been deprived of his wife’s letters and
photographs, as well as contact visits with his family; ana€@ain rules angolicies are “not
fair such as tampering with evidence by swallowing evidéritat)

On April 20, 2018, Defendant Martinez moved to dismiss Plaistd@mplaint for failure



to state a claim on which relief may be granted under Rule 12(b)(6) of teeaFRdiles of Civil
Procedure.oc. 6) Defendant Martinez contends that “Plaintiff fails to allege specific facts
as to the involvement of Governor Martinez in either his Complaint or his Motion to
Supplement” and, therefore, Plaintiff has failegbtovide “fair notice” of his claims in violation
of Rule 8 of the Federal Rules of Civil Proceduté. &t 2, 3.)Alternatively, Defendant Martinez
contends that Plaintiff's claims should be dismissed for failure to state a clawhio relief
may be ganted because she “was not personally involved in anyeddlteged wrongs noted
the Complaintand the Motion to Supplementltd( at 4)
. DISCUSSION

Plaintiff and Ms. Serrano apgoceeding pro s@&nd “[a] pro se litigant’s pleadings are to
be construed liberally and held to a less stringent standard than formal pleaditegs lolya
lawyers.” Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). Therefore, “if the court can
reasonably read the pléings to state a valid claim on which the plaintiff could prevail, it should
do so despite the plaintiff's failure to cite proper legal authority, his confusionriolisdegal
theories, his poor syntax and sentence construction, or his unfamiliarity with pleading
requirements.’Id. At the same time, however, it is not “the proper function of the district court
to assume the role of advocate for the pro se litigadt.“T he broad reading of the plaintiff's
complaint does not relieve the plaintiff of therden of alleging sufficient facts on which a
recognized legal claim could be basdd.”
A. Ms. Serrano’s Motion To Intervene And Supplement The Complaint Will Be Denied

Ms. Serranp a nonparty to this proceedingnoves the Court to be addes “an
additional plaintiff.” (Doc. 4 at 2) A motion to intervene under Rule 24 of the Federal Rules of

Civil Procedure is the propeavenueby which a norparty should seek to join pending



proceedingSeeFed. R. Civ. P. 24. Therefore, the Court liberally will construe Ms. Serrano’s pro
se motion as a motion to intervene under Rule 24 of the Federal Rules of Civil Procedure.
Rule 24(a) provides that the Courtust permit anyone to intervene who, on timely
motion, “claimsan interest relating to the property or transaction that is the subject ofitre ac
and is so situated that disposing of the action may as a practical matter impair de iimpe
movant’s ability to protect its interest, unless existing parties adequatedgeep that interest.
Fed. R. Civ. P. 24(a)(2). Rule 24(movides thathe Courtmaypermit anyone to intervene who,
on timely motion, “has a claim or defense that shares with the main action a comrsondgofe
law or fact.” Fed. R. Civ. P. 24(#¢1)(B). Regardless of the type of intervention sought, Rule
24(c) requires the motion to intervene to: (1)“be served on the parties as provided in Rejle 5”; (
“state the grounds for intervention”; and (3) “be accompanied by a pleading thaiusehe
claim or cefense for which intervention is sought.” Fed. R. Civ. P. 24(c).
Ms. Serrano’s motion to ietvene is deficient because itswaot served on the parties nor
was it accompanied by a proposed pleading, as required by Rule 24(c). In the absence of a
proposedpleadingsetting out her claimghe Court cannadetermine whether Ms. Serrahlbas
the right to intervene, and, if not, whether permissive intervention should be dravtachi
Cty. Nat'l Bank of Paola, Kan.. Bancroff 121 F.2d 921, 926 (10th Cir. 1941) (explaining the
purpose of Rule 24()see alsdSec.& Exchange Comm’n. Clayton 253 F. App’x 752, 755
(10th Cir. 2007) (noting thahe failure to attach a proposed pleading as required by Rule 24(c)
may be Yrounds for denial of the motions as @edurally inadequate Accordingly, Ms.
Serrano’s motio to intervene will be deniedithout prejudice for failure to comply with the
procedural requirements of Rule 24(c).

Ms. Serrano also moves to supplement Plaintiff's complaint with additxtenadsbased



on Plaintiff's transfer to a different facility after the filing of the complaRtle 15(d) of the
Federal Rules of Civil Procedumrovides, in relevant parthat “[o]Jn motion and reasonable
notice,the court may, on just terms, perraipartyto serve a supplemental pleading setting out
any transaction, occurrence, or event that happened after the date of the pteabimg
supplemented.Fed. R. Civ. P15(d) (emphasis added). Ms. Serrano, however, is not a party to
the preent proceeding, nois she an attorney licensed to practice law in the State of New
Mexico. It is well established that “[&tigant may bring his own claims to federal court without
counsel, but not the claims of othérEymbo v. State Farm Fir& Cas. Co, 213 F.3d 1320,
1321 (10th Cir. 2000):This is so becauste competence of a laymandigarly too limited to
allow him to risk the rights of othersld. (internal quotation marks and citation omitted). Ms.
Serrano cannot represent the iagts of Plaintiff in thigoroceeding and, therefore, her motion to
supplement Plaintiff's complaint will be denied without prejudice to Plaintiff'strighmove to
file a supplemental complaint under Rule 15(d).
B. Defendant Martinez’s Motion To Dismiss Will Be Granted

Defendant Mainez moves to dismiss Plaintiffs Complaint (Tort) pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedudader Rule 12(b)(6), the Court may dismiss a
complaint if it fails “to state a claim upon which relief can be grantedd’ Re Civ. P.12(b)(6).
When ruling on a motion to dismiss, the Court must “accept as true aipatlied factual
allegations in a complaint and view these allegations in the light most favorableplaittiif.”
Smith v. United State$61 F.3d 1090, 1098 (10th Cir. 2009). “The Court’s function on a Rule
12(b)(6) motion is not to weigh the potential evidence that the parties might presealf htt
to assess whether the plaintiff's complaint alone is legally sufficient to staa&rafor which

relief may be ganted.”ld. (quotingSutton v. Utah State Sch. for Deaf & Blidd’3 F.3d 1226,



1236 (10th Cir. 1999)).

Rule 8(a)(2) of the Federal Rules of Civil Procedure requires a pldaatffovide “a
short and plain statement of the claim showing thalkaders entitled to relief Fed. R. Civ
P. 8(a)(2). The purpose of this pleading requirement is to “give the defendarttied of what
the ... claim is and the grounds upon whithests” Bell Atl. Corp. v. Twombly550 U.S. 544,

555 (2007) (internaduotation marks and citation omitted). Although a plaintiff need not provide
detailed factual allegationtheRule 8 pleading standatdemands more than an unadorned; the
defendant-unlawfulljrarmedme accusatioi. Ashcroft v. Igbal 556 U.S.662, 678 2009).
Thus, to survive a motion to dismiss under Rule 12(b)(6), a plaintiff must provide “more than
labels and conclusions, and a formulaic recitation of the elements of a caa®wofwill not

do.” Bell Atl. Corp, 550 U.S. at 555. Insteadh tomplant must contain sufficient factual matter,
accepted as true, gpate a claim for reliethat is plausible on its faceAshcroft,556 U.S. at 678
(2009) (internal quotation marks and citation omiktéd claim has facial plausibility when the
plaintiff pleads factual content that allows the court to draw the reasonable inferentdeethat
defendant is liable for the misconduct allegdd.”

Plaintiffs complaintincludes constitutional claims under 42 U.S.C. § 1983 and the
United States Court of Appeals for the Tenth Circuit has observed that the8 Rildgading
standard has “greater bibe such contexts” because § 1983 cases “typically include complex
claims against multiple defendaritdRobbins v. Oklahomab19 F.3d 1242, 1249 (10th Cir.
2008). Thus, it is particularly important in such circumstances that the complaint make clear
exactlywhois alleged to have donehatto whom to provide each individual with fair notice as
to the basis of the claims against him or her, as distinguished from cellaltégations against

the staté€. Id. “When various officials have taken different actions with respect to a filainé



plaintiff's facile, passiwwoice showing that his rights ‘were violateslill not suffice. Likewise
insufficient is a plaintiff's more activeoice yet undifferentiated contention that ‘defendants’
infringed his rights. Pahls v. Thomas/18 F.3d 1210, 12226 (10th Cir. 2013). Rather, it is
incumbent upon a plaintiff tmentify specificactionstaken byparticular defendantsn order to
make out a viable § 1983 .claim. Id.

Plaintiff's complaint failsto provide Defendant Martinez with fair notice of the claims
against her and the grounds upon which these claimtdgsiugh Plaintiffidentifies Defendant
Martinez as a defendaimnt the caption of his complaint, Plaintiff fails to explain what actions or
inactions Defendant Martinez took to violate his rights under the New MexidoClaims Act
or the United States @hstitution Plaintiff's conclusory assertion that Defendant Martinez is not
doing enough “to creat[e] opertunities [sic] and employment to breach this vicousyfde not
creat[e] enemies within our prisons and neighborhoods hoping we’ll kill each other or pick up
charges so they can keep us locked in cages as long as possibiifficientto nudge his
claims “across the line from conceivable to plausitbBzll Atl. Corp, 550 U.S. at 559.lt is not
the role of either the court or the defendansaoot through a lengthy, conclusory, and poorly
drafted complaint in order to construct a cause of attidbdelsamed v. United Statels3 F.
App’x 883, 884 (10th Cir. 2001)herefore, Defendant Martinez’s motion to dismiss will be
granted.

C. Plaintiff s Complaint Fails To State A Claim On Which Relief May Be Granted Under 28
U.S.C. 88 1915(e)(2)(B) and 1915(A)

The Court has an independent obligation, urk#et).S.C.88 1915(e)(AB) and 1915A
to dismiss a complairstua spontat any time ifthe action is frivolousmalicious fails to state a
claim on which relief may be grantedr seeks monetary relief against a defendant who is

immune from such reliefSee28 U.S.C. 88 1915(e)(2)(B), 1915A(b). “Dismissal of a pro se



complaint for failure to state a claim is proper only where it is obvious that the plaantiiot
prevail on the facts he has alleged and it would be futile to give him an opportunitgnd.am
Kay v. Bemis500 F.3d 1214, 1217 (10th Cir. 2007). The burden is on the plamfifame a
complaint that contains “sufficient facluaatter, accepted as true, to state a claim for relaf

is plausible on its face.Ashcroft 556 U.S. at678 (internal quotation marks and citation
omitted).

Plaintiff has named the State of NeMexico as a defendant in this action, but the
Eleventh Amendment of the United States Constitution provitesState of New Mexico with
sovereign immunity from suit in federal couseeU.S. Const. Amend. Xl (“fie Judicial power
of the United States shalot be construed to extend to any suit in law or equity, commenced or
prosecuted against one of the United States by Citizens of another State, wizdrys@r
Subjects of any Foreign State.The sovereign immunity provided by the Eleventh Amendment
“applies to any action brought against a state in federal court, including gigtedrby a state's
own citizens. . . regardless of whether a plaintiff seeks declaratory or injunctive religipey
damages.’Steadfast Ins. Co. v. Agriins. Co, 507 F.3d 1250, 1252 (10th Cir. 2007There
are, however, two clearly recognized exceptions to the general immunity tioregeof the
Eleventh Amendment: (1) a state may consent to be sued, or (2) Congress may itkarly a
expressly abrogate the stat@simunity.” Elephant Butte Irrigation Dist. oN.M. v. Dep'’t of
Interior, 160 F.3d 602, 607 (10th Cir. 1998).

Nothing in the New Mxico Tort Claims Act waives DefendaBtate of New Mexico’'s
Eleventh Amendment sovereign immunity from suit. Indeed, the New Mexico Tom<hact
expressly provides thdfe]xclusive original jurisdiction for any claim under the Tort Claims Act

shall be in the district courts of New Mexit®.M. Stat. Ann. § 414-18(A). Thus, Plantiff's



New Mexico Tort Claims Act claimare barred byhe doctrine of sovereign immunity and will
be dismissed without prejudice to Plaintiff's right to refile in state court.

As for Plaintiff's constitutional claims under 42 U.S.C. § 1983, § 1#88 rot “intended
to disregard the welkkstablished immunity of a State from being sued without its cah3afit
v. Mich.Dep't of State Police491 U.S. 58, 67 (1989). More fundamentally, however, Defendant
State of New Mexico is not a “person” subject tat simder § 1983See id.at 71 (holding that
“neither a State nor its officials acting in theffi@al capacities are ‘personsinder § 1983.
Thus, even without the barrier of Eleventh Amendment sovereign immunity, Plaigtita83
claims are subjec¢b dismissal because “8§ 1983 creates no remedy against a Steterians for
Official Englishv. Arizona 520 U.S. 43, 69 (1997). Accordingly, Plaintiffs § 1983 claims
against Defendant State of New Mexico will be dismissed

Plaintiff also names Davidablonski, the Secretary of the NMDCH#3, a defendant in this
action.“Under § 1983, government officials are not vicariously liable for the misconduct of their
subordinates” and, therefore, “it is not enough for a plaintiff merely to shoveaddat wasn
charge of other state actors who actually committed the violdtistead, . . . the plaintiff must
establish a deliberatententional act by the supervisor to violate constitutional rigt8srha v.
Colo. Dep’t of Corr, 455 F.3d 1146, 1151 (10th Cir. 2006) (internal quotation marks and
citations omitted). To “demonstrate an affirmative link between the supervisor and the
violation,” the plaintiff must satisfy “three related prongs (1) personal inuodwve, (2) sufficient
causal connection, and (3) culpable state of miBaddds v. Richardsqr614 F.3d 1185, 1195
(10th Cir. 2010) (internal quotation marks and citation omittdeégrsonal involvement does not
require direct participation. . . [a] defendant supervisor's promulgation, creation,

implemertation, or utilization of a policy that caused gdeation of plaintiff's rights” may be

10



sufficient.1d. As for causal connection, the plaintiff must demonstrate that “the defendamt set i
motion a series of events that the defendant knew or reasonably should have known would cause
others to deprive the plaintiff of her constitutional rightd.”at 119596. Lastly, the defendant
supervisor’s state of minacan be no less than theens reaequiredof [any of his] subalinates
. . .to commit the undering constitutional violation.Cox v. Glanz800 F.3d 1231, 1249 (10th
Cir. 2015)(internal quotation marks and citations omitted). Plaintiff's complaint fails to allege
sufficient factsto demonstrate an affirmative link between Defendant Jablonski aralldged
constitutional violations and, therefore, Plaintiffs § 1983 claims againstnDaf¢ Jablonski
will be dismissed without prejudice for failure to state a claim on which relief mayanted.

Plaintiff's complaintalso nhamesunknown “contract cmpanies associated with an[d]
working for Department of Corrections concerningedical and mental health isstieas
defendants.§oc. 1 at 4) A private company, howeveftcannot be held liablsolelybecause it
employs a tortfeaseror, in other words .. cannot be held liable under 8§ 1983 amsgpondeat
superior theory.” Dubbs v. Head Start, Inc336 F.3d 1194, 1216 (10th Cir. 2003) (internal
guotation marks and citations omitted). Rather, to be liable under § 1983, the private company
“must have hadreofficial . . . policy of some nature,. . that was the direct cause or moving
force behind the constitutional violatiorisld. (internal quotation marks and citations omitted).
Plaintiff’'s complaint fails to allege that the unknown contract comparmidsh officialpolicy or
custom that that was the direct cause or moving force behind the allegéitLtional violations
and, therefore, Plaintiffs 8§ 1983 claims against the unknown contract compaitidse
dismissed without prejudice for failure $tate a clainon which relief may be granted.

Lastly, as explained in part B) of this Memorandum Opinion and Order, Plaintiff’s

complaint fails togive Defendants fair notice dhe nature oPlaintiff's claims and the grounds
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upon which they rest, as required by Rule 8 of the Federal Rules of Civil Procgplecéically,
Plaintiff's complaint fails to identify which claims he is asserting against whiagtndahts and

what each defendant did, or omitteddtm in violation of hisrights. “General allegtions of harm

are insufficient and the facts must ultimately suggest that the claim is faciaibyigpg rambling
narrations of fact coupled with conclusory legal assertions do not assist the court or the
defendant$.Washington v. Colo. State Univ( F.App’x 288, 290 (10th Cir. 2010Rlaintiff's
rambling and conclusory complaifstils to state a claim upon which relief may be grarated,
therefore, it will be dismissed without prejudice.

The foregoing deficiencies in Plaintiff's complaint may be remedied with mease
pleading and, therefore, the Court will afford Plaintiff an oppotyuto file an amended
complaintwithin 30 days of the date of entry of this order. Plaintiffs amended complaiost
explain whateach defendant did to him . ; when the defendant did it; how the dedants
action harmed him . . ;. and, what specific legal right the plaintiff believes the defendant
violated” Nasious v. Two Unknown B.l.C.E. Agem92 F.3d 198, 1163 (10th Cir. 2007).
Failure to timely filean amended complaithhat complies with Rule 8 of the Federal Rules of
Civil Proceduremay result in the dismissal of this action without further notice.

[11.  CONCLUSION

IT IS THEREFORE ORDEREDBRhatMs. Serrano’s Motion To Supplement A Complaint
As Requests To Add A PlaintiffDoc. 4) is DENIED without prejudice;

IT IS FURTHER ORDERED that Defendant Martinez's Motion To DismissFaolure
To State A Claim Upon Which Relief Can Be Gran(Bac. 6§ is GRANTED and Defendant
Martinez is DISMISSED as a pgrto this action;

IT IS FURTHER ORDERED that Plaintiffslew MexicoTort Claims Act claimsagainst
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Defendant State of New Mexico are DISMISSED without prejudice to Plantiffht to refile
in state court, Plaintiff's § 1983 claims against Defendarte StaNew Mexico ar®ISMISSED
without prejudice for failure to state a claim on which relief may betgdaunder 28 U.S.C. 88
1915(e)(2)(B)(ii)) and 1915A(b)(1), and Defendant State of New Mexico is BSHD as a
party to this action

IT IS FURTHER ORDRED thatthe remainder oPlaintiff's Complaint (Tort)(Doc. 1
at 4-12)is DISMISSED without prejudice pursuant to 28 U.S.C 88 1915(e)(2)(b) and 1915A(b)
and Plantiff is granted 3@ays in whicha file an amended complajnt

IT IS SO ORDERED.

ROBERT &BRACK
UNITED STATES DISTRICT JUDGE
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