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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
ALVIN MARTIN,
Plaintiff,
V. CV 17-1198 KG/JHR

OFFICER M. FULLER and
SGT. RHYNE,

Defendants.

PROPOSED FINDINGSAND RECOMMENDATION

This matter comes before Court on Defendant Fuller and Defendant’Rhartinez
Report including Defendant Fulles Motion to Dismissand Defendant Rhyhe Motion for
Summary Judgment [Doc. 26], filed July 17, 2019. The Honorable Kenneth J. Gonzales referred
this case to me to conduct hearings, if warranted, including evidentiary hearings, and to perfor
any legal analysis required to recommend to the Court an ultimate disposition cdel{®ce.
3]. Having reviewed the submissions of the parties, and being fully advised, | find xH¢t.
Martin has not stated a cognizable claim against Defendant Fuller andfé)dBet Rhynes
entitled to judgment as a matter of law becadseMartin has not established a genuine issue of
material fact as to whether Defendant Rhynelated his constitutional rights. | therefore
recommend that the Court dismids. Martin’'s claim against Defendant Fulletth prejudiceand
grant summary judgment in favor of Defendant Rhyne.

I FACTUAL AND PROCEDURAL BACKGROUND!?
At approximately 11:40 a.m. on Janudr2017, Mr. Martin encountered Defendant Fuller

andDefendanRhynewhen he was called out of his pod to ssgmepaperwork. [Doc. 1, pp. 10

1 On the record currently before the Court, the facts in this section are undjsputept as noted.
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11; Doc. 262, pp. 1, 4; Doc. 24, p. 4]. Mr. Martin lifted and replaced the lid on a covered food
tray nearby[DVD 10406 MUOFH2 D SPACE RHYNE A MARTIN (DVD¥ 00:16-00:18]. Mr.
Martin was directed either to put the tray down or to refrain from touching the foodDags1,
pp. 1611; Doc. 262, pp. 1, 4; Doc. 24, p. 4]. Mr. Martins response wagerbally aggressive,
and he took what Defendants perceived as an aggressive skdfcklr[ Martin refused tqlace
his hands on the walbfter being directed to do so at least twigBoc. 1, p. 10; Doc. 2@, pp.
1, 4; DVD 00:3600:50]. Defendant Rimne dispersed pepper spray toward Mr. Mastiface.
[DVD 00:50-00:052. Mr. Martin did not immediately place his hands on the wall. [DVD @0:5
01:01]. Defendant Rhyne disbursed pepper spray toward Mr. Maféioe a second time. [DVD
01:01-01:03 After the second spray was disbursed, Mr. Martin placed his hands on the wall.
[DVD 01:05]. Mr. Martin submitted to wrist restraints without further incidefivVD 01:33
01:43].An Inmate Use of Force Injury Repanticates thaMr. Martin was taken to the fdity ’'s
nurse at approximately 11:45 a.m. but refused medical treatment. [Doc. 26-2, pp. 6-8].

Mr. Martin filed an informal inmate complaint on January 23, 2017. [Doc. 1, p. 7]. The
complaint was natesolvedand Mr. Martin timely pursued a formal grievance, which was denied

[1d., pp. 8-13. Mr. Martin appealed the denial of his grievance and the appeal was deferre

2 Thetwo-minutevideo recording of the incident does not include audiv'D 00:00-00:200].

3 Mr. Martin's account Defendarits Rhynés statementand the inmate grievance investigation iledicate that Mr.
Martin was directed to place his hands against the wall, while Defendant $-sli@ement and an incident report
completed by Lieutenant K. Douglas indicate that Mr. Martin was directed tohgkabands behind his back. [Doc.

1, pp- 3,9, 1013 Doc. 262, p. 1, 3, 4] The video evidence shows that the incident ended when Mr. Martin placed
his hands on the wall. [DVD 01:6%1:43].

4 Mr. Martin’s accaint indicateghatDefendant Rhyne directed himpace his hands against the wallce, that he
did not compy, and dter the secondrilure to comply Defendant Rhyne began counting. [Doc. 1, p. 10]. Defendant
Rhynés statement indicates that Mr. Mantafused’ severdl instructions to place his hands against the wall.

> While Mr. Martin initially claimed that he was sprayed with pepper spray thresstiduring the incident, in his
ResponseMr. Martin concedes thahe pepper spray was only disbursed twice, which is consistent with the video
evidence. [Doc. 29, p. 3; DVD 01:38.:43].



March 17, 2017.1f., pp. 1214]. There is no dispute that Mr. Martin exhausted his administrative
remedies.

On December 4, 201®r. Martin brought this action, under 42 U.S.C. § 1983 (2Gi®)
28 U.S.C. 8§ 1915(e)(22012) [Doc. 1, pp. 16]. Mr. Martin alleges that Defendants used
excessive force in violation of the Eighth Amendmehthe United States Constitutiofid.].
Defendant Fuller seeks dismissal of the claim against him, asserting that Mn herfailed to
state a cognizable claifor excessive force claim against him. [Doc. 26, pp].Defendant Rhyne
seeks summary judgment in his favor, assertingttigsie are no genuine issues of material fact as
to whether the use of force against Mr. Martin was excessdiepp. 7-10].

. ANALYSIS

Plaintiff bringshis constitutional claimpursuant to 42 U.S.C. 8383 [Doc. 1, pp. 16].
“A cause of action under section 1983 requires the deprivation of a civil right by a person acting
under color of state lawNMcLaughlin v. Bd. of Trustees, 215 F.3d 1168, 1172 (10th Cir. 2000)
(internal quotation marks and citation omitted). Under 8 1983, the plaintiff must allégatia
government official, through the official own individual actions, has personally violated the
Constitution.See Trask v. Franco, 446 F.3d 1036, 1046 (10th Cir. 1998). There must also be a
connection between the official conduct and the constitutional viol&sertogarty v. Gallegos,
523 F.3d 1147, 1162 (10th Cir. 2008jask, 446 F.3d at 1046.

A. Plaintiff has Failed to State a Cognizable Eighth Amendment Excessive Force Claim
Against Defendant Fuller

The Court has discretion to dismiss an in forma paupensplaint under § 1915(e)(2) “at
any time if ... the action ... is frivolous or malicious; [or] fails to state a claim orhwéiief may
be granted.” 28 U.S.C. § 1915(e)(2). The Court may also dismiss a complaint under Rule 12(b)(6)

of the Federal Rulesf Civil Procedure if “it is patently obvious that the plaintiff could not prevalil



on the facts alleged, and allowing [plaintiff] an opportunity to amend [the] camplaiuld be
futile.” Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 199Intérnal quaation marks and
citation omitted). The plaintiff must frame a complaint that contains “sufficient factual matter,
accepted as true, to state a claim for relief that is plausible on its Aghex.dft v. Igbal, 556 U.S.
662, 678 (2009) (internal quotatiomarks and citation omitted). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw thenagzle inference that
the defendant is liable for the misconduct allegédl.Becausévir. Martinis pro se, hispleadings
are to be construed liberally and held to a less stringent standard than formalgsleizaited by
lawyers.”Hall, 935 F.2d at 1110. Whilpro se pleadings are judged by the same legal standards
that apply to represented litigants, the Court can overlook the “failure to@gterpegal authority,
... confusion of various legal theories, ... poor syntax and sentence construction, or ... unfamiliarity
with pleading requirementsll.

Here, Mr. Martin allegesthat Defendant Fuller violated his rights under the Eighth
Amendment by speaking to him irhastile abusive and threateninghannerafter he picked up
the lid to the lunch tray arabain after heomplied with Defendantsnstructions to place is hands
on the wall. [Doc. 1, pp.-3]. The United States Constitution prohibits cruel and unusual
punishmentdJ.S. Const. amend. VIIAn inmatés Eighth Amendment rights are implicated when
a prison offical subjects the inmate to excessive foBse.Hudson v. McMillian, 503 U.S. 1, 4
(1992).However,claims of verbal insults, threatsr derogatory remarks, standing alone, are not
sufficient to state an Eighth Amendment violatidoore v. Morris, 116 F.App’ x 203, 205 (10th
Cir. 2004) (“[A]cts or omissions resulting in an inmate being subjected to nothing morbriets t
and verbal taunts do not violate the Eighth AmendmemiéBridev. Deer, 240 F.3d 1287, 1291

n. 3 (10th Cir.2001)(same) Collins v. Cundy, 603 F.2d 825, 827 (10th Cir. 197®plding that



verbal harassment or abuse toward a prisoner doetatetconstitutional deprivation actionable
under 8§ 198B Without more, threatening language or gestures of a custodial offvesrif true,

do notamount to constitutional violationkl.; see CowlessSmsv. Fields, 72 FE App’x. 827, 831
(10th Cir. 2003)Curiale v. Hawkins, 139 F.App’x. 21, 23 (10th Cir. 2005).

Here, the alleged verbal abuse, derogation, and threats by Defendant Fulleraretng,
sufficientto constitute excessive forae violation of the Eighth Amendment. Accordingly, I find
that Mr. Martin has failed tstate acognizableEighth Amendmet claim for excessive force
against Defendant Fullend recommend that the claim be dismissed.

When dismissinghe complaint in whole or in part, the Court is to consider whether to
allow the plaintiff an opportunity to amend the complaint. Pro se plaintiffs should be given a
reasonable opportunity to remedy defects in their pleadiReysoldson v. Shillinger, 907 F.2d
124, 126 (10th Cir. 199Q)[If] it is at all possible that the party against whom the dismissal is
directed can correct thaefect in the pleading or state a claim for relief, the court should dismiss
with leave to amend)’ The opportunity to amend should be granted unless amendment would be
futile. Hall v. Bellmon, 935 F.2d 1106, 11690 (10th Cir. 1991):Complaints drafted by pro se
litigants...are not insulated from the rule that dismissal with prejudice is padarl@ire to state
a claim when it is obvious that the plaintiff cannot prevail on the facts he bgedtnd it would
be futile to give him an opportunity mmend.” émission in origingl (internal quotation marks
and citation omitted) Parker v. Dowling, 625 F. App’x 343, 347 (10th Cir. 2015).

In this case, Mr. Martin’s description of Defendant Fuller's conduct does not rise to the
level of an Eighth Amendment violation. Thus, under the facts alleged, Mr. Martin cannot prevai
on his excessive force claim against Defendant Fuller. Betaeisecommendation to dismiss is

not based on a curable defect, but on the mdritecommend dismissing the claim ausi



Defendant Fuller with prejudice&.f. Reynoldson, 907 F.2dat 126 (“[W]here deficiencies in a
complaint are attributable to oversights likely the result of an untutored pro setlgiggorance
of special pleading requirements, dismissal of the complaint without prejudicéeisapks’).

B. Plaintiff Has Not Shown Disputed Issues of Material Fact as to Whether the Use of
For ce by Defendant Rhyne Was Excessive

In assessing excessi@ce claimsthe Tenth Circuit hasecognized that “a prison guard,
to maintain control of inmates, must often make instantaneottbeepot decisions concerning
the need to apply force without having to secgndss himself.Sampley v. Ruettgers, 704 F.2d
491, 496 (10th Cir. 1983) (internal quotation marks omitted). Therefore, “review of a cldim of t
use of excessive force in a prison is to be deferential to the priSosef v. Branson, 108 F.3d
1296, 1300 (10th Cir. 1997). In particular, “when prison officials must act to preseeveal
order and discipline, we afford them witenging deference.Redmond v. Crowther, 882 F.3d
927, 938 (10th Cir. 2018)(internal quotation marks ancitation omitted) Although “[t]his
deference does not insulate from review actions taken in bad faith and for no legitimategur
neitherdoes it permit courts to “freely substitute their judgment for that of officials wemade
a considered choiceld. (internal quotation marks omitted).

To determine if an act of force is excessive under the Eighth Amendmens eodergo
atwo-part inquiry. The first part “asks if the alleged wrongdoing was objectively harmful enough
to establish a constitutional violationRedmond, 882 F.3d at 93 (internal quotation marks
omitted). The second pais a subjective question that asks whether the alleged offender “acted
with a sufficiently culpable state of mindd. (internal quotation marks amitation omitted).

Under the objective prong, an excessive force claim cannot succeed if the use o for
both de minimis and “not of a sort repugnant to the conscience of mankisndsh v. Duke, 616

F. App'x 883, 888 (10th Cir. 2015) (internal quotation marks @tation omitted).The focus is



on the nature of the force used, not merely the seriosisf#se inmates injury.Grahamv. Sheriff

of Logan Cty., 741 F.3d 1118, 1123 (10th Cir. 201B).this case, Mr. Martirs excessive force
claim against Defendant Rhymséens from Defendant Rhyrie use of pepper sprafter Mr.
Martin was aggressive amtid not comply with Defendantsrders [Doc. 1, p. 10]‘Pepper spray

is an instrument with which prison officers wield their authority, or force, and thussés
implicates the excessive use of forcB€Spain v. Uphoff, 264 F. 3d 965, 978 (10th Cir. 2001).
WhetherDefendantsuse ofpepperspray was objectively harmful enough to violkte Martin's
Eighth Amendment right$turns in part on how long plaintiff was sprayed and whether he was
adequately irrigated afterwards or left tdfeuunnecessarily.Norton v. The City of Marietta,

OK, 432 F.3d 1145, 1154 (10th Cir. 2005).

Video evidence shows thatter Mr. Martiris initial refusal to comply with Defendahts
orders Defendant Rhyne disbagdpepper spray toward Mr. Martmface twice [DVD 00:50¢
01:03]. The first spray lasted approximately two seconds.J0:50-00:52]After the first spray,
Mr. Matrtin still did not comply with Defendaritordersand after approximately ten seconds,
Defendant Rhyne disbursed a second spray which also lasted approximately two gétonds.
01:0101:03]. Mr. Martin then complied and submitted to wrist restra[ihts,. 01:05].He was
escorted out of view of the camera approximatelyy-five seconds after the first spray was
disbursed.Id., 01:43].Incident reports and Defendanigitten statements regarding the incident
indicate that Mr. Martin was called out of his pod at approximately 11:4(J@ou. 262, pp.

4]. The incident itself lasted less than two minutes. [DVD 00:50-01:43]Inthate Use of Force
Injury Report indicates that Mr. Martin was taken to the facgdityurse at approximately 11:45
a.m. and refused medical treatment. [Doc22@p. 68]. Based on this timeline, it appears that

Mr. Martin was offered medical attBon approximately one or two minutes after the pepper spray



was disbursed. [Doc. 28, pp. 18; DVD 00:50-01:43 Fromthis evidence, it cannot be said that
the force usedbjectively harmful enough to establish a constitutional violagemBrosh, 616
F.App'x at888.

Under the subjective prongf the excessive force analysis, “[a]n official has a culpable
state of mind if he uses force maliciously and sadistically for the very purpoaasihg harm,
rather than in a good faith effort@aintain or restore disciplineSayed v. Virginia, 744 F. Apfx
542, 549 (10th Cir. 2018) (internal quotation marks @tation omitted):[A] n officers conduct
constitutes a use of force used maliciously and sadistically for the very purposeing bans
where no legitimate penological purpose can be inferred from the conbegpdin, 264 F.3d at
978 (internal quotation marks antation omitted).

Here,Mr. Martin does not dispute Defendanttaims that he became verbally aggressive
after Defendat Fuller addressed him regarding the lunch tray. [Doc. 1, p. 10; Doc. 29, pp. 2, 4].
Nor does he dispute that he did not comply with Defendandess to place his hands on the wall.
[1d.]. Rather, Mr. Martin alleges that Defendant Rhymadiciously sprayed him after Mr. Martin
complied and placed his hands on the wall. [Doc. 1, p. 10; Doc. 29:4pHBwever, this claim
is belied by the video evidence, which shows that Defendant Rhyne disbursed taectmad
sprayswhile Mr. Martin was not complying with Defendasbrdersand did not use the pepper
spray after Mr. Martin complied. [DVD 00:801:43]. This indicates that Defendant Rhysase
of force serveda penological purpose-maintainng or restoing discipline—and was not
employedmaliciously and sadistically for the very purpose of inflicting pain or h&asmSayed,

744 F. Appx at549 As the Tenth Circuit has recognized, “prisoners cannot be permitted to decide
which orders they will obey, and when they will obey theRedmond, 882 F.3d at 938 (internal

guotation marks omitted).



| find that Mr. Martin has not established that issues of material fact exigdha&sobjective
or subjective prongs of the excessive force analysis and summary judgment in f2agterafant
Rhyne is appropriat&ee Redmond, 882 F.3dat 936.
1. RECOMMENDATION
For the foregoing reasons, | recommend that Mr. Martilam against Defendant Fuller
be dismissed with prejudice and that summary judgment be grankéd bfartin’s claim against

Defendant Rhyne.

(; / 7‘[&_)7: 5
JERRY H. RITTER
UNITED STATES MAGISTRATEJUDGE

THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAY S OF SERVICE of
a copy of these Proposed Findings and Recommended Disposition, they may file writteorsgecti
with the Clerk of the District Court pursuant to 28 U.S.C. § 636(b)(1).

A party must fileany objectionswith the Clerk of the District Court within the fourteen-day
period if that party wants to have appellate review of the proposed findings and

recommended disposition. If no objections arefiled, no appellate review will be allowed.




