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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
J. LEE,
Plaintiff,
VS. No. CIV 17-1230 JB/LF

THE UNIVERSITY OF NEW MEXICO,
a public university, THE BOARD OF
REGENTS OF THE UNIVERSITY OF
NEW MEXICO, individually and in their
official capacities, ROBERT G. FRANK,
individually and in hs official capacity,
LAURA VELE BUCHS, individually and in
her official capady, HEATHER COWAN,
individually and in heofficial capacity,
FRANCIE CORDOVA, ndividually and in
her official capad¢y, MEGAN CHIBANGA,
individually and in heofficial capacity,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on tli#efendants’ Motion for Summary
Judgment, filed February 6, 2020 (Doc. 70).e ourt held a hearing on September 28, 2020.
See Clerk’s Minutes at 1, filed fember 28, 2020 (Doc. 106). T@mary issues are: (i) whether
Plaintiff J. Lee, a Universitpf New Mexico (“UNM”) doctoral student, admitted to the UNM
Police Department (‘UNMPD”) it he engaged in nonconsealssexual contact with a UNM
freshman, Jane Rdewhile Roe was incapacitated from alcohol; (ii) whether, during UNM’s

investigation into the alleged»aeal assault, UNM relied on a credibility determination regarding

The Defendants refer to this woman as Jane Roe “to protect the privacy of the young
woman who was the victim of an alleged sexassault.” MemorandurBrief in Support of
Defendants’ Motion for Summary Judgment at.3, filed February 6, 2020 (Doc. 71). The Court
therefore will refer to the alledgevictim as Roe throughout this M@randum Opinion and Order.
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Roe’s statements in making itadiing that Lee had violated UNBMsexual misconduct policies;
(iif) whether the Defendants, UNM, the BoardRégents of UNM, and current UNM President
Garnett S. Stokesyiolated Lee’s due process rights by expelling him from UNM without
providing him with a hearindiv) whether the Defendants vaiked Lee’s due process rights by
prohibiting Lee from crossxamining witnesses; (v) whetheetbefendants violated Lee’s due
process rights by failing to provide hiwith access to evidence considered during the
investigation; (vi) whether the Defendant®lated Lee’s due prose rights by employing an
inquisitorial model of factfinding, where the irstigator, Ms. Laura Vele Buchs, both presided
over the investigation and detgined that Lee violated UNM’'sexual misconduct policies; (vii)
whether the Defendants violatedd’s due process rights, becauseiheld actual bias against
Lee; (viii) whether the Defendants violategd’s due process rights, because Buchs applied a
preponderance-of-the-evidence standard wklee decided that Lee violated UNM'’s sexual
misconduct policies; and (ix) whether the Defanis violated Lee’s due process rights ,because
they did not notify him that the UNM Dean $fudents (“DOS”) would consider his provision of
alcohol to minors when it decided that expalsirom UNM was an appropriate sanction. The
Court concludes that the Defendahtive not violated Lee’s dueopess rights, beoae: (i) Lee’s
statements to the UNMPD constitute admisstortgaving nonconsensual sexual contact with Roe
while she was incapacitated; (ii) Roe’s credipilitas not at issue, because the UNM Office of

Equal Opportunity (“OEQO”) relied almost exciusly on Lee’s admissions to the UNMPD that he

2The Court previously dismissed Laura VBlechs, Heather Cowan, Francie Cordova, and
Megan Chibanga, on quaéfl immunity grounds. ®el_ee v. Univ. of NewMexico, 449 F. Supp.
3d 1071, 1080 (D.N.M. 2020)(Browning, J.). On JRly 2020, the parties filed a Stipulation of
Dismissal of Plaintiff's Title IX Claim, in which &y agreed to dismiss Lee’s Title IX claim. See
Stipulation of Dismissal dPlaintiff's Title IX Claim, filed July 21, 2020 (Doc. 96).
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had engaged in nonconsensual sex with Roe whiewas incapacitated determining that Lee
violated UNM policies; (iii) theddefendants provided Lee withlaast four in-person opportunities

to be heard on the charges agahim -- including a hearing witbhounsel present -- as well as
opportunities to provide written seahents characterizing his contfev) the Due Process Clause
of the Fourteenth Amendment of the ConstitutiothefUnited States of America does not require
the Defendants to allow Lee tnoss-examine witnesses in anynfio-- because Roe’s credibility

is not at issue, this would be a fruitless exsar{v) the Defendants pralad Lee with summaries

of all evidence which the OEO considered irdigsision that Lee violated UNM policy, including
detailed synopses of interviews with witnesses, and allowed Lee to supplement the evidentiary
record; (vi) the inquisitorial model of factfimd) satisfies the Due Peess Clause in university
disciplinary proceedings, because non-adversariadels of truth seeking, coupled with
opportunities to challenge a sindgkctfinder’'s decision, are an pqpriate means of deciding
critical administrative matters; (vii) Lee has ngercome the Court’s presumption that Buchs was
fair and impartial during henvestigation, and, even if Buchsbgased towards Lee, Lee had a
separate administratiieearing with the DOS, as well as opportunities to appeal both Buchs’
decision and the DOS’ sanctioning decision to UNMresident and Board of Regents; (viii) the
preponderance-of-the-evidence standard satigfie Due Process Clause, because university
disciplinary proceedings are not quasi-criminall &ix) the Due Process Clause does not require
universities to provide students netiaf every factor that they cader in determining appropriate
sanctions for violations of uwversity policies; regardless, ael notice in advance of Lee’s
sanctions hearing would have been impractichigleause (a) he admitted during the sanctions
hearing that he provided alcohol to minors} [lee’s previous statements to the OEO and the

UNMPD indicated that he had prolgd alcohol to minors; (c) atlde DOS gave Lee constructive
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notice that it would consider his provision of alcohol to minors wheridatrimed Lee before the
hearing that the hearing officer would consiéerdence presented in the hearing, along with
evidence collected during the ORRGvestigation, when setting sisanction.  Accordingly, the
Court grants the Defendantdotion for Summary Judgment.

FACTUAL BACKGROUND

On February 25, 2016, the OEO found tha¢ lbad violated UNM’s sexual misconduct
policies. See Defendants’ MSJ Memo { 19, as8dHing this fact); FOD at 3. On July 6, 2016,
Lee received notice that he has been expéitad UNM because he hadblated UNM'’s sexual
misconduct polices. DOS Sanctions Letter at22ed July 6, 2016, filed February 6, 2020 (Doc.
71-3)(“DOS Sanctions Letter”). See DefendaM#8J Memo | 25, at 11 (asserting this fact).
Lee’s administrative chi@nges to the OEQO'’s finding and hésibsequent expulsion ultimately
failed. See Defendants’ MSJ Memo 1 20, at 9 (dsgghis fact); Minutes of the Regular Meeting
of the Board of Regents of UNM at 14 (édtMay 13, 2016), filed February 6, 2020 (Doc. 71-
3)(“Meeting Minutes”).

1. The “Dear Colleague” Letter.

On April 4, 2011, the United States DepartmehEducation (“USDOE”) issued a letter
providing school districts, colleg, and universities (“schoolsiith guidance on how to meet
their obligations under Title IX of the Eduaati Amendments of 1972 (“Title 1X”), 20 U.S.C. 88

1681 et seq., and its implementiregulations, 34 C.F.R. § 166See United States Department

3Lee attaches a copy of the Dear Colleague Letter to his Response, and includes additional
material facts related to theeBr Colleague Letter. See Respe at 11. The Defendants do not
dispute Lee’s characterization ottDear Colleague Letter. See Real 10 (admitting this fact).
D.N.M. LR-Civ 56.1(b) (“All materal facts set forth in the rpense will be deemed undisputed
unless specifically controverted.”). The Coutierefore, concludes dh the Dear Colleague
Letter’'s contents are not in giste, and summarizes the Dear Colleague Letter to the extent its
contents are relevant toe Court’s analysis.
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of Education Office of Civil Rights Letter at(dated April 4, 2011), filed March 23, 2020 (Doc.
76-6)(“Dear Colleague Letter’)di at 1 n.1 (identifying the Dear (lmague Letter as a significant
guidance document). The Dear Colleague Letteisas that Title IX protuits sex discrimination

in education programs, and thaksal harassment -- inalling sexual violence -- is a form of sex
discrimination._See Dear Colleague Letter abéxual violence, the Dear Colleague Letter states,
includes “physical sexual acts perpetrated ag@mserson’s will or where a person is incapable

of giving consent due to the victim’s use of drugs or alcohol,” or where a person cannot consent
“due to an intellectual or other disability.” De@olleague Letter at 1. The Dear Colleague Letter
next lists acts of sexual violence, including ‘@apsexual assault, sexual battery, and sexual
coercion.” Dear Colleague Letter at 1-2.

The Dear Colleague Letter advises schamgarding grievance procedures for sex
discrimination complaints. See Dear Colleaguitdreat 8 (citing 34 C.F.R. 8 106.8(b)). The Dear
Colleague Letter instrustschools that Title IDpermits, but does not regaj schools to utilize
separate grievance procedufes sex discrimination complain@nd other student disciplinary
complaints. _See Dear Colleague Letter afBe Dear Colleague Letteontinues that, although
grievance procedures “may include voluntary infal mechanisms (e.g., mhiation) for resolving
some types of sexual harassmeonplaints, . . . it is improper for a student who complains of
harassment to be required to work the problem directly with theleged perpetrator . . . .” Dear
Colleague Letter at 8; id. (“[lrtases involving alleg@ns of sexual asskipymediation is not
appropriate even on a voluntarysiga”). The Dear Colleaguetier accordingly urges schools to
state in their grievance procedures that thegkwill not employ mediation to resolve sexual

assault complaints. _See Ddaolleague Letter at 8; Studehiandbook at 8 (“The options of
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mediation and informal disposition . . . are awdilable when the accused student has been found
to have engaged in prohibited discrimination.”’);.OEO Discrimination Ghims Procedure at 3.

The Dear Colleague Letter emphasizes that schools must provide “a complainant a prompt
and equitable resolution” under Title IX. Dearlléague Letter at 8. The Dear Colleague Letter
lists “elements that are critical to achéeesompliance” with Title IX’s requirements:

Notice to students, pares of elementary and secondary students, and
employees of the grievance procedures, including where cortgpha@ty be filed;

Application of the procedures toroplaints alleging harassment carried out
by employees, other studsnor third parties;

Adequate, reliable, and impartial investigation of complaints, including the
opportunity for both parties to pes® witnesses and other evidence;

Designatec&ndreasonablyprompt time frames for ghmajor stages of the
complaint process;

Notice to parties of the outcome of the complaint; and
An assurance that the school wilkéasteps to prevémecurrence of any
harassment and to correct its discrimimgteffects on the complainant and others,

if appropriate.

Dear Colleague Letter at 9.

Subsequently, the Dear Colleague Letter expammdseveral of these elements. See Dear
Colleague Letter at 9-14. First, student griee procedures for resolving sex discrimination
claims “should be ... easilynderstood, easily locate and widely distributed” as well as
“prominently posted on school Web sites” and tselectronically to b members of the school
community . . ..” Dear Colleague Letter9at See Student Handbook at 7; OEO Discrimination
Claims Procedure at 4.

Second, the Dear Colleague Letter désms how schools should ensure “adequate,

reliable, and impartial investigation of complaii Dear Colleague Letter at 9. The Dear
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Colleague Letter notes thdtreugh sexual misconduct under Titde may constitute a criminal
violation, standards for criminalaations differ from se discrimination claims; thus, an activity
may still violate Title IX even if it is not crimal. See Dear Colleaguetter at 9. Furthermore,
the Dear Colleague Letter insists that schoollsstikt investigate sex discrimination claims under
Title IX even if acriminal investigation is unde/ay. See Dear Colleague Letter at 10. The Dear
Colleague Letter continues that schools should infaymplainants of theirght to filea criminal
complaint, and advises schools totdiscourage complainants fraiiting criminal complaints.
See Dear Colleague Letter at 10.

The Dear Colleague Letter counsels schoodd th“clear and convincing” evidentiary
standard is “inconsistent withdhstandard of proof established faolations ofthe civil rights
laws, and [is] thus not equitable under Title IXJear Colleague Letter at 11. Consequently, the
Dear Colleague Letter instructshools to apply a pponderance-of-the-evedce standard when
investigating sex discrimation claims. _See Response at 14séating this fact); Reply at 10

(admitting this fact); Dear Colleague Letted @t11 (citing Desert Palace, Inc. v. Costa, 539 U.S.

90, 99 (2003); Steadman v. SEC, 450 U.S981102 (1981); Price Wathouse v. Hopkins, 490

U.S. 228, 252-55 (1989); JenningdJniv. of N.C., 482 F.3d 686, 695t(MCir. 2007))._See also

Deborah L. Brake, Fighting the Rape Cult\vars Through the Preponderance-of-the-evidence
Standard, 78 Mont. L. Rev. 428 (concluding that “most univeties were already using this
standard of proof” in 201 and “citing multiple stdies showing that well @v half of American
colleges and universities used preponderance-of-the-evidenstandard forsexual assault
adjudications).

Next, the Dear Colleague Letturges schools farovide the partiesan equal opportunity

to present relevant witnesses and other ewekethroughout the investigion. Dear Colleague
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Letter at 11. For example, “ifschool chooses to allow partieshtave their lawyers participate
in the proceedings, it must do so equally for both parties.” Dear Colleageeat 12. Moreover,
the Dear Colleague Letter “strongly discouragelsools from allowing the parties personally to
guestion or examine each other during the hgafecause such questing “may be traumatic
or intimidating, thereby possibly escalating perpetuation a hostile environment.” Dear
Colleague Letter at 12. See MOO, 449 F. Supp0at (“[T]he Dear Colleague letter encourages
colleges and universities to limit cross-exartiom in . . . circumstates[]” involving “sexual
assault” accusations.); Bd. Begents Admissions at 5 (quotitige same passage in the Dear
Colleague Letter). Further, the Dear Colleague Letter encourages schools to provide an appeals
process._See Dear Colleague Letter at 12; OBCrimination Claims Procedure at 4. If schools
provide an appeals process, they “must do sbdith parties,” and “mushaintain documentation
of all proceedings.” Dear Coligue Letter at 12. See OEO Distnation Claims Procedure at
4.

The Dear Colleague Letter next delineates fjoations for persons involved in a school’s
grievance procedures. See Dear Colleague Lattd?2. First, theytould have “training or
experience in handling complaints of sexuwrassment and sexua&iolence” including
“applicable confidentiality requirements.” De@olleague Letter at 12. Further, in sexual
violence cases, the factfinder should havecsdf training regarding sexual violence -- for
example, “if an investigation onearing involves fomsic evidence, that evidence should be
reviewed by a trained forensic emier.” Dear Colleague Letter &2 n.30. Finallyall “conflicts
of interest between the fact-finder decision-maker and the parties should be disclosed.” Dear
Colleague Letter at 12. The Dear Colleague Letigsts that schools “ust provide due process

to the alleged perpetrator|[]” but “should ensura tteps taken to accord due process rights to the
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alleged perpetrator do not restrict or unnecessarily delay the Title IX protections for the
complainant.” Dear Colleague Letter at 12

Third, the Dear Colleague Letter expands up®instruction that schools should provide
“designated and reasonably prompt time frame®®ar Colleague Letter at 12. The Dear
Colleague Letter announcesttschool grievance procedures skiadgtail time fraras for: (i) the
school’s investigation; (ii) the school will providiee parties with theomplaint’s outcome; and
(iif) when the parties may file aappeal._See Dear Colleagudteeat 12. Althougimvestigations
take sixty days on average, tira¢line “will vary dep@&ding on the complexity of the investigation
and the severity and extent of thedssment.” Dear Qleague Letter at 12.

Finally, the Dear Colleague Letter discus#s requirement that schools should provide
“notice of outcome.” Dear Cahgue Letter at 13. Schools Ust notify parties in writing”
regarding the outcome of the colaipt and any subsequent appeBkar Colleague Letter at 13.
Moreover, under the Family Educational Rightd &rivacy Act, 20 U.S.& 1232(g) (“FERPA”),
schools may disclose informationaal student sanctions where thad#n directly relates to the
complainant; for example, if ¢hschool orders an accused student to refrain from contacting the
complainant._See Dear Colleadiedter at 13. The Dear Colleaguetter also suggests education
and prevention tactics schools may employ, incigddducation programs. See Dear Colleague
Letter at 14. The USDOE has since rescinded #er Qolleague Letter. See MOO, 449 F. Supp.

at 1129-3C.

“4In the MOOQ, the Court explained that

In November 2018, the Departmenttducation’s Office of Civil Rights
issued a notice of proped rulemaking on proper evidentiary standards. See
Nondiscrimination on the Basis of Sex Education Programs or Activities
Receiving Federal Financial Assistan83 Fed. Reg. 61462-01 (proposed Nov. 29,
2018). While not entirely repudiating tpeeponderance standard, the Department
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2. The Alleged Sexual Assault.

In the fall of 2015, Lee was a ttyrone-year-old grduate student at UNM. See Defendants’
MSJ Memo T 1, at 2 (assertingsthiact)(citing Deposition ofahg Hoon Lee at 14:1-21 (dated
August 30, 2019), filed Februas; 2020 (Doc. 71-1)(“Lee Depo”)d. at 15:9 to 17:23). Lee
lived in student housing at UNM -- Lobo Villageand had three roommates. See Defendants’
MSJ Memo 1 1, at 2 (asserting this fact)(gjtLee Depo. at 14:1-21; id. at 15:9-17:23)J0hn
Goodnight, who was nineteen years old, was one of Lee’s roommates. See Defendants’ MSJ

Memo 1 1, at 2 (asserting this fact)(@jiLee Depo. at 14:1-21; id. at 15:9-17:23)ee went with

of Education proposed to limit its apm@iton, and suggested that, in reaching a
determination regarding sponsibility, the Universitymust apply either the
preponderance-of-the-evidence standardthe clear and convincing evidence
standard. The recipient may, howewanploy the preponderag®f-the-evidence
standard only if the recipiénises that standard fooreduct code violations that do
not involve sexual harassment but cary siame maximum disciplinary sanction.
The recipient must also apply the samadsad of evidence for complaints against
students as it does for complaints agaermaployees, including faculty. 83 Fed.
Reg. 61462-01, 61477.

MOO, 449 F. Supp. at 1129-30.

°Lee, as he does with nearly all factghie Defendants’ MSJ Memo, purports to dispute
the facts detailed in DefendankSJ Memo 1 1, at 2, as “irrelevaantd immaterial because [they]
do not go to whether Plaintiffdue process rights were violatadd whether such violations
prejudiced Plaintiff.” Responge Defendants’ Motion for Summadpdgment at 2-3, filed March
23, 2020 (Doc. 76)(citing Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249 (1986)). Rule 401
of the Federal Rules of Evidence states that evidisnedevant if it “hasany tendency to make a
fact more or less probable than it would be withithe evidence” and thiict “is of consequence
in determining the action.” Fed. R. Evid. 401(a)-(Bjrelevant evidence is not admissible.” Fed.
R. Evid. 402. The Court has previously held, boer, that a “relevance argument similarly does
not dispute the fact” and thatelevance is a legal argument that is best left for the Analysis
section” of the opinion._SEC v. Galtbne, No. CIV 12-0257, 2015 WL 5138242, at *27 n.95
(D.N.M. Aug. 22, 2015)(Browning, J.). Further, Lee’s background at UNM is relevant, because
he argues that UNM violated his due process sight myriad of ways when UNM expelled him.
See Response at 15-30.

®For the reasons stated in n.5, sufite,Court considers this fact.
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Goodnight to an event at UNM'’s anthropologyuseum, Maxwell Museum, on the evening of
September 18, 2015. See Defendants’ MSJ Me@af 2 (asserting thfact)(citing Lee Depo.

at 23:19-24:25; id. at 27:1-1?).Goodnight planned to meet R@eyineteen-year-old freshman at
UNM, at the event._See Defendants’ MSJ Men2, &t 2 (asserting this fact)(citing Lee Depo. at
23:19-24:25; id. at 27:1-17). After the eventel.&oodnight, and Roe returned to Lobo Village
together. _See Defendants’ MSJ Memo | 2, @&sBerting this fact)(tthg Lee Depo. at 23:19-
24:25; id. at 27:1-17). Latehat evening, the UNMPD recee 911 call from Roe, who had
locked herself in her car._See Defendants’ MSbI§ 3, at 2 (asserting this fact)(citing State of
New Mexico Supplemental Report at 1 (daBsghtember 18, 2015), filed February 6, 2020, (Doc.

70-1)(“Fisher Supp. Rpt.”)). UNMPD Officer Michael Fishearrived at Lobo Village at 10:21

"For the reasons stated in n.5, sufite,Court considers this fact.

8Lee again, as he does with nearly all fadtsdat in the Defendants’ MSJ Memo, disputes
the facts described in Defendants’ MSJ Memo §t12, as “irrelevanand immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated anghether such violations
prejudiced Plaintiff.” Response at 3 (oiji Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249
(1986)). The Court reiterates igevious description of the astdard it applies to relevance
disputes, see n.5, supra. Further, Lee’s initialtmegeavith Roe is relevant to Lee’s claim that he
did not know the identity of witnesses intewid during the OEO investigation. See Response
at 14.

Lee contends that there are disputed facts thdrePlaintiff was locked in her car or if
she locked herself in the car.” Respons8 &titing Jong Hoon Lee OEO Statement at 13 (no
date), filed February 6, 2020 (Doc. 71-2)).eTlee OEO Statement does not dispute whether Roe
locked herself in her car. Séee OEO Statement at 13. The Qotinerefore, finds this fact
admitted. _See D.N.M. LR-Civ 56 4) (“All material facts set foht in the Memorandum will be
deemed undisputed unless specifically controvertetlée also disputes these facts as “irrelevant
and immaterial because [they] do not go to wheBiaintiff's due process rights were violated
and whether such violations prejudiced Plaintiff.” Responsg (@iting Anderson v. Liberty
Lobby Inc., 477 U.S. 242, 249 (1986)). The Court rates its previous description of the standard
it applies to relevance disputesese5, supra. That Roe lockkdrself in her car and called the
police is relevant, because it was included in the police reports upon which the OEO relied in
making its sexual misconduct finding. See nalary Letter of Determation at 27, filed
February 6, 2020 (Doc. 71-2)(“PLOD”)(explaining tlilaé police report stas that “upon arrival
Complainant was locked in her vehicle, ‘intoxicated and not able to stand up,”’[Roe’s] speech was

-11 -
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p.m., where he interviewed both Goodnight arek L _See Defendants’ MSJ Memo | 3, at 2
(asserting this fact); Response at 3 (admittingfd). Fisher interviewed Goodnight and Lee,
recorded those interviews, and documented them in a written report. See Defendants’ MSJ Memo
1 3, at 2 (asserting this fact{sg Fisher Supp. Rpt. at 1J. After the interview, the UNMPD
transported Lee to the police station, where Latigi@ated in another interview that was audio-
recorded and documented in a written police report. See Defendants’ MSJ Memo | 3, at 2
(asserting this fact); UNMPD Felony SupplemeiiRaport at 36 (dated @, 2015), filed Feb.

6, 2020 (Doc. 71-1)(“UNMPD Felony Supplemental Repdtt”).

LRL)

slurred and there was an odoradtoholic beverageoming from inside the vehicle
Fisher. Supp. Rpt.).

)(quoting

10 ee purports to dispute whether “Office Féstdocumented any taped interviews with
Plaintiff and Mr. Goodnight in a police reportResponse at 3. Lee continues that “Defendants
cite no evidence demonstrating Officer Fisher's police report is a transcription of his taped
interviews with Plaintiff and Mr. Goodnight . . . Response at 3. Lee acknowledges that Fisher
interviewed Goodnight and Lee &eptember 18, 2015 after the gie sexual assault. See Lee
Depo. at 705:5-24; id. at 74:10-77:19. MoreoveshEr’'s report indicatethat his “contact with
Lee and Goodnight was recordedron department voice recorderFisher Supp. Rpt. at 2. The
Defendants aver that Fisheetorded” his interviewsiith Lee and Goodnight, and subsequently
“documented” them in the report. DefendaM&&J Memo MSJ | 3, at 2. The Defendants do not
allege that Officer Fisher’s pert is a transcription of his terviews with Lee and Goodnight.
Defendants’ MSJ Memo MSJ | 3, at 2. The Dd#nts, however, provided an audio recording
and transcript of Fisher’s interview with LeBee Transcript of Audio Recording Labeled: Ex. C-
1 -- Audio Recording of Lobo Village Interview dbng Lee at 31 (undated), filed February 6,
2020 (Doc. 71-1)(certifying the audguality as “fair”). Lee cite to no evidence demonstrating
that Fisher’s report does not “document[]” b@versations with Lee and Goodnight. Defendants’
MSJ Memo 1 3, at 2. See Response at 3; Fislgp. Rpt. at 2. The Court, therefore, concludes
that there is no dispute whettésher’s report documead his interviews with Lee and Goodnight.
See Fisher Supp. Rpt. at 2; D.N.M. LR-C»6.1(b) (“All material fats set forth in the
Memorandum will be deemed undisputedess specifically controverted.”).

11 |ee again, as he does witharly all facts in the Defendts’ MSJ Memo, disputes the
facts in the Defendants’ MSJ Merfid3, at 2, as “irrelevant amghmaterial because [they] do not
go to whether Plaintiff's due process rights werdated and whether suefiolations prejudiced
Plaintiff.” Response at 3 tong Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249 (1986)). The
Court reiterates its previous déaption of the standard it appie¢o relevance dputes, see n.5,
supra. Lee notes that thisct “references evidence not comsied by the OEO,” including “the

-12 -
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3. Lee’s Conversations with the Policé?

UNMPD Felony Supplemental Report, and therefshmeuld not be considered by this Court.”
Response at 3. First, the PLOD em®that Lee “went tthe police station i police vehicle, on
[his] own accord to make [a] statement[]” aftaés interview with Fsher. PLOD at 22, 28. The
PLOD also states that “a [UNMPD] Significaavents Form (dated September 18, 2015), a State
of New Mexico Uniform IncidenReport (dated Septdrar 18, 2015), and a&e of New Mexico
Supplemental Report (dated Sepbem18, 2015) are of record.” PLOD at 16. It is unclear
whether the OEO specifically considered Lg@fice station interview; the UNMPD summarizes
this interview in a police report titled “University of New Mexico Police Department Felony
Supplemental Record.” UNMPBelony Supplemental Report 36. “In a civil case, police
reports may be admissible as palrecords under rule 803(8)(a) of the Federal Rules of
Evidence.”_Dorato v. Smith, 108 F. Supp. 3d 1a&%1 n. 6 (D.N.M. 2015)(Browning, J.). Here,
the Court discusses only the portions of the UNMFelony Supplemental Rert that include the
officer, Detective R. Duren’s first-hand observaticas well his interviews with Lee. See Dorato
v. Smith, 108 F. Supp. 3d at 1071 n.6; Waklke$pina, 2018 WL 6519133} *15 (D.N.M. Dec.

11, 2018)(Browning, J.)(admitting a police reponder rules 803(8)(a)(iii)) and 801(d)(2)). Lee
does not raise hearsay objections about Goeirt’'s consideration of the UNMPD Felony
Supplemental Report. See Response at 4-5. kseeaafjues that theo@rt should not consider
statements from his deposition because he argues this deposition is “evidence not considered by
the OEO . . . and, therefore, should not be consitlby this Court.” Response at 4 (citing Argo
v. Blue Cross and Blue Shield of Kansd52 F.3d 1193, 1199 (10th Cir. 2006). The case Lee
cites is not directly applicable here, as ityodiscusses the generabstlard for considering
evidence at the summary judgment stage. Sge ArBlue Cross and Blue Shield of Kansas, 452
F.3d 1193, 1199 (10th Cir. 2006). The fact at issse lahs ample support elgeere in the record.
See UNMPD Felony Supplemental Repat 36. The Defendants cealy on Lee’s statements as
the statements of a party opponent; they areheamsay. See RawersWnited States, No. CIV
19-0034 JB\CG, 2020 WL 5663427, at *1 n.2 (D.N3é&pt. 23, 2020)(Browning, J.)(admitting a
defendant’s statements regarding the car accidesta¢ to a police officer as statements of a
party opponent). Lee cannot offestdwn statements if he is offieg them for the truth of the
matter asserted._ See Rawers v. Uniidtes, 2020 WL 5663427, at *1 n.2 (holding that a
plaintiff's own statements, “when she offers thaerself, are hearsay without any exception to
save their admissibility”).

12At the summary judgment stagacts must be vieweith the light mosfavorable to the
nonmoving party when there is a “genuine” disputéabose facts. Fed. Rule Civ. Proc. 56(c).
In Scott v. Harris, 550 U.S. 372 (2007), the Supremertof the United States of America stated
that:

“[T]he mere existence abme alleged factual dispute between the parties
will not defeat an othernse properly supported motion for summary judgment; the
requirement is that there be gaenuine issue oimaterial fact.” Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247-248 (1988)/hen opposing paes tell two
different stories, one of whicis blatantly contradictedy the record, so that no
reasonable jury could believe it, a courbsld not adopt that version of the facts
for purposes of ruling onmotion for summary judgmenilThat was the case here
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Lee informed Officer Fishehat Roe and Goodnight welgaying Blackjack and taking
shots” and “that at first everytig seemed fine but then [Roe]caene very intoxicated.” Fisher
Supp. Rpt. at 1. See Defendants’ M&mo { 5, at 3 (asserting this fatt)Lee informed the
UNMPD that he observed Roe “drink three shot whiskey.” UNMPD Felony Supplemental

Report at 39 (dated Oct. 5, 2015), filed F&b2020 (Doc. 71-1)(“UNMPD Felony Supplemental

with regard to the factugsue whether respondent wawithg in such fashion as
to endanger human life. Respondent’s versioevents is sotterly discredited by
the record that no reasonable jury codve believed him. The Court of Appeals
should not have relied on such visible fictj it should have viewed the facts in the
light depicted by the videotape

Scott v. Harris, 550 U.S. at 380-81 (emphases inrmaiy In Scott v. Harris, the video record
clearly contradicted the plainti version of events. See 5503Jat 380-81. The Supreme Court,
therefore, concluded that a couray not adopt a “blatantly contliated” version of the facts at
the summary judgment stag 550 U.S. at 380-81. The Unit8thte Court of Appeals for the
Tenth Circuit also has concluded that, where audio recording of an event “blatantly
contradicts™ a plaintiff's versin of the facts at the summandpgment stage, theurt should not
adopt the plaintiff's version of the facts toetlextent that the audio recording “blatantly
contradicted™ them. Yorkv. City of Las Cruces, 28 F.3d 1205, 1210-11 (10th Cir.
2008)(concluding that a tapecording which only captured peof the events and was often
unintelligible did not blatantlyantradict the plaintiff's versioof the evidence)(quoting Scott v.
Harris, 550 U.S. at 380). See Cordero v. Frdt8 F. App’x 768, 769 (10th Cir. 2015)(explaining
that, in a police shooting case, although ewider including a video, audio recordings, and
physical evidence -- undermined tplaintiff's witnesses, the videdid not contradict blatantly
the plaintiff's version of events, because thdea did not show clearlthe plaintiff holding a
gun)(citing_Scott v. Harris, 550 U.S. at 380). Hex®jn_Scott v. Harris, Lee denies some of the
police reports’ contents, but clear, intelligible audio recordings support the police reports. To the
extent that Lee purports that he did not provigeicular statement toetpolice, the Court will
not credit Lee’s testimony where the audio redomys of his police interviews “blatantly
contradict” his statements. S8eott v. Harris, 550 U.S. at 380.

13 ee disputes whether Roe was “very intated.” Response at 4. Lee cites his
deposition, which indicates thRbe did not appear intoxicate@ee Lee Depo. at 282:12-286:23.
Nonetheless, Lee does not dispute that hasad the police that Roe was intoxicated; he
acknowledges that it was “possible” he madegtatement though he “did not recall.” Response
at 4. See Lee Depo. at 282:12-286:23. Because Leentdalispute with . . . that he told the
police that Roe was very intoxicated, the Court wélem this fact in # text undisputed. See
D.N.M. LR-Civ 56.1(b) (“All material factsset forth in the Memorandum will be deemed
undisputed unless speciflacontroverted.”).
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Report”). See Defendants’ MSJ Merfio5, at 3 (asserting this faéf). “Lee advised that he
purchased the alcohol that was consumed byd@igbt and Roe, both of whom he knew to under
the legal drinking age of 21.” UNMPD Feloi8upplemental Reportupplemental at 42. See
Defendants’ MSJ Memo { 8, at 4-5 (asserting this factee, Roe, and Goodnight began to play
strip blackjack. _See UNMPD sy Supplemental Report at 4%. After Roe consumed the
alcohol, Lee informed the UNMPD that Roe wa%aor 7” on a 1-10 scale with “1 not being
intoxicated and 10 being highly intoxicated UNMPD Felony Supplemental Report at 41. See
Defendants’ MSJ Memo atré5 (asserting this factrisher Supp. Rpt. at1.Lee informed Fisher
that Roe “was really drunk and staggering” omway into the bedroorand that Goodnight “was
holding her so she didn’t fall over.” Fisher Suppt.Rp 1. See Defendants’ MSJ Memo § 7, at 4
(asserting this factf

Thereatfter, Lee told Fisher that he saveRad Goodnight have sex. See Defendants’ MSJ
Memo { 5, at 3 (asserting this fact); Fisher®Buppt. at 1, id. (Lee “saw Goodnight take off a

condom from his penis and throwinto the toilet[]”);id. (Lee “heard moaning and the sounds of

14 ee purports to dispute this fact, contendirgf tithere are disputed factual issues about
whether Ms. Roe became ‘very intoxicated’ and Wweally drunk and staggering;’ Mr. Goodnight
was ‘holding her so that she didn't fall oveannd Ms. Roe was ‘very incoherent of what was
happening’ and unable to consent to sexual contdebi’ the reasons stated in n.12, supra, the
Court examines Lee’s recorded statements to the UNMPD, and concludes there is no dispute
surrounding whether Lee told théNMPD officers that Roe was very intoxicated. See e.g.,
Transcript of Audio Recording Labeled: Ex. G-Audio Recording of Lobo Village Interview of
Jong Lee at 17:11-20 (Lee)(Roe “was stumblingshe was buzzed and drunk yeah . . . she was
intoxicated”).

5For the reasons stated in n.12, sufira,Court consigrs this fact.
18For the reasons stated in n.12 and n.agta the Court considers this fact.
YFor the reasons stated in n.12 and n.dgtas the Court considers this fact.

18For the reasons stated in n.12 and n.agta the Court considers this fact.
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Goodnight having what he leved was an orgasm?. Lee advised Fisher that “he was . . . in the
bedroom the whole time that Goodnight was having sex with [Roe].” Fisher Supp. Rpt. at 2. See
Defendants’ MSJ Memo 6, at(asserting this facty. Officer Fisher asked Lee if he had sex
with Roe, and Lee “looked away for a few secoadd said ‘well | tried to get a blow-job.”
Fisher Supp. Rpt. at 2 (quoting Lee). See Beéémts’ MSJ Memo 1 5, at 3 (asserting this féct).
Lee informed Fisher that “Goodnight was haviraginal sex with Roe while he was trying to
insert his penis into her mouth.” Fisher SuRpt. at 2. _See Defendants’ MSJ Memo | 5, at 3
(asserting this fact? Lee told Fisher that that “he newgrcceeded in this act because Roe would
not open her mouth and let himFisher Supp. Rpt. at 2. SBefendants’ MSJ Memo { 5, at 3
(asserting this fac®® Afterwards, Lee told Fisher that Roe “ha[d] trouble breathing.” Fisher
Supp. Rpt. at 1. See Defendants’ MSJ Memo {3 (asserting this fact)She was “naked on the
floor” in Goodnight’s bedroom, “very incohereot what was happening” and Lee “dressed her
and held her up.” Fisher Supp.tRpt 1. _See Defendants’ MSJ Me | 8, at 4asserting this
fact). When officers arrived &bbo Village, Roe “appeared intadted and was unable to stand.”
UNMPD Felony Supplemental Report at 39. ®Befendants’ MSJ Memo { 8, at 4-5 (asserting
this fact)?* Fisher indicated that his “contact witlee and Goodnight was recorded” and filed.

Fisher Supp. Rpt. at 2. See Defendants’ MSJ MgBocat 4-5 (asserting this fact); Response at 4

1%For the reasons stated in n.12 and n.14 asupe Court considers this fact.
20 For the reasons stated in n.12 and n.dgcas the Court coiders this fact.

2IFor the reasons stated in n.12 and n.14 asupe Court considers this fact.
22For the reasons stated in n.12 and n.14 asupe Court considers this fact.
Z3For the reasons stated in n.12 and n.14 asupe Court considers this fact.

2%For the reasons stated in n.12 and n.14 asupe Court considers this fact.
- 16 -



Case 1:17-cv-01230-JB-LF Document 107 Filed 11/16/20 Page 17 of 116

(admitting this fact).

4. UNM'’s Misconduct Policies.

UNM provides students charged with violatsoof most UNM policies with options,
including: (i) an administrativlearing where the student mayrtgapate, question individuals,
and present evidence; or (ii) a formal hearivigere the student may present witnesses, question
witnesses, and respond to charg€ge Response at 11 (asserthg fact); Repf at 10 (noting
that the “UNM Policies described by Plaintiff speak for themselvV@sJM Student Handbook:
Student Grievance Procedure at 5i&df March 23, 2020 (Doc. 76-3)(“Student Handbodk”);
Responses to Plaintiff's First Set or Request&\fimission to Defendant Bod of Regents of the
University of New Mexico at 7-8, 10, file March 3, 2020 (Doc. 76-5)(“Bd. of Regents
Admissions”¥’.

By contrast, the OEO investigataegations of “discrimination?® Student Handbook at

25UNM does not dispute specifically the factlie text that Lee proposes, which has ample
support in the record. Accordingly, the Court de¢hasfact in the text undisputed. See D.N.M.
LR-Civ 56.1(b) (“All material fats set forth in the response will be deemed undisputed unless
specifically controverted.”).

26The charges may also be resolved via memhatr an informal dispute conference. See
UNM Student Handbook at 5. Students receared may select from “one of more of
the ... options” to resolve the charges --dmaton, an informal dipute conference, an
administrative hearing, @ formal hearing -- diibugh “the Student Condu®fficer is authorized
to refer the charges for a fornfaaring before the Student CondGommittee even if the student
does not elect a formal hazy.” Student Handbook at 5.

2’'UNM Board of Regents admits that “UNMStudent Grievance 8cedure in effect
during UNM'’s investigation into the allegatioagainst Plaintiff provids students who are not
accused of sexual misconduct the option of aniagtrative hearing with the Student Conduct
Officer and/or a formal hearing with th8tudent Conduct Committee prior to UNM'’s
determination that a policy ®ation has occurred.” Bd. éfegents Admissions at 6-7

28Although the Defendants accept thdacts, they insist

the distinctions between how UNM investigs and resolves charges of non-sexual
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7.2 See Response at 12 (asserting that the DEE3tigates allegationsf sexual misconduct);
Reply at 10 (noting that the “UNM Policies sieibed by Plaintiff speak for themselves”).
“Discrimination” includes sexual misconduct allegatior&tudent Handbook at 7. See Response
at 12 (asserting that the OEO investigates dilega of sexual misconduct); Reply at 10 (noting
that the “UNM Policies described by Plaintiff speak for themselves”).

OEO investigations typically take betweerotweeks and four months, “depending on the
complexity of a particular aim.” OEO Discrimination Claim®rocedure at 4, filed March 23,

2020 (Doc. 76-4)° After an investigatin, the OEO provides both tlaecused student and the

misconduct versus charges s#xual misconduct are onpertinent in assessing
whether it would impose a “substantiaddal and administrative burden” on UNM
to provide a student accused of sexuaconduct with the procedural safeguards
associated with an adversarial hearing.

Reply at 10 (quoting Lee v. Univ. dflew Mexico, 449 F. Supp. 3d 1071, 1125 (D.N.M.
2020)(Browning, J.)). The Court notes that befendants mischaracterize the MOO, which in
this section rejects the Defendsirdvidentiary burden argumentSee MOO, 449 F. Supp at 1125.
Further, the Court notes thaetquote which the Defendants e from the MOQs a quote from
the Defendants’ briefing. See MOO, 449 F. Supp at 1125.

29The Student Handbook defines “discrimination” as

all forms of unlawful décrimination based on an individual’'s or group’s
protected class(es), including age (4dd over), ancestry/national origin,
color/race, gender identity, medical conaiiti mental/physical dability, religion,
sex/gender, sexual orientation, spouséiliaion, veteran situs, and any other
protected class...acts of sexualrasament as described in University
Administrative Policy #2730; and acts séxual harassment, sexual misconduct,
and sexual violence as described ldniversity Administrative Policy
#2740 . . . . "[Dliscrimination” also includeetaliation for havig made allegations
of discrimination, having participated ian investigation into allegations of
discrimination, or otherwise having engaged in opposition to unlawful
discrimination.

Student Handbook at 7.

3ONeither party has included this fact in thieiiefing. Lee, howewe has attached a copy
of the OEO Discrimination ClaimBrocedure to his Response angé<it in his Response. See
Response at 12 (citing OEO Disuination Claims Procedure4)t The Defendants have accepted
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complainant with a Preliminary Letter of Determiion (“PLOD”) that describes the investigator’s
preliminary findings._See OEO Dismination Claims Procedure at 4. Then, the accused student
and the complainant both haatleast two weeks -- whichedtOEO may extend for “good cause”

-- to respond to the PLOD. See OEO DiscrimimatClaims Procedure at 4. After the response
period, the OEO issues a Finadtter of Determination (“FLOD) which finds either probable
cause or no probable catisthat the accused student has violated UNM policy. See Response at
12 (asserting this factReply at 10 (noting that the “UNNRolicies described by Plaintiff speak
for themselves”); Student Handbook7at The OEO investigator cants the invesgation; the
Student Handbook does not provide the accused studerthe right to participate directly in the
investigation._See Response a(dgserting this fact); Reply 40 (noting that the “UNM Policies
described by Plaintiff speak for themselves”); Student HandbooR?at 7.

If the OEO investigator finds probable causat th student engaged in sexual misconduct,

Lee’s facts about UNM'’s policieand procedures, affirming th&tNM policies described by
Plaintiff speak for themselves.” Reply at 10. Twurt, therefore, concludes that UNM'’s official
policies and procedures are not in disputel #mus includes additional detail from the OEO
Discrimination Claims Procedure that are retévia this opinion. _See D.N.M. LR-Civ 56.1(b)
(“All material facts set forth in the respansvill be deemed undisputed unless specifically
controverted.”).

3kProbable Cause’ means that the evidersubmitted during €1 OEO investigation
supports a finding that it is more likely than nadttthe acts alleged areviolation of University
policy prohibiting discrimination.” Student iHdbook at 7. Likewise, “No Probable Cause’
means that the evidence submitted during th® @fzestigation does nsupport a finding that it
is more likely than not that the acts allegam®@ in violation of Uniersity policy prohibiting
discrimination.” Stdent Handbook at 7.

%2 ee notes, and the Defendants do not disght, “the OEO investigator determines
which witnesses are credible, and the charged stuslenot able to quésn his accuser or any
other witnesses, weigh in on the investigation; to attend witness examinations; or take any actions
to test the credibility or weight of any idence reviewed by the UNM OEO investigator.”
Response at 12 (citing Student Handbook at 7). Sply Be10. The Courtherefore, deems this
fact admitted. _See D.N.M. LR-Civ 56.1(b) (“All neaial facts set forth ithe response will be
deemed undisputed unless sfieally controverted.”).
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the OEO then refers the case to the DOS to impose sanctions. See Response at 12 (asserting this
fact); Reply at 10 (noting thalhe “UNM Policies described by &htiff speak for themselves”);
Student Handbook at 7. The accused studentanagse between an adnsimative hearing and
a formal hearing on sanction§ee Response at 12 (asisgy this fact); Repl at 10 (noting that
the “UNM Policies described by Plaintiff speak for themselves”); Student Handbook at 7. Either
the accused student or the complainant may appsahctions decision‘ithere was a significant
procedural error in the sanctionipgocess of a nature sufficient bave materially affected the
outcome of the sanction decision, and/or the sevefitlye sanction is grossly disproportionate to
the violations of the univeity policy that OEO found to have been committed.” Student
Handbook at 8._See Response at 12 (assertindaittls Reply at 1Qnoting that the “UNM
Policies described by Plaintiff speak for themselves”).

After the OEO investigator issues the FLQIe accused student and the complainant both
may appeal the decision to the UNM President and Board of Regents. See Response at 12
(asserting this fact); Reply a0 (noting that the “UNM Policiedescribed by Plaintiff speak for
themselves”); Student Handbook at 7. The UNMsRtent and Board of Regents will “normally
accept review only in extraordinary cases, sucthase where proper procedure has apparently
not been followed, where the decision appeatsetainsupported by the facts, and/or where the
decision appears to violate University polic@EO Discrimination Claims Procedure at 4. See
Response at 12 (asserting this fact); ReplgGatnoting that the “UNM Policies described by
Plaintiff speak for themselves”). The Presideoerees an appeal first. See OEO Discrimination

Claims Procedure at®. The Board of Regents then hdiscretion whether to review the

33Neither party has included this fact in thbiiefing. As discussed in n.30, supra, the
Court will consider relevant facteom the OEO Claims Procedure.
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President’s decision. See OEO Distnation Claims Procedure at4.

5. The Lee Investigation.

On September 21, 2015, a Student Conductc@ffirom the DOS, Lydia Wolberg, sent
Lee an email “emergency banning” Lee from UNM&ampus. Emergency Campus Ban Letter at
1 (dated September 21, 2015), filed Februan2020 (Doc. 71-2)(“Eergency Campus Ban
Letter”). See Defendants’ MSJ Memo { 9, at 5 (disggethis fact); Respomsat 5 (stating that the
Emergency Campus ban Lattspeaks for itself’$** 3¢ Wolberg also informed Lee that the OEO
“will investigate the actual incident that occurred on campus and they will be in contact with you
regarding the investigation.” Emergency Campas Letter at 1. See Defendants’ MSJ Memo |
9, at 5 (asserting this fact); Response at Sijgtahat the Emergency Campus ban Letter “speaks
for itself”).2” Wolberg provided Lee with a link torfformation regarding themergency ban and
disciplinary process of the University.” Emency Campus Ban Letter at 1. See Defendants’
MSJ Memo 1 9, at 5 (assi@g this fact); Respomsat 5 (stating that ¢hEmergency Campus ban

Letter “speaks for itself’§8

3Neither party has included this fact in thbiiefing. As discussed in n.30, supra, the
Court will consider relevant facteom the OEO Claims Procedure.

3%_ee does not specifically controvert this factthe Court deems it admitted. See D.N.M.
LR-Civ 56.1(b) (“All material facts set fortim the Memorandum will be deemed undisputed
unless specifically controverted.”).

3€Although neither party has included this facttieir briefing, neithedisputes this fact.
The Defendants attach the Emergency Caniars Letter to the Defendants’ MSJ Memo. The
Court, therefore, deems thiscfaadmitted. _See D.N.M. LR-Ci%6.1(b) (“All material facts set
forth in the Memorandum will bdeemed undisputed unles®sihically controverted.”).

%7Lee does not specifically controvert this factthe Court deems it admitted. See D.N.M.

LR-Civ 56.1(b) (“All material facts set fortm the Memorandum will be deemed undisputed
unless specifically controverted.”).
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The following day, Wolberg emailed Leetiifg his campus ban, butforming him that
he would “only [be] allowed toteend classes and class relatetivides” on campus. Update on
Campus Ban at 2 (dated September 22, 2015), filed Feb8u@§20 (Doc. 71-2)(“Update on
Campus Ban’§? The email reminded Lee that the OE®uld investigate the incident. See
Update on Campus Ban at 2.

On September 24, 2015, Lee met with Hea@@wan, UNM'’s Title IX Coordinator, and
Francie Cordova, the OEO Director. See Defenddffsd Memo { 11, at 5-6 (asserting this fact);
UNM OEO Handout Acknowledgement at 3 (dagsptember 24, 2015), filed February 6, 2020
(Doc. 71-2)("Handout Acknowledgement”); Emdd Heather Cowan from Lee at 4 (dated

September 25, 2015), filed Februarp620 (Doc. 71-2)(“Sept. 25 Cowan Emait® Lee received

copies of the “OEO Claims Procedure” daffAnalysis of Claims” handouts. Handout

38_ee does not specifically controvert this factthe Court deems it admitted. See D.N.M.
LR-Civ 56.1(b) (“All material facts set fortm the Memorandum will be deemed undisputed
unless specifically controverted.”).

39 ee again, as he does with nearly all fadtsdaut in the Defendants’ MSJ Memo, disputes
the facts described in Defendants’ MSJ Memt0fat 5, as “irrelevant and immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated ang@hether such violations
prejudiced Plaintiff.” Response at 3 (oii Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249
(1986)). The Court reiterates igevious description of the astdard it applies to relevance
disputes,_see n.5, supra. Further, whethee Wwas able to remaian campus during the
investigation is relevant to his contention that the OEO predetermined his_guilt. See Response at
27-28.

40 ee again, as he does with nearly all fadtsdaut in the Defendants’ MSJ Memo, disputes
the facts described in Defendants’ MSJ Memo fal5;6, as “irrelevardnd immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated anghether such violations
prejudiced Plaintiff.” Response at 3 (oiji Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249
(1986)). The Court reiterates igevious description of the astdard it applies to relevance
disputes, see n.5, supra. Further, it is relethaitLee met with Cowan and Cordova because it is
relevant to Lee’s contention thae did not receive appropriat@tice and an opportunity to be
heard._See Response at 17.
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Acknowledgement at 3. See Defendants’ NV&ino 1 11, at 5-6 (asserting this fatit)After the
meeting, Lee emailed Cowan to “express my gratitude to you for showing me kindness and
professionalism during yesterdayrseeting. It did not take lonfgr you to convince me that you
would be neutral and fair to ntleroughout this whole pcess.” Sept. 25 Cowan Email at 4. See
Defendants’ MSJ Memo 1 11, %46 (asserting this fact.

The OEO conducted its investigatioto Lee pursuant to its geedures for allegations of
discrimination. _See Response at(&a8serting this fact); Reply &0 (noting that “UNM policies
described by Plaintiff speak for themsedt); Bd. of RegestAdmissions at 2-# Buchs was the
OEO investigator into Lee’s caseSee Response at 12 (assertimg fact); Reply at 10 (not
addressing this fact); PLOD at 3nal Letter of Determinatioat 3, filed February 6, 2020 (Doc.
71-3)(“FLOD”").** Buchs signed both the PLOD and FLOD in Lee’s case. See Response at 12
(asserting this fact); Repbt 10 (not addressing thiscty PLOD at 33; FLOD at &

On October 16, 2015, Buchs hand-delivered a lagteee notifying him that that Roe “has
raised issues and concerns of possible sexiodénce and misconduct. .. Complainant has

elected to pursue a formal investigation of bencerns and has named you as a Respondent in

“The Court considers this fact fihre reasons stated in n.40, supra.

42The Court considers thfact for the reasonsated in n.40, supra.

43 The Defendants do not disputessifically the factin the text that Lee proposes, which
has ample support in the record. Accordingly, tbar€deems the fact in the text undisputed. See
D.N.M. LR-Civ 56.1(b) (“All materal facts set forth in the rpense will be deemed undisputed
unless specifically controverted.”).

4The Defendants do not specifigacontrovert this fact, se Reply at 10, so the Court
deems this fact admitle see D.N.M. LR-Civ 56.1(b) (“All material facts set forth in the
Memorandum will be deemed undisputedess specifically controverted.”).

4The Court considers this fact fibhre reasons stated in n.44, supra.
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this claim.” Letter Re: Invegative Issues at 4 &led October 16, 2015), filed February 6, 2020
(Doc. 71-2)(“Oct. 16 Letter”), See Defendari45J Memo 12, at 6 (asserting this fdét)[he

letter stated that Roe had assd Lee “subjected her to thi®n-consensual geal activity” in
“violation of UNM Policy.” Oct.16 Letter at 4. See Defendant4SJ Memo § 12, at 6 (asserting

this fact)?’ The Letter asked Lee to respond to Radlsgations within seven business days. See
Defendants’ MSJ Memo { 12, at 6 (asserting this fact); Oct. 16 Lettef®alTle Letter then
provided the text of Roe’s statement. See Oct. 16 Letter at 4-5. Lee responded to the allegations
in Roe’s statement by reading a written stageto Buchs on October 27, 2015. See Defendants’
MSJ Memo { 13, at 6 (asserting tfast); Written Stagment of Jong Hoon leeat 8-14 (undated),

filed February 6, 2020 (Doc. 71{2)ee Statement”); PLOD at 18. Lee also provided Buchs

with photographs. See PLOD at id;at 26 (noting that Lee “prided photographsf furniture,

8 ee again, as he does with nearly all fadtsdaut in the Defendants’ MSJ Memo, disputes
the facts described in Defendants’ MSJ Memi®{at 6, as “irrelevant and immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated anghether such violations
prejudiced Plaintiff.” Response at 6 (oiji Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249
(1986)). The Court reiterates igevious description of the astdard it applies to relevance
disputes, see n.5, supra. Furtheis relevant that Buchs provide@é with a letter stating that he
had been accused of sexual assault, because Lee contends that he did not receive appropriate
notice. See Response at 17.

47 The Court considers this factrfihe reasons sed in n.46, supra.
48 The Court considers this factrfihe reasons sed in n.46, supra.

49_ee again, as he does with nearly all fadgtsdait in the Defendants’ MSJ Memo, disputes
the facts described in Defendants’ MSJ MeniB{at 6, as “irrelevant and immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated anghether such violations
prejudiced Plaintiff.” Response at 6 (ogi Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249
(1986)). The Court reiterates ifgevious description of the astdard it applies to relevance
disputes, see n.5, supra. Furthers relevant that Lee haah opportunity to respond to Roe’s
statement in writing because it relates to WwhetUNM gave Lee a chance to “characterize his
conduct and put it in what he deems the properesorit Goss v. Lopez, 419 U.S. 565, 584 (1975).
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stairways, and areas around Lobidlage that were found irrelevata the investigation . . .’
Buchs interviewed Roe, Goodnight, Lee, and baieer witnesses durine investigation.
See PLOD at 188 The PLOD did not provide the namesté other witnesses, but described
“Witness 1” as a persawith “a close, personal relationshifth [Goodnight]” to whom Goodnight
had described the evening of the alleged seasshult, and who had &hall of [Goodnight’s]
roommates, but not having spent any significant tvitke [Lee] or Witness 2.” PLOD at 26. See
Response at 13 (asserting that Le midt receive witasses’ names$. The PLOD described
“Witness 2” as Lee and Goodnightsommate, who was presenttire apartment on the evening
of the alleged sexual assault. PLOD af2dn addition to the witness interviews, Buchs also
reviewed the following evidenc@) a “UNM Police Department Significant Event Form”; (ii) “a
State of New Mexico Uniform kident Report”; (iii) “a Sta of New Mexico Supplemental
Report”; (iv) text messages and Facebookssages between Goodnight and Roe; and (v)

photographs of “the exterior of Lobo Village and a nightstand within the apartment where the

SONeither party asserts this fact. The Defants, however, attach the PLOD to the MSJ
Memo. Lee does not dispute thhts is an accurate copy of the PLOD. This information is
relevant because Lee’s opportunity to supplerttemtecord Buchs considered relates to whether
UNM gave Lee a chance to “claaterize his conduct and put it what he deems the proper
context.” Goss v. Lopez, 419 U.S. 565, 584 (1975). See Response at 15.

SINeither party asserts this fact. The Defants, however, attach the PLOD to the MSJ
Memo. Lee does not dispute thhts is an accurate copy of the PLOD. This information is
relevant because it relates to whether Lee knewitnesses’ identitiesyhich he avers he did
not. See Response at 15.

>2The Defendants do not disputeesifically the factin the text that Lee proposes, which
has ample support in the record. Accordingly, tbar€deems the fact in the text undisputed. See
D.N.M. LR-Civ 56.1(b) (“All materal facts set forth in the rpense will be deemed undisputed
unless specifically controverted.”).

53The Court considers this fact fihre reasons stated in n.52, supra.
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alleged incident took place.” PLOD at ¥%6.During the investigatior,ee did not (i) receive a
hearing; (ii) have the opportunitg cross-examine or question Roe or any of the other withesses;
or (iii) have the opportunity to be present dgrthe OEQO’s witness interviews. See Response at
13 (asserting thisatt); Bd. of Regents Admissions at 526.

The OEO issued the PLOD omdery 20, 2016, over four months after the alleged sexual
assault occurred. See DefendaM$J Memo { 16, at 7 (providirtge investigon’s timeline);
PLOD at 15°° The PLOD provided edited witness stagens and summarized the evidence the
OEO considered. See Defendants’'M&mo § 16, at 7; PLOD at 16-20The PLOD described
two UNM policies that Lee allegiy violated. See PLOD at 28. The PLOD noted that Lee

admits to kissing Complainant and trying to engage in oral sex with her. Therefore,

the remaining analysis seeks to determine whether the sexual activity was

unwelcome and/or non-consensual, anghifvelcome or non-consensual, whether

a reasonable person in the same or singil@umstances would have been aware
the sexual activity was unwelcomed land/or without consent from the

SNeither party asserts this fact. The Defants, however, attach the PLOD to the MSJ
Memo. Lee does not dispute thhts is an accurate copy of the PLOD. This information is
relevant because it details what evidence Buehiewed during her investigation. See Response
at 18.

*The Defendants do not disputeesifically the factin the text that Lee proposes, which
has ample support in the record. Accordingly, tbar€deems the fact in the text undisputed. See
D.N.M. LR-Civ 56.1(b) (“All materal facts set forth in the rpense will be deemed undisputed
unless specifically controverted.”).

%8 ee does not dispute specifically the facthie text that the Defendants propose, which
has ample support in the record. Accordingly, tbar€deems the fact in the text undisputed. See
D.N.M. LR-Civ 56.1(b) (“All material factsset forth in the Memorandum will be deemed
undisputed unless specificalbpntroverted.”).

5The Court considers this fact fihre reasons stated in n.56, supra.
8\either party asserts this fact. The Defants, however, attach the PLOD to the MSJ

Memo. Lee does not dispute thhts is an accurate copy of the PLOD. This information is
relevant because it relates to why Lee was expelled from UNM.
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Complainant at the time é¢halleged conduct occurred.
PLOD at 29-3¢° The PLOD also provided UNM’s deftion of consento sexual activity:

Consent is an affirmative, informed, and conscious decision to willingly
engage in mutually acceptable sexual agtivitonsent requires a clear affirmative
act or statement by each participant to each sexual act in a sexual interaction.

Sexual activity will be considered to have occurred “without consent” if no
clear act or statement is given. Conseny mat be inferred fronsilence, passivity,
or lack of active response alone. A perat is asleep, unconscious, or otherwise
unaware of what is happening is unablgitee consent. Furthermore . .. consent
to one form of sexual activity does natply consent to dter forms of sexual
activity. It is the responsibility of thegerson initiating the s@al activity to obtain
consent from their partneBeing intoxicated or underé¢hnfluence of other drugs
does not diminish one’s respontlp to obtain consent.

The use of alcohol or drugsn limit or pevent a person’s ability to freely
and clearly give consent. dfperson is under the influenof alcohol or drugs such
that they are unable to giveeaningful consent or undéad the fact, nature or
extent of the sexual situation, therenis consent. Intoxication alone, however,
does not mean a person is incapableatenting to sexual activity. OEO examines
the record for other behavior like stblimg or otherwise exhibiting loss of
equilibrium; slurred speechr word confusion; blood®t, glassy or unfocused
eyes; vomiting, especially repeatedly; being disoriented or confused as to time or
place; or loss of consciousness.

Should the preponderance-of-the-evickern the recordlemonstrate that
one or more such behaviors were objesdfivapparent at the time the alleged
unconsented-to or unwelcomed sexuativély occurred, that evidence may
demonstrate that the Respondent kneghould have known that the Complainant
was incapable of giving meigful consent to sexual taty due tointoxication.
PLOD at 30 (citing UNM Policy # 2746Y.
The PLOD explained that Lee, Goodnight, an@ Bgree that all parties consumed alcohol

on the evening of the alleged sekassault._See PLOD at 80.The PLOD continued that Lee

°The Court considers thfact for the reasonsaged in n.58, supra.
®The Court considers thfact for the reasonsaged in n.58, supra.

®IThe Court considers thfact for the reasonsaged in n.58, supra.
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and Goodnight did not assert tilagy were incapacitated becawdehe alcohol they consumed.

See PLOD at 38 Roe alleged that “she had consumed so much alcohol as to be incapacitated,”

but Lee and Goodnight denied Reas incapacitated. PLOD at $0Lee and Goodnight informed
the OEO that Roe “did not exhibit any signsrafapacitation”; the OE@und “these statements
by Respondents are not supported by witnessratatts and lack credibility.” PLOD at 30.In
finding that Lee and Goodnight's statements reiggréRoe’s intoxicationdcked credibility, the
PLOD discussed: (i) statements‘hyitness 27; (ii) statements by Ro(iii) statements by Lee and
Goodnight; (iv) statements by “Mdess 1” describing what Goodytit had told him; (v) UNMPD
observations of Roe after she called them on theimyer the alleged incident; and (vi) the fact
that an ambulance transported Roe to the hosgitatly after she called the police. PLOD at
31%

The PLOD continued that the statemeb&e and Goodnight “made to the OEO are
significantly different from the statements Respondenprovided to UNMPD... and
Respondents’ extemporaneous statements to UNBErm or corroborateritical elements of
Complainant’s account of events.” PLOD at®81Furthermore, the PLOD stated that Lee and

Goodnight both “confirmed to the UNMPD that Cdaipant was ‘very intoxicated.” PLOD at

®2The Court considers thfact for the reasonsaged in n.58, supra.
®3The Court considers thfact for the reasonsaged in n.58, supra.
®The Court considers thfact for the reasonsaged in n.58, supra.
®The Court considers this fact ftire reasons stated in n.58, supra.

® The Court considers thiact for the reasonsated in n.58, supra.
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31 (no citation for quotation provide®f).After summarizing Lee an@oodnight’s descriptions of
Roe’s intoxication to th&fNMPD, Buchs concluded:

[Lee and Goodnight's] stateants to UNMPD that Complainant was “very
intoxicated” and had to be “held up/cadi” had “trouble breathing/medical
episode,” and was dressed by [Lee] denrats Complainant was intoxicated to
the point of incapacitation, and a reaable person, in the same or similar
circumstances, would understand the Coinplat was intoxicated to the point of
incapacitation. OEO finds UNMPD’s observation that Complainant was
“intoxicated and not able to stand up” whbgy arrived at the scene as recorded in
the Supplemental report, roborates Respondents’ satents made to UNMPD
that Complainant was very intoxicatadd supports Complainant’s allegation sHE
was incapacitated. OEO finds Complainbeing taken from Lobo Village to a
hospital by ambulance “due to her leveirdbxication and incohent state” further
supports Complainant was incapacitated. OQ#tso finds both witness statements
support Respondents’ statements madeUNMPD and further corroborate
Complainant’s version oévents on or about fember 18, 2015. For these
reasons, OEO finds Respondents’ exterapeous statements To UNMPD on or
about September 18, 2015, anere credible than Respondent’s statements made
to OEO for the purpose of this investigation.

As such, OEO finds the preponderance of the credible evidence shows
Complainant exhibited signs of incapacitation prior to engaging in sexual activities
in [Goodnight’s] bedroom. OEO also fin@®mplainant’s confined statement, as
corroborated by Witness 2, that she wartiedjo home demotrsites a lack of
consent for sexual activity at the time tstatement was made. OEO further finds
there is no credible evidence of a supsnt statement dcdffirmative consent
having been made by Complainant. ... OEO further finds the preponderance of
evidence shows [Lee] knew, or reasogatitould have known, Complainant did
not consent to him trying to put his e in her mouth while she laid on
[Goodnight’s] bed because he confirmedtdMPD she would not open her mouth
for him to do so.

For the reasons above, OEO finds thad inore likely than not that [Lee]
engaged in nonconsensual sexual activity\W@iomplainant which is a violation of
Policy 11-2740 and Policy #2730.

Based on the information obtained dhgrithis investigation, including a
thorough review and analysis of the setaents provided byhe parties and the
witnesses, it is determined there is suffitievidence to show it is more likely than
not [Lee]'s behavior constitutes sexualssonduct in violation of University

policy.

7 The Court considers thfact for the reasonsated in n.58, supra.
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PLOD at 31-32._Accord Response at 14 (quotingiques of the PLOD); Raly at 11 (confirming
these quotation). Consequgntihe PLOD advised Lee thatettOEO had found probable cause
that Lee violated University Policies # 27@&exual Violence and Sgal Misconduct) and # 2730
(Sexual Harassment). See PLOD at 3P832The PLOD invited Lee to provide new factual
information within two weeks tdreveal facts not yet discoked during the course of the
investigation” and advised Lee that “any new factual information will be evaluated before a final
determination is made.” PLOD at 32. See Defetsld1SJ Memo 18, at @asserting this fact§?®
Lee responded to the PLOD on February 22, 2016. See Deferld&dtdemo | 18, at
9 (asserting this fact); ResporeteB (admitting this fact); Supgnental Information in Response
to the PLOD at 34 (dated February 22, 2016)dfifebruary 6, 2020 (Doc. 72{“Feb. 22 Letter”).
The Feb. 22 Letter first reiterated some of thermfation detailed in theLOD. See Defendants’
MSJ Memo 1 18, at 9 (assertinggtfact); Feb. 22 Letter at 38. The Feb. 22 Letter also contained
additional information about the strength of theobl that Roe consumed, as well as information
about alcohol absorption rates. See Defersdlavi6J Memo | 18, at 9 (asserting this fact);

Response at 8 (admitting this fadEeb. 22 Letter at 35. The tter continued that[g]iven the

®8The Court considers this fact ftire reasons stated in n.58, supra.

®9Lee again, as he does with nearly all fadtsdait in the Defendants’ MSJ Memo, disputes
the facts described in the Defenti MSJ Memo 1 18, &, as “irrelevantiad immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated anghether such violations
prejudiced Plaintiff.” Response at 8 (oiji Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249
(1986)). The Court reiterates igevious description of the astdard it applies to relevance
disputes, see n.5, supra. Furthiers relevant that Lee was altie provide additional evidence
before the OEO issued the FLOD because ittesl#o whether UNM gave Lee a chance to
“characterize his conduct and put it in whatdezms the proper contéx Goss v. Lopez, 419
U.S. 565, 584 (1975).

"The Court considers this fact ftire reasons stated in n.69, supra.
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amount of alcohol consumed atite amount of tira that lapsed betwedre period of drinking
and the sexual acts, [Lee] did not think that Claamant was so intoxicated that she could not
consent to any sexual contact.” Feb. 22 LedteB7. See Defendants’ MSJ Memo { 18, at 9
(asserting this fact); Response &tladmitting this fact). Théetter also attached an audio
interview with Roe and her mother with a polaféicer after the incident. See Defendants’ MSJ
Memo { 18, at 9 (asserting this fadkesponse at 8 (admitting thi&t); Feb. 22 Letter at 37. The
Letter continued that Roe was taking two presaipthedications at the time of the alleged sexual
assault, and described the siféects of these drugs. SPefendants’ MSJ Memo § 18, at 9
(asserting this fact); Response at 8 (admittimg fact); Feb. 22 Letter at 37-38. The Letter
contended that “[tlhe above-detbad description of her condith at the timeof the alleged
incident is a description of all of the side etfe of the anti-depressant medications.” Feb. 22
Letter at 38._See Defendants’ MiBlemo § 18, at 9 (asting this fact); Reponse at 8 (admitting
this fact). Finally, the Lettaroted that Lee did not know Roe was taking these medications. See
Feb. 22 Letter at 38; DefendantsiSJ Memo { 18, at 9 (assedirhis fact); Response at 8

(admitting this fact).

On February 25, 2016, the OEO issued the FLOD. See Defendants’ MSJ Memo 19, at 9

(asserting this fact); FLOD at’3. The OEO described the information Lee provided in the Feb.

" ee again, as he does with nearly all fadtsdat in the Defendants’ MSJ Memo, disputes
the facts described in the Defentid MSJ Memo 18, &, as “irrelevantiad immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated anghether such violations
prejudiced Plaintiff.” Response at 8 (oiji Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249
(1986)). The Court reiterates igevious description of the astdard it applies to relevance
disputes, see n.5, supra. Furthibe contents of the FLOD ardaeant to determine whether the
OEO relied on Roe’s statementsearhit decided that Lee viokd UNM policies. _See Response
at 15.
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22 Letter._See FLOD at’3.Then, it noted that the PLODmcluded “that the preponderance-of-
the-evidence supports a finding tlitais more likely than not thdtee engaged in non-consensual
sexual contact with Complainant in violationpaflicy.” See Defendants’ MSJ Memo { 19, at 9
(asserting this fact); FLOD at’8. The OEO notes that it based its determination on the following
evidence:

[Lee] admits to kissing Complainant angliig to engage in oral sex with her.

At the time of the incidentyn or about September 18, 2015, [Lee]
confirmed to UNMPD that Complainanias “very intoxicatd” prior to going
into [Goodnight’s] bedroom.

Witness 2 observed Complainant’s speleebame “slurryafter she arrived
at the apartment in Lobo Village andgrto the parties going to [Goodnight’s]
room (and therefore prior to the sexuahtact occurring). \thess 2 also heard
Complainant say, while the parties wardhe common room (and therefore prior
to the parties going to [Goodnight’s] room)arslurred voice, she “want[ed] to go
home.”

[Lee] confirmed [Goodnightheld Complainant up “so she wouldn't fall
over when they walked to theedroom” from te common room.

[Lee] confirmed to UNMPD that when they were all in [Goodnight's]
bedroom, [Lee] tried to get a “blow job” im0 Complainant, was “trying to insert
his penis into Complainant’'s mouthBut he was not successful because
Complainant “would not open her mouth,”

[Goodnight] confirmed to UNMPD both Respondents “carried
Complainant” to her car becauseeshkias “unable to walk on her own.”

FLOD at 1-2’* The OEO concluded that the evidenee Iprovided in the fbe 22 Letter was “not

sufficient to overcome OEQ'’s piglinary determination that threponderance-of-the-evidence,

"2Neither party asserts this fact. The Defants, however, attach the FLOD to the MSJ
Memo. Lee does not dispute thhts is an accurate copy of the FLOD. This information is
relevant because it relates to whether th©@Bnsidered Lee’s sughental information.

3 The Court considers thfact for the reasonsated in n.72, supra.

"Neither party asserts this fact. The Defents, however, attach the FLOD to the MSJ
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as summarized above, demonstrates Leengaged in non-consensual sexual contact with
Complainant in violation of University policy.” FLOD at 2. See Defendants’ MSJ Memo 1 19, at
9 (asserting this fact)> The FLOD advised Lee that it walulefer its determination to the DOS.
See FLOD at 2° Finally, the FLOD advised leethat he had a right tgppeal this decision to the
President and Board of Regents. See FLOD’4t 3.

Lee filed an appeal on March 10, 2016. Be&ndants’ MSJ Memo { 20, at 9 (asserting
this fact); Notice of Appeaht 12 (dated March 10, 2016)lefi February 6, 2016 (Doc. 71-
3)(“Notice of Appeal”)’® Lee requested “an opgonity for review base upon the fact that the
facts upon which the OEO basesfdsts are not supported by the netd Notice of Appeal at

12. See Defendants’ MSJ Mem@@, at 9 (asserting this fa¢f). UNM’s President, Robert G.

Memo. Lee does not dispute thhts is an accurate copy of the FLOD. This information is
relevant because it relates to why the OEO caied that Lee had violated UNM’s policies.

“The Court considers thfact for the reasonsaed in n.72, supra.

®Neither party asserts this fact. The Defants, however, attach the FLOD to the MSJ
Memo. Lee does not dispute thhts is an accurate copy of the FLOD. This information is
relevant because the DOS made the subsega@ctioning decision, which Lee contests. See
Response at 30.

"/Neither party asserts this fact. The Defants, however, attach the FLOD to the MSJ
Memo. Lee does not dispute thhts is an accurate copy of the FLOD. This information is
relevant because it discusses whether Leetihadbility to appeathe OEQ’s decision._ See
Response at 27.

8Lee again, as he does with nearly all fadtsdait in the Defendants’ MSJ Memo, disputes
the facts described in the Defentil MSJ Memo 1 18, &, as “irrelevantiad immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated anghether such violations
prejudiced Plaintiff.” Response at 8 (oiji Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249
(1986)). The Court reiterates igevious description of the astdard it applies to relevance
disputes, see n.5, supra. Furthee’s ability to appeal the OECGHecision relates to his allegation
that he did not receive an impartiatfinding process. See Response at 26.

°The Court considers thfact for the reasons séat in n.78, supra.
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Frank, responded to Lee on March 24, 2016. See Defendants’ MSJ M2hat Aasserting

this fact); UNM Office of thdPresident Letter rédppeal of OEO finding by Jong Hoon Lee at 13
(dated March 24, 2016), filed February 6, 2qR@c. 71-3)(“UNM Pesident Letter’f° Frank
advised Lee that he did not “find extraordinamgemstances to support an appeal” because “there
are sufficient facts in threcord to support OEO’®dision that it is morkkely than not that Mr.

Lee engaged in non-consensual sexual contact@athplainant.” UNM President Letter at 13.
See Defendants’ MSJ Memo 1 20,9 (asserting this fad). On May 13, 2016, the Board of
Regents voted unanimously to ddree’s appeal. See DefendartSJ Memo 20, at 9 (asserting
this fact); Meéing Minutes at 142

6. The Sanctioning Process.

On April 22, 2016, Megan Chibanga, a Studeohdct Officer with the DOS, contacted Lee
to schedule a meeting with him about his fops and possible sanctions.” Email from Megan
Chibanga to Jong Lee re: “Saioct Meeting for Policy Violation,(dated April 22, 2016), filed
February 6, 2020 (Doc. 71-3)(“April 22 Email”’)See Defendants’ MSEMemo § 21, at 10

(asserting this fact® Lee and Chibanga scheduled a hegaregarding Lee’s sanctions for June

8The Court considers thfact for the reasons séat in n.79, supra.
81The Court considers thfact for the reasons séat in n.79, supra.
82The Court considers thfact for the reasons séat in n.79, supra.

83_ee again, as he does with nearly all fadtsdaut in the Defendants’ MSJ Memo, disputes
the facts described in the Defentll MSJ Memo 1 21, 410, as “irrelevantred immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated anghether such violations
prejudiced Plaintiff.” Response at 9 (oiji Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249
(1986)). The Court reiterates igevious description of the astdard it applies to relevance
disputes, see n.5, supra. Moreover, Lee’s meetitigChibanga is relevant to Lee’s contention
that he never received adring. _See Response at 27.
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15, 2016._See MSJ Memo 1 22, at(a8serting this fact); EmaiBetween Jong Lee and Megan
Chibanga re: “Meeting Schedule/Availability” &7 (dated May 20, 2016 to June 8, 2016), filed
February 6, 2020 (Doc. 71-3)(“May 20 Emaif*.On June 8, Chibanga contacted Lee to confirm
procedural parameters for theeeting. _See May 20 Email at 86 .Chibanga informed Lee that
the meeting was schedul&at one hour, and:

Since you selected therathistrative hearing, yohave the opportunity to
present witnesses and evidence, as iteglto the sanctioning of this case. You
will need to bring or be able to eteanically provide any evidence you would like
me to consider. Please adhat | do not interview witnesses during the hearing
itself, so you will need to bring a lisiith contact information, of any witnesses
and the contributions you expect themntake to the hearing on June 15. The
interviewing of any witnesses ismaty discretion as #hearing officer.

As outlined in Section 4.4 of the Student Grievance Procedure, this is not
an evidentiary hearing and the outcome wheiieed by OEO is natip for debate in
this portion of the process. However, portions of the Preliminary Letter of
Determination and Final Letter of Detamation issued by the Office of Equal
Opportunity may be discussed as they dbate to the severity of the sanction.
Again, | want to reiterate, the finding by ORwill not be challenged in this hearing.

Lastly, | would like to outline the role that your advisor, Arlyn Crow, can
be present during this mé®sy. While your advisor mabe present, he may not
have an active role in the hearing. Tiearing will be a conversation between you
and |, and your advisor cannot makguanents on your behalf. However, notes
and whispered conversations arenpissible between you and your advisor.

84_ee does not dispute specifically the facthe text that the Defendants propose, which
has ample support in the recora:cardingly, the Courteems the fact in the text undisputed. See
D.N.M. LR-Civ 56.1(b) (“All material factsset forth in the Memorandum will be deemed
undisputed unless specifliyacontroverted.”).

8Neither party asserts this fact. The Defensiambwever, attach the May 22 Email to the
MSJ Memo. Lee does not dispute that thimmsaccurate copy of the May 22 Email. This
information is relevant becausediscusses the procedures followed during Lee’s sanctioning
hearing before the DOS. See Response at 27.
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May 20 Email at 18° Later that day, Lee rpsnded advising Chibangaathhe was aware of the
procedural limitations, See May 20 Email at180n June 22, after meeting with Chibanga, Lee
emailed Chibanga a written statement delineatietpfs he wished her to consider in making his
sanctioning determination letteiSee Defendants’ MSJ Memo { 24,11 (asserting this fact);
Written Statement on AdministraévHearing at 19-20 (dated June 22, 2016), filed February 6,
2020 (Doc. 71-3)(“Written Statemeon Administrative Hearing§® The statement described
Lee’s version of the events on the evening of the alleged sexual assault, as well as how the event
would impact his future academic career. Sefelants’ MSJ Memo § 24t 11 (asserting this
fact); Written Statement on Adinistrative Hearing at 19-28.

On July 6, 2016, the DOS sent Lee a letterrmfog him that “the appropriate level of
sanctions for” the OEQ’s “findings is expulsionDOS Sanctions Letter at 22. See Defendants’

MSJ Memo 25, at 11 (asserting this f8&t)The letter noted that the DOS “can only consider

8The Court considers thfact for the reasons séat in n.85, supra.
8The Court considers this fact fibhre reasons stated in n.85, supra.

88 _ee again, as he does with nearly all fadtsdait in the Defendants’ MSJ Memo, disputes
the facts described in the Defentsl MSJ Memo 1 24, dtl, as “irrelevantrad immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated anghether such violations
prejudiced Plaintiff.” Respomesat 10 (citing Anderson v. Liberty Lobby Inc., 477 U.S. 242, 249
(1986)). The Court reiterates ifgevious description of the astdard it applies to relevance
disputes, see n.5, supra. Moreover, Lee’s meetitigChibanga is relevant to whether the DOS
gave Lee a chance to “characterize his conducpahd in what he deems the proper context.”
Goss v. Lopez, 419 U.S. 565, 584 (1975).

8The Court considers thiact for the reasonsated in n.88, supra.

%ee does not dispute specifically the facthie text that the Defendants propose, which
has ample support in the recoratcardingly, the Courteems the fact in the text undisputed. See
D.N.M. LR-Civ 56.1(b) (“All materal facts set forth in the rpense will be deemed undisputed
unless specifically controverted.”).
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evidence submitted for the purpasfedetermining the appropriakevel of sanction to impose for
the violation.” DOS Sanctions Letter at 23ee Defendants’ MSJ Memp25, at 11 (asserting
this fact)?! The letter continued that the DOS lmh#s sanctions on the following information:
The information you provided during your Administrative Sanctioning
Hearing that took placeith me on Wednesday, June 15, 2016, regarding your
account of events prior to and since #tvent and how expulsion would impact

your future academic career

Your admission of purchasing alcdlamd subsequently providing it to
minors on the date of the incident;

The written statement you providate with via email on Wednesday,
June 22, 2016 which outlines your desireaatinue with your education and the
impact that severe sanctioning would have on you;

The police report regarding this incident;

The Preliminary and Final Probalilause findings from OEO regarding
your case; and

The seriousness of an individual hayihad a Probable Cause finding that
they had nonconsensual sexual activity waitiother UNM student in violation of
UNM policy.
DOS Sanctions Letter at 22-23. See Defendavi8) Memo 25, at 1(asserting this factf

Next, the letter defined expulsion ‘dssing status for an indefite period of time” but allowed

Lee to reapply to UNM in two years. DOS Stms Letter at 23._See Defendants’ MSJ Memo

% ee does not dispute specifically the facthe text that the Defendants propose, which
has ample support in the recora:cardingly, the Courteems the fact in the text undisputed. See
D.N.M. LR-Civ 56.1(b) (“All materal facts set forth in the rpense will be deemed undisputed
unless specifically controverted.”).

%2 ee does not dispute specifically the facthie text that the Defendants propose, which
has ample support in the recoratcardingly, the Courteems the fact in the text undisputed. See
D.N.M. LR-Civ 56.1(b) (“All materal facts set forth in the rpense will be deemed undisputed
unless specifically controverted.”).
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1 25, at 11 (asserting this fa&t) The DOS Sanctions Letter informed Lee that a “notation will be
made on your academic transcript, noting thathyee been expelled from the University of New
Mexico for disciplinary reasons.DOS Sanctions Letter at 28.The letter also banned Lee from
the UNM campus, and forbade him from cotitegt Roe. See DOS Sanctions Letter at23he
letter warned that violatinghese prohibitions could result ifurther sanctions, including
permanent expulsion from UNM. e8 DOS Sanctions Letter at $3.The letter concluded that
Lee could appeal the sanctiatecision to the UNM President. See DOS Sanctions Letter®at 22.
Lee appealed the DOS’ sanctioning dexison July 15, 2016._ See Defendants’ MSJ
Memo { 26, at 12 (asserting this fact); RespatideAppellate Brief at 25, dated July 15, 2016,
filed February 6, 2020 (Doc. 71-3)(“Appellate Briet®).In the Appellate Brief, Lee argued that

expulsion was “too severe and harsh,” and thaketkare “significant procedural errors in the

% ee does not dispute specifically the facthie text that the Defendants propose, which
has ample support in the recoratcardingly, the Courteems the fact in the text undisputed. See
D.N.M. LR-Civ 56.1(b) (“All materal facts set forth in the rpense will be deemed undisputed
unless specifically controverted.”).

9Neither party asserts this fact. The Defensiambwever, attach the DOS Sanctions Email
to the MSJ Memo. Lee does not dispute thatishég accurate copy of the DOS Sanctions Email.
This information is relevant because it providesails about Lee’s sanctions. See Response at
27.

%The Court considers thfact for the reasons séat in n.94, supra.
%The Court considers thfact for the reasonsaged in n.94, supra.
9The Court considers thfact for the reasonsaged in n.94, supra.

%|_ee again, as he does with nearly all fadtsdait in the Defendants’ MSJ Memo, disputes
the facts described in the Defentl MSJ Memo | 26, d12, as “irrelevantred immaterial because
[they] do not go to whether Plaintiff's due proceaghts were violated anghether such violations
prejudiced Plaintiff.” Respomsat 10-11 (citing Anderson \iberty Lobby Inc., 477 U.S. 242,
249 (1986)). The Court reiterates its previous description of #melatd it applies to relevance
disputes, see n.5, supra. Moreouage’s ability to appeal is levant to whether the Defendants
provided him with a sufficiet opportunity to be heardSee Response at 27.
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sanctioning process” because the proceduméinged on Lee’'s due process rights. See
Defendants’ MSJ Memo 26, &2 (asserting this fagtAppellate Brief at 33° Lee concluded
that “given the severity of the sanctions involedthis type of matter, it is a violation of
Respondent’s due process righwsprohibit counsel from represting the Respondent at any
hearing, formal or infonal.” Appellate Briefat 33. _See DefendantsiSJ Memo { 26, at 12
(asserting this facff® Frank responded, and informed Leattthe sanctions were “appropriate,
proportional, and supported by tfects.” UNM Office of the Resident Appeal of Sanctions
Letter, dated August 23, 2016, filed February 6, 2016 (Doc. 71-3)(“Aug. 23 Letter”). See
Defendants’ MSJ Memo { 26, at 12 (asserting this f&ctFrank continued that “you do not raise
any procedural issues that conge significant errornor do you identify any procedural issues
that materially affected the outcome of the sanction detisi Aug. 23 Letter at 34._ See
Defendants’ MSJ Memo 9 26, &P (asserting this fact§? Frank therefore affirmed the DOS
sanctioning decision. See DefendaMSJ Memo 9 26, at 12 (assagithis fact);Aug. 23 Letter

at 34103

PROCEDURAL BACKGROUND

1. The Complaint.

Lee filed suit in the Secondidicial District Court, Countyf Bernalillo, State of New

Mexico, alleging in Count | thatyNM’s sexual misconduct invesagion procedures violate his

%The Court considers thfact for the reasons séat in n.98, supra.
100The Court considers thfact for the reasons séat in n.98, supra.
10IThe Court considers thfact for the reasons séat in n.98, supra.
102The Court considers thfact for the reasons séat in n.98, supra.

103The Court considers thfact for the reasons séat in n.98, supra.
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federal and state constitutional rights to duecess as protected by the Fourteenth Amendment to
and Article Il, 8 18 of the Constitution of ti8tate of New Mexico._See Complaint 1 146-171,
at 24-28. Lee alleges that heatha protected liberty interaathis good name, reputation, honor,
and integrity,” and “a protected property interestamtinuing his education at the University of
New Mexico.” Complaint 7 150-52, at 25. He g#ls that the Defendardsprived him of those
interests by expellindnim from UNM without poviding him certain procedural safeguards,
including adequate notice of the allegationsppportunity to respond, the opportunity to cross-
examine his accuser, the iderd#tion of all of the evidencend witnesses on which UNM relied
during the investigation, a thorough and impaiitiaestigation, and the active participation of
legal counsel during the disciplinary proceedings. See Complaint § 154, at 25-26. Because of
these alleged constitutional violations, Lee see&getary relief for damages. See Complaint 1
170-71, at 28. In Count Il, Leecares that the Defendants’ DueoBess violations entitle him to
injunctive relief, specifically

a reversal of the outcome and findings of the UNM investigation, expungement of

[his] educational recordeflecting the improper digdine/sanction and production

of verification of such expungement ., prohibiting UNM from disclosing [Lee’s]

education records reflecting disciplimeiring the pendency of this action, and

readmittance to UNM to compkehis graduate program.
Complaint § 174, at 28-29. In Count Ill, Lee reqaesdetermination pursuoito the Declaratory
Judgment Act, 28 U.S.C. § 2201, and the New MekKieolaratory Judgment Act, N.M. Stat. Ann.
§ 44-6-1 to -15 that “the ing@igative and sanctioning prases utilized by Defendants are
unconstitutional, improper, and vitike of [his] rights, ad, as such, inadegigaand invalid as a
matter of law.” Complaint 178, at 29.

In Count IV, Lee pleads a claim for viadla of Title IX, 20 US.C. § 1681(a)._ See

Complaint 11 183-212, at 30-33. Lalkeges that the “Defendantsléal to provide [him with] the

-40 -



Case 1:17-cv-01230-JB-LF Document 107 Filed 11/16/20 Page 41 of 116

full benefits and services ohd excluded him from p#cipation in and discriminated against him
with regards to programs, servicasd/or activities at the Univaty of New Mexico because of
his sex.” Complaint § 189, at 30. He alleges that“Defendants treated [him] differently and
less favorably on the basis of his sex with redarthe ‘Probable Caasfinding made by UNM
OEO.” Complaint 204, at 32. He further alleges that theféidants intentionally treated
Complainant preferentially on the basis of herlsgadopting her statements as true, even though
the statements were illogical, msistent, or contrary to otheitmesses, and ignoring all evidence
exculpatory to Plaintiff.” Complaint § 207, at 3Binally, Lee alleges that the “Defendants were
motivated by gender bias inimting, adjudicating, and implemengj the disciplinary proceeding
and sanctions against [him] based upon hisasea male student accused of sexual misconduct
because of the increasing public attention androgersy of sexual assault on campuses and at
UNM specifically.” Camplaint § 209, at 33.

In Count V, Lee pleads a claim against UNMlioeach of contract. See Complaint ] 213-
217, at 33-34. Lee alleges that he had “theomasle expectation[] thaiNM would fairly and
without bias implement and emée the provisions and [poligg set forth in its official
publications.” Complaint § 214, at 34. Lee tlaleges that UNM breael its ageements by

“failing to abide by its policiesand procedures,” “failing taconduct a fair and impartial

investigation and hearing,” “failing to providg ffair and impartial sanctioning process,” “failing
to provide adequate due process, to include the right to confront séthaad one’s accuser,”
“failing to adequately and propgrtonsider and weigh evidencefid “failing to allow adequate
representation during the invegtitye and sanctioning processeComplaint 1 215, at 34. In
Count VI, Lee pleads a claim for breach of the iegblcovenant of good faith and fair dealing.

See Complaint 1Y 218-2223f 34-35. Lee alleges that hientracts with UNM “implicitly
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guaranteed that any investigatand disciplinary prceedings would be conducted with basic
fairness.” Complaint I 219, at 35. He further alteti@t “UNM acted in bad faith when it failed
to provide adequate due processdéeguard [his] intests in his education.Complaint § 220, at
35. The Defendants removed theectsfederal court based on fealequestion jurisdiction. See
Notice of Removal { 4, at 2, filed Decemiid, 2016 (Doc. 1)(“Notice of Removal”).

2. The Sept. 2018 Order.

The Court issued an Order disposing of Ehee Process Motion, the Title IX Motion and
the Contract Motion._See Order, filed Sepbem20, 2018 (Doc. 36)(“Sept. 2018 Order”). In the
Order, the Court concluded thaee “alleged facts dficient to state a plausible Fourteenth
Amendment procedural due praseclaim for injunctive and deckdory relief against the Board
of Regents of UNM and Frank his official capacity apresident of UNM.” Sept. 2018 Order at
2. The Court concluded that Libas a protected property intergstontinued enrollment at UNM
and a protected property interest in “his good ragport.” Sept. 2018 Order at 2. The Court further
held

that preponderance-of-the@idence is not the propestandard for disciplinary
investigations such asdhone that led to Lee’sxpulsion, given the significant
consequences of having apanent notation such as the one UNM placed on Lee’s
transcript. That UNM provides an eeidtiary hearing ircases of alleged non-
sexual misconduct but not in cases dé@gkd sexual misconduct supports Lee’s
claim that the prcess he received was constitusiyinadequate. In addition, Lee
did not receive notice thdite faced sanctions for ajjations related to underage
drinking until his sanctions hearing, whitrwas too late to prepare an adequate
defense. The Court cdaodes, however, that Lee cannot successfully sue
Defendants for damages pursuant to § 1888ause (i) UNM is not a “person”
under § 1983; and (ii) givathat the contours of Leetlue process rights were not
clearly established, the Inddual Defendants are entitldd qualified immunity.
The Court also concludes that the f@wlants are entitled to governmental
immunity under the New Mexico To@laims Act, NMSA 1978, 8§ 41-4, so Lee
cannot properly sue the Defgants for damages for violan of the Constitution of
the State of New Mexico. The Couwbncludes that the UNM policies and
procedures for students accused of semisconduct are guidelines for operation
and lack specific promissory language reseey to create contractual obligations,
so Lee cannot properly sue Defendantsldeeach of contracor breach of the
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implied covenant of good faith and fairad@g. At the hearing, Lee conceded his
claims pursuant to Title IX, and the Court dismissed them at the time. The Court
nevertheless finds that Lee’s Title IX claims are not pled with sufficient specificity
to infer that UNM treated Lee défently on account of his gender.

Sept. 2018 Order at 3. The Court dismissed Leaims for damages against UNM, the Board of
Regents of UNM, Frank, Buchs, Cowan, Cordoval @hibanga. See Sept. 2018 Order at 4. The
Court also granted the Title IMotion and the Contract MotionSee Sept. 2018 Order at 4. The
Court also dismissed with prejudice the Complaiftbunts | and Il as pled against Buchs, Cowan,
Cordova, and Chibanga. See Sept. 2018 Ordér &inally, the Court dismissed with prejudice

the Complaint’s Counts IV, V, ardl. See Sept. 2018 Order at 4.

3. The May 2019 Order.

The Court amended its Sep018 Order in May 2019. Séenended Order, filed May 30,
2019 (“Amended Order”). The only change the Court made was to remove the sentence:
“Moreover, the Court concludesatpreponderance-of-the-evidens@ot the proper standard for
disciplinary investigations such as the onattled to Lee’s expulsion, given the significant
consequences of having a permdnestation such as the one UNd/aced on Lee’s transcript.”
Amended Order n.1 at 1.

4. The Auqust 13, 2019 Email.

The Court received an email on Augds}, 2019, from William Kidder, a research
associate at UCLA’s Civil RightBroject. _See Email from Wiam Kidder to Judge Browning
(dated Aug. 13, 2019), filed Augug?, 2019 (Doc. 59)(“Kidder Email”).The email read, in its
entirety:

| noticed Judge Browning’s unpublisheding in Lee v. University of New
Mexico (Sept. 2018) in wbh he concluded “that pponderance-of-the-evidence
is not the proper standard for disciplinary investigations” such as campus Title IX
matters. | have had no contadgth either party in thigase, and my intent in this
email is to simply to share my new resdearticle in the peer-reviewed Journal of
College and University Law that looks broadk the standard of evidence in Title

-43 -



Case 1:17-cv-01230-JB-LF Document 107 Filed 11/16/20 Page 44 of 116

IX campus proceedings as well as otheil rights and administrative contexts
including physician miscondulitense cases and research misconduct cases linked
to federal grants: https://jcul.law.rutgerdu/category//journal-acles/ Thank you

for your consideration.

Kidder Email at 1.

5. The Defendants’ Motion for Summary Judgment.

The Defendants filed a Motion for Bumary Judgment on Beuary 6, 2020. _See
Defendants’ Motion for Summary Judgmented February 6, 2020 (Doc. 70)(“Defendants’
MSJ”). The Defendants argue that Lee “cannot ramgegenuine issue of material fact” related to
his federal constitutional due process claimfeddants’ MSJ at 1. The Defendants note that Lee
opposes the Defendants’ MSJ. Bedendants’ MSJ at 1. The Defiants ask the Court to dismiss
Lee’s “remaining claims for injunaté and declaratory relief folleged violationsof his federal
constitutional right to due prose and enter final judgment in their favor.” Defendants’ MSJ at 2.

6. The Memorandum Brief in Support of Defendants’ Motion for Summary
Judgment.

The Defendants filed a Memorandum Briaf Support of their Motion for Summary
Judgment on February 6, 2020. See MemoranBtief in Support of Defendants’ Motion for
Summary Judgment, filed February 6, 20200¢D 71)(“Defendants’ MSJ Memo”). The
Defendants note that the Courtshdismissed all of Lee’s claims, except his due process claim
“arising from the investigativera sanctioning process that reedltn his expulsion from UNM
for sexual misconduct.” Defelants’ MSJ Memo at 1.

First, the Defendants contertdat UNM's failure to provide Lee with an adversarial
hearing with an opportunity to cross-examine esses does not violateshdue process rights.
See Defendants’ MSJ Memo at.17The Defendants assert that Lee contends that, before his
expulsion from UNM for sexual misconduct, UNM shphlave provided Lee with an adversarial

hearing where he could (i) cross-examine witngsseluding his accuser; (ii) present evidence;
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and (iii) have active representation of coun§ase Defendants’ MSJ Memo at 17. The Defendants
argue that universities are noaurtrooms, and that studentcing expulsion need not always
receive an adversarial hearinghvihe features Lee requesee Defendants’ MSJ Memo at 17-

18 (citing Watson ex rel. Wais v. Beckel, 242 F.3d 1237, 12424B®th Cir. 2001)(“Watson”)).

Further, the Defendants note that, in Haidaldmiversity of Massachwasts-Amherst, 933 F.3d 56

(1st Cir. 2019)(“Haidak™), the United Stateuwt of Appeals for the First Circuit held that
universities need not provide students with adwgais hearings._See Defendants’ MSJ Memo at
18. The Defendants maintain that the Courtemvdetermining whether due process requires a
particular procedural safeguards, should evalttate extent to which that procedural safeguard
would result in a more accurate finding,” and “théent to which it woulddecrease the risk of
an erroneous deprivation.” Bendants’ MSJ Memo at 19 (qgiiog Haidak, 933 F.3d at 69-70.)
The Defendants assert that, here, the OB@estigator already questioned the accuser “at
length . . . both in writing and orally,” and, tkeére, cross examinatiomould not have generated
a more accurate result. Defendants’ MSJ Man®9-20. The Defendants also raise concerns
about “the questioning of the asar by her alleged assailantDefendants’ MSJ Memo at 20.
The Defendants argue that UNMiaquisitorial process’atisfies “the minimum requirements of
due process for student discipline.” DefendaiSJ Memo at 20-21. Consequently, the
Defendants avow that Lee recaivsufficient due process, besaulLee received notice and a
meaningful opportunity tbe heard._See Defenddn#SJ Memo at 20.

Second, the Defendants argue in the altereathat Lee did not k& a right to an
adversarial hearing, because hasuser’s credibility is not assue._See Defendants’ MSJ Memo
at 21. The Defendants maintaimthhe United States Court Appeals for the Sixth Circuit has

held that, where witness credibility is at issaetudent may be entitled to cross-examination in
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non-consensual sexual misconduct cases. Stmndmnts’ MSJ Memo at 21. The Defendants

also assert that the United States Court ppeals for the Tenth Cirduhas found that where a

111 m

student “candidly admitted his guilt,” he “was not prejudiced bgck lof notice.” Defendants’
MSJ Memo at 21 n.9 (citing Watson, 242 F.3d242). Here, the Defendants contend that the
OEO'’s finding that Lee had engaged in sexual anidaict did not turn on Rds credibility. See
Defendants’ MSJ Memo at 22. Instead, thdeDdants argue that the OEO based its sexual
misconduct finding primarily onée’s “incriminating admissiondd the UNMPD. Defendants’
MSJ Memo at 22. The Defendants acknowledge tihhe OEO considered one other withess’s
statement -- Lee’s roommate’s statement -- when it determinecha@esngaged in sexual
misconduct. _See Defendants’ MSJ Memo at MBnetheless, the Defenmita aver that “the
damning admissions and statemenmtade by Plaintiff himself were more than sufficient to
establish that Plaintiff had engaged in thgusé misconduct for which he was expelled from
UNM.” Defendants’ MSJ Memo at 23. The Deflants also emphasize th#t{M had an interest

in both protecting the accuser's safety andotomal well-being, and in preserving its
administrative resources. Seef@wlants’ MSJ Memo at 23.

Third, the Defendants contend that the@d&sexual misconduchvestigation was not
biased._See Defendants’ MSJ Memo at 24. Dé&endants maintain that the Court should apply
a rebuttable presumption that thecision-making process was faird impartial._See Defendants’
MSJ Memo at 24. Lee alleges thihe investigator, Buchs, held actual bias against him. See
Defendants’ MSJ Memo at 24. The Defendantsraskat Lee fails tgprovide any concrete
examples of Vele Buchs’ alleged bias. See Bad@ts’ MSJ Memo at 25. Further, the Defendants

note that Lee has not indicated that Buchs “knewltefore the investigation or that she had any

bias against him.” Defendants’ M®emo at 25. The Defendants@hote that an appeal board,
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consisting of the UNM President and UNM BoardRafgents, approved Bugtsexual misconduct
finding. See Defendants’ MSJ Memo at 25.

Fourth, the Defendants argue that UNM prbpapplied a preponderance-of-the-evidence
standard._See Defendants’ MSJ Memo at 26. Hilege that the OEO need not have applied a
higher evidentiary standard whigfound that Lee engaged in sekmasconduct. See Defendants’
MSJ Memo at 26. The Defendants have not “foargingle federal case thiaas found that the
use of the preponderance standerdschool disciplinary proceadys -- even those involving
sexual misconduct -- is violative of due proceddéfendants’ MSJ Memo at 26. The Defendants
argue, therefore, that the pmnderance-of-the-evidence standaatisfies Lee’s due process
rights. See Defendant®SJ Memo at 26-28.

Finally, the Defendants maintain that the D@8 not violate Lee’s due process rights
when it considered his provision of alcoholronors as a factor in his sanctions for sexual
misconduct._See Defendants’ MSJrvteat 28. The Defendants arghat “there is no evidence
that Plaintiff was sanctioned by UNM for an alcokalation . . . .” Defendants’ MSJ Memo at
27-28 (emphasis in original)The Defendants continue thaethlcohol provision was “at most,
an aggravating factor . . . when determining thyrapriate level of sanctioning . . ..” Defendant’s
MSJ at 29. Next, the Defendants aver that temeived constitutionally adequate notice of the
charges against him, includin@): notificationfrom a Student Conduct Oéer that the OEO would
investigate Lee’s “alleged sexual assault”; @imeeting with the OEO Director and Title 1X
Coordinator, where he receivadormation on the upcoimg investigation; (i) a document with
allegations of sexual misconduct from his accused, (iv) a document witbhharges against him
and evidence gathered durirtge investigation. Defendants’ MSJ Memo at 29-30. The

Defendants argue that this notice was sufficiamd, that Lee was not entitled to receive notice of
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all factors that UNM would consider in tdag his sanction for sexual misconduct. See
Defendants’ MSJ Memo at 30. Memver, the Defendants contendtthee was not prejudiced by
a lack of notice, because he admitted toWhNMPD that he provided abhol to minors. _See
Defendants’ MSJ Memo at 31. The Defendantsetioee conclude that g]dditional notice would

not have allowed [Lee] to better defend the gkarof sexual misconduagainst him . . . .’

7. The Response to Defendants’ Motion for Summary Judgment.

Lee filed a Response to Defendants’tMo for Summary Judgment on March 23, 2020.
See Response to Defendants’ Motion for Sunyndaidgment at 1, fitk March 23, 2020 (Doc.
76)(“Response”). Lee argues tlaagenuine issue of material fastists: whether Lee received
sufficient process during the OEGihvestigation and his expids from UNM. See Response at
1.

Lee insists that he has a property interestisnenrollment at UNM, and a liberty interest
in his reputation._See Response at 15-lith{ciAmended Order at 3, filed May 30, 2019 (Doc.
53)). Lee also argues that “case law confirms” Lee’s liberty interest in his “reputation and good
name.” Response at 16 (collecting cases). theeefore asserts that he “was entitled to due
process before UNM deprived hiof his property interest in ficontinued enrollment at UNM
and his liberty interest in his good name and raprtd Response at 16. Lee avers that the Court

should apply the Mathews v. Eldridge, 424 WB$9, 334-35 (1976), test to determine what due

process is required here. See Response at lIifseQuently, Lee contendsat the Court should
balance: (i) the private interest affected -- here'$.&oroperty interest ihis continued enroliment
at UNM and liberty interest in his good namedareputation”; (ii) “thevalue of additional

procedural safeguards in prevegtian erroneous finding”; and {ifithe additional burdens that

UNM would suffer from implementing the atidnal safeguards.” Response at 17 (citing
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Mathews v. Eldridge, 424 U.S. at 334-35). Mwrer, Lee alleges thdtecause his sexual

misconduct investigatiois a fact intensive inquiry, thereashigh risk of error._See Response at
17. Accordingly, Lee maintains that additionabgedural safeguards would reduce the risk of
error in his case. See Response at 18.

Further, Lee contends that the Defendardtated his due procesghts, because the OEO
did not hold a hearing or allow Edo cross-examine withesseSee Response at 18. Lee avers
that Roe’s credibility is a key issue, becausge@O had to determine whether to believe Lee or
Roe. _See Response at 18.

Next, Lee turns to the procedural safegsa@ which he argues he was entitled. See
Response at 18. First, Lee argues that due gsaequires the OEO to hadearing to determine

whether Lee engaged in sexual ooisduct. _See Response at 1%®elmaintains that “students
facing suspension [or expulsion] atihé consequent interference watlprotected property interest
must be . . . afforded somenkii of hearing.” Reponse at 19 (quoting Goss, 419 U.S. at 579).
Further, Lee argues that hearings are necessheye a student faces expulsion to allow an
impartial factfinder to har both sides of a cas&ee Response at 19. Ladkeges that he was not
able to cross-examine any witnesses, nor dig¢beive the names of the witnesses whom the OEO
interviewed during its investigation. See RespatsEd. Additionally, he contends that a single
person should not investigatecadecide whether austent has committed segal misconduct, See
Response at 20, 26-27 (arguing that the OEO pros@siserently biased because “a single party
is investigator, prosecutor, judge, and jury”). Further, Lee alkbgésthere is no indication [Roe]
was effectively questioned during the OEO invedi@n.” Response at 2(0.ee asserts that “a

hearing before an impartial féicider allows the factfinder tbear testimony at the same time,

allow for cross-examination, evaluate withesslemeanor, and addsesonflicting testimony
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between witnesses in real time.” Response3at Rurther, Lee contends that Vele Buchs was
biased because she was “hostile and aggedssowards Lee, and “did not trust” Lee or
Goodnight. Response at 27-28.

Lee then avers that Roe could consent to decardact despite “th&act that alcohol was
involved and there were discussions of Ms. Rdevel of intoxication.” Response at 24. Lee
asserts that Buchs had to consider the fatigwfactors to determine whether Roe was too
incapacitated to consent to sexual contact: (i) “bemdike stumbling or dterwise exhibiting loss
of equilibrium”; (ii) “slurred speech or word ntusion”; (iii) “bloodshot, glassy or unfocused
eyes”; (iv) “vomiting, epecially repeatedly”; (v“being disoriented, oranfused as to time or
place”; and (vi) “loss of consciousness.” dgense at 25 (citing UNM Policy # 2740, § 3).
Because the OEO examined the aforementioaetbis, Lee contends that the OEO “made a
factual determination after evaluating the credibility of withesses,” and therefore, Lee “was
prejudiced by not receiving an opportunity t@ss-examine witnesses.” Response at 25. Lee
insists that these inadequategqedures substantially prejedd him._See Response at 25.

Next, Lee argues that the OEQO’s use of threponderance-of-thevidence standard
violates Lee’s due press rights. See Response at 29. &asgerts that a wersity sexual
misconduct finding’s consequenca® similar to criminal cong@ences, particularly regarding
reputational injury. _See Response at 29. Ledades, therefore, that a clear-and-convincing
evidence standard is appropriatéquasi-criminal proceeding[slike his expulsion from UNM.
Response at 29-30.

Finally, Lee contends that the OEO violateld due process righ by considering his
provision of alcohol to minors asfactor when determining his sanctions. See Response at 30.

Lee alleges that he never received “notice andpgoortunity to be hearah the charge related to
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underage drinking because that was addressib@ atanction hearing.Response at 30-31. Lee

distinguishes Watson, 242 F.3d 1840-42, from his own casbecause the OEQ’s finding on

provision of alcohol to minors fd not go to the underlying motive tife case,” am Watson, but
instead “was a completely separate@arge against” Lee. Resperat 31. Lee avers that notice
that the OEO would considershprovision of alcohol to minerwould have given him “the
opportunity to defend against the allegations and explain thentstances.” Response at 31.

8. The Memorandum Opinion and Second Amended Order.

The Court issued a Memorandum Opinion and Order (“MOQ”) on March 30, 2020. See

Lee v. Univ. of New Mexico, 449 F. Supp. 3d 1qDLN.M. 2020)(Browning, J.). In the MOO,

the Court first explained that Lee cannot $UNM for damages under § 1983, because UNM is
not a “person” under the statute. See M@4Y F. Supp. 3d at 1080. Nettte Court concluded

that Lee cannot sue Frank, Buchs, Cowan, Cordmva Chibanga (the “Individual Defendants”)
under § 1983, because the Individual Defendants are entitled to qualified immunity. See MOO,
449 F. Supp. 3d at 1080. The Court then concludstd ke pled facts suffient to show that the
Defendants violated his constitoial right to due process ofa See MOO, 449 F. Supp. 3d at
1080. Additionally, the Court held that the Dedlants are entitled to immunity under the New
Mexico Tort Claims Act, N.M. Stat. Ann. 8§ 41-4-1 to -30, and therefore Lee cannot sue the
Defendants for violating the Constitution of th&ate of New Mexico. See MOO, 449 F. Supp. 3d

at 1080. Next, the Court concluded that UNM'sgadures and policies “do not create contractual
obligations.” MOO, 449 F. Supp. 3d at 1080. The Court then held that the Individual Defendants
are not liable under Title IX, because individuedsnot be liable for Title IX violations. See
MOO, 449 F. Supp. 3d at 1080. Finally, the Coorictuded that Lee has not alleged sufficient

facts to create an inference of gender biase MOO, 449 F. Supp. &t 1081. Accordingly, the
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Court dismissed most of Lee’s claims, but did dismiss Lee’s (i) Title IX claim against UNM;
(i) Due Process claims against UNM,; or (iii) ®BRrocess claim against UNM'’s current president.
See MOO, 449 F. Supp. 3d at 1155.

9. The Reply Brief in Support of Defendants’ Motion for Summary Judgment.

On May 18, 2020, the Defendants filed a Rephief in Support of Defendants’ Motion
for Summary Judgment._See Reply Brief Support of Defendants’ Motion for Summary
Judgment at 1, filed May 18, 2020 (Doc. 87)(“ReplyThe Defendants insist that Lee does not
have a right to an adversartaaring with cross-examination before expulsion from UNM. See
Reply at 1. They assert thauth a right only arises where thésea credibility determination to
be made.” Reply at 1Here, the Defendants contend, the GdiOnot need to make a credibility
determination, because Lee admitted to semiatonduct. _See Reply at 1-2. The Defendants
maintain that there are nacbmpeting narratives’about Lee’s alleged misnduct, which would
require cross-examination. See Reply at(ditng Doe v. Baum, 903 F.3d 575, 581 (6th Cir.
2018)("“Baum”)). Further, the Deafidants aver that all cases wiicee cites in support of the
proposition that “a student accdsaf sexual misconduct has a dueqass right to an adversarial
hearing with the opportunity to cross-examhis accuser” limit their hdings to proceedings
where “there is an actual credibilitytdemination to be made.” Reply at 12.

The Defendants insistdhthis matter is not a he said/sted dispute._See Reply at 12.
Here, the Defendants contend that because tisermetdoes not depend on whether the factfinder
believes Roe, UNM'’s “significant interest in aauraging student victims of sexual assault to
report and stand by their accusations outweighs thesed@iudent’s interest in being deprived of
his continued education.” Reply at 12-13 (@tMOO, 449 F. Supp. 3d at 1125). The Defendant’s

maintain that UNM based its»agal misconduct findingn Lee’s admissions to the UNMPD._See
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Defendant’'s Reply at 13. The Defendants olesedhat Lee told the UNMPD that Roe was
extremely intoxicated and that hepeatedly tried to insert hgenis into her mouth, but “never
succeeded in this act because Roe would nat bpe mouth and let him.” Reply at 13. The
Defendants argue that the OEO found Lee éagaged in sexual misconduct based on these
admissions._See Reply at 14. Aatiagly, they insist that, becae of the “damning nature of
Plaintiffs own admissions, it ismplausible that an adversdribearing with its attendant
procedural safeguards would have reduced thefiskror or changed thmutcome.” Reply at 14.

Next, the Defendants argue that Lee has notodstrated that the OEO investigation was
biased. _See Reply at 14-15. eTBefendants argue that an indgpeisal adjudicaton is fair in
important administri@ve decisions like the orfgere. _See Reply at 1diting Haidak, 933 F.3d at
68). Further, the Defendants argue that Buctisndt have conflicting fes in the investigation
and that she never acted as Roe’s advocateR&ag at 14. The Defendafurther contend that
Buchs did not predetermine the afaagainst Lee. See Reply at 16.

Finally, the Defendants aver that UNM progecbnsidered Lee’s provision of alcohol to
minors as a factor in deteming his sexual misconduct region. See Reply at 16. The
Defendants maintain that UNM needs to provide Lee notice of the “charges” against him, and that
the only charge against Lee sgxual misconduct._ See Remt 16-17. Consequently, the
Defendants contend that a studee&d not receive “advance notice of every possible factor that
may be considered in setting the level s#nction,” because this requirement would be
“unworkable and does not appear to be supddni€ any precedent. Defendants Reply at 17
(emphasis in original). Furthethe Defendants assert th@htson, 242 F.3d at 1237, indicates
that the Tenth Circuit would na@dopt Lee’s proposed notice rstiard. _See Reply at 17. The

Defendants also purport to digjuish_Greenhill v. Bailey, 519.%d 5 (8th Cir. 1975)(“Greenhill”),
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from the present case. See Reply at 17-18. thadilly, the Defendants nethat Lee admitted -

- and has never denied -- that he providedtadtto Roe and Goodnight. See Reply at 17-18. The
Defendants conclude, thereforeatthdditional notice would not haa#owed Lee to better defend
against the assertion that provided alcohol to mors. _See Reply at 19.

10. Stipulation of Dismissal ofPlaintiff's Title IX Claim.

On July 21, 2020, the parties filadStipulation of Dismissal d?laintiff’'s Title IX Claim.
See Stipulation of Dismissal d®laintiff's Title IX Claim at 1, filed July 21, 2020 (Doc.
96)(“Voluntary Dismissal”). Inthe Voluntary Dismissal, the parties “stipulate to the dismissal,
without prejudice, of Count IV (‘6lation of Title IX") of the” Camplaint. Voluntary Dismissal
at 1.

11.  The Hearing.

The Court held a hearing on the DefendaMSJ on September 28, 2020. See Clerk’s
Minutes at 1, filed September 28, 2020 (Doc. 10B)e Court first asked the parties how things
differed at the hearing from the tian to dismiss stage. See Drafanscript of Hearing at 5:18-
23 (taken September 28, 2020)(Court)(“Tt*).The Defendants argued that things were different
from the motion to dismiss stagegcause “credibility of the accusis not at stake here,” thus
there is no “determination on theedibility of the accuser as sutttat due process would require
there to be an availability of cross-examinatioilr. at 6:18-23 (Smith). The Court asked how
someone would determine in advance whether créglibils at issue. Séda. at 7:12-21 (Court).

The Defendants compared the present cagdutmmer v. Universityof Houston, 860 F.3d 767

(5th Cir. 2017)(“Plummer”). _See Tr. at 8:9-{8mith). The Defendants insisted that, as in

104The Court’s citations to the transcript of the hearing refer to the court reporter’s original,
unedited version. Any final transcript may contain slightly different geng#or line numbers.
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Plummer -- where a university féicder relied on video evidenceofn a sexual assault rather than

an accuser’s testimony -- here edorocess does not require cross-examination, because the OEO

investigator based her finding ond’s admissions to the UNMPD.e& Tr. at 8:13-9:13 (Smith).
Next, the Court noted that it was not reddyclassify this case as a quasi-criminal

proceeding. _See Tr. at 9:16-18 (Court). Tb®eurt explained that, during criminal cases,

defendants will often contest confessions by saying the confessions were coerced or inaccurate.

See Tr. at 9:20-25 (Court). In such cases, theriontinued, the Court will still have a criminal

trial with cross-examination available to the defamd See Tr. at 10:1-2 (Court). The Court asked

the Defendants how it is differetwhere a student is drug in rathquickly by the police after an

incident,” as here, “and gives some statementether we call them@onfession or not” -- from

the criminal trial scenario that the Court hdekcribed. Tr. at 10:2-8 (Court). The Defendants

responded that different constitutional rights amdrests are at issue, because the constitutional

right to confrontation arises under the Sixth @émdment of the Constitution of the United States

of America, rather than the Due Process Cla@se Tr. at 10:11-20 (Smith). Here, the Defendants

urged the Court to apply the Maths v. Eldridge, 424 U.S. at 33%, balancing test. See Tr. at

11:11 (Smith). The Defendants insisted that éheill be no added benefit to the factfinding
process by allowing cross-examination in this case. See Tr. at 14:1-3 (Smith). The Defendants
directed the Court to examine the FLOD. Trl4tl7 (Smith). The Defendants insisted that the
FLOD indicates that the OEO balsiés decision entirely on Lee’s admissions rather than on Roe’s
allegations._See Tr. at 14:11-16 (Smith).

The Defendants acknowledged that “being wetyxicated is not nessarily admission to
sexual misconduct.” Tr. d16:18-19 (Smith). Nonetheless, the Defendants stated that, here, Lee

made
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an admission that not only was she very intoxicated, she had to be carried to the

room, he tried to insert $iipenis into her mouth andathhe was unsuccessful in

those efforts because she wouldn’t openrheuth, and those were the statements

that were relied upon by tH@EO investigator to esthéh indicia of non-consent

such that there was a violation of UNM policy.
Tr. at 16:20-17:2 (Smith). The Court asketiether Roe was having consensual sex with
Goodnight at the same time she refused to have sex with Lee. See Tr. at 17:9-12 (Court). The
Defendants stated that UNM hfmsind that Goodnight engagednnnconsensual sex with Roe,
and that UNM expelled Goodnight as a resukke $r. at 17:15-21 (Smith). The Court expressed
doubt that UNM could have madesexual misconduct finding on thasis of Lee’s statements
alone, without considering Roe’s statemen&ee Tr. at 18:23-19:7 (@rt). The Defendants
insisted that the Court should focus on whether the OEO investigator made a credibility
determination regarding Roe. See Tr. at 19:2P2-P{Smith). The Court stated that, to make the
sexual misconduct finding, it seems that UNM “hach&wve credited Roe’s testimony.” Tr. at
23:18-19 (Court). The Defendantssarted that, here, it does moatter what Roe said, and that
therefore cross-examination usmnecessary, because it would hetp the factfinder reach the
truth. See Tr. at 24:21-25:1 (Smith).

Next, the Defendants noted that UNM’s polgtates that “initiating sexual contact with
somebody who is too incapacitated to consesexual misconduct andolates UNM policy.
Tr. at 27:3-9 (Smith). The Dendants argue, therefore, that Lee’s admissions to the UNMPD are
sufficient to establish a violation of UNM policy, because he admitted that Roe was very
intoxicated and that he attempted to initiate segaatact with her. Sekr. at 27:1-28:24 (Smith).

Lee argued that he lacked notice of the ewiddhat would be presented against him. See

Tr. at 33:17-25 (Crow). Lee contended thatiheentitled to see a comprehensive list of all

witnesses against him ppepare for a hearing. See Tr. at 35:(Crow). Lee cited Flaim v. Med.
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Coll. of Ohio, 418 F.3d 629 (6th Cir. 2005)(“Flaimiyhere Lee contends that the accused student
was able to present his ownrsi®n of events ah hearing and had the opportunity to note
inconsistences in the officer’s testimony. See Tr. at 35:22-360W)C Lee noted that, here, the
interviewing officer was never called to testifylage’s hearing._See Tr. at 36:8-12 (Crow). Lee
contended that “the only thirrelied upon” in the OEQ’s sexuaisconduct detenination “was
the police officer’s report. . hearsay, essentiallyTr. at 36:11-13 (Crow) Lee emphasized that
“the problem is that we're ngfiven an opportunity to preparerfa hearing, we're not given the
opportunity to present testimony when it is to catitethe testimony of aafficer or anything in
the report, nothing to that effect.” Tr. 36:20-24 (Crow). The Court asked whether UNM’s
sexual misconduct policy is similar to Californiaape statute, which considers sex with an
intoxicated person to be rap&ee Tr. at 37:4-37:12 (Couttf. The Court continued: “once Lee
spits out several times that Roe was heavily ibed, isn’t he in troublying to establish any

sort of consent?” Tr. at 37:14-17 (Court). Theu@ stated that Lee may need to demonstrate that

105Cal. Penal Code § 261(a) provides:

@) Rape is an act of sexual intercourse accomplished with a person not the
spouse of the perpetrator, under ahyhe following circumstances . . .

3) Where a person is prevented from resisting by any

intoxicating or anesthetic substance, or any controlled substance,
and this condition was known, or reasonably should have been
known by the accused.

Cal. Penal Code 8§ 261(a) (West 2013). See People v. Braslaw, 233 Cal. App. 4th 1239, 1245, 183
Cal. Rptr. 3d 575, 580 (2015), asodified (Feb. 17, 2015)(conading that a person was too
intoxicated to consent to sex where the pemas vomiting and had been put in the shower by

her friends to clean up).
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Roe consented. See Tr. at 372AB{Court). Lee responded thaistiproblem is‘even more in
favor of having a hearing.” Tr. at 37:21-22 (Crow).

Next, Lee argued that the largest risk invensity sexual misconduct cases is “potentially
coming up with an erroneoussult. _See Tr. at 39:23-40:3 (Crow)ee also noted that the factual
record indicates that Lee furthexplained why he made “some thfose statements . .. to the
police officer.” Tr. at 40:11-12.Lee therefore insisted that emeexamination is necessary in
every university sexual misconduct proceedinge $r. at 40:20-31:3 (Crow). Nonetheless, Lee
admitted that no other courad “gone that far.” Trat 41:2-7 (Court, Crow).

The Court noted that Lee jmhave admitted the encounteas nonconsensual, because
Lee (i) stated that Roe was heavily intoxicatéi; provided nothing to indicate that she was
consenting; and (iii) from “the fact that she wassahg her mouth to him inserting the penis is an
inference you could draw that she’s refusing eom$ Tr. at 42:2-10 (Coti. Lee avowed that
any sexual contact with Roe waensensual._See Tr. at 42:25-(Crow). Lee disputed the
Defendants’ characterization of Plummer, ngtthat in_Plummer # university relied upon a
video, rather than a police repattge video “wasn’t hearsay,’hd the victim had no memory of
the event at issue. Tr. at 43:13 (Crow). Hbyecontrast, Lee argued that Roe “testified that she
was well aware of the situation.” Tr. at 44:1-¥d®). Further, Lee argued that he would have
presented recordings during a hegrthat would “support that isswf consent.” Tr. at 45:5-6
(Crow). Lee conceded that he “didn’t know” if tleoecordings are part of the record before the
Court. Tr. at 45:15-17 (Court, Crow).

The Court asked Lee how keould “write his due processght” if the Court does not
agree that accused students should have the abilityoss-examine theaccusers._See Tr. at

46:12-16 (Court). Lee responded that
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to the extent that there has been no affirmative admission by the accused that he

has admitted somerim of policy violation, then # university must provide some

form of procedural safeguard to makeesthat the accused has an opportunity to

confirm or in some cases not confithat there was a policy violation.

Tr. at 46:17-23 (Crow). The Court asked whypracedure such as imtegatories would not
provide sufficient due paess rather than live @gs-examination, given th&ahe university has an
interest in encouraging womendadome forward” and it is “natnheard of thatve conduct some
investigations” withoutive testimony. Tr. a#1:18-48:12 (Court)?® Lee argued that there is
“nothing like live cross-examiti@n.” Tr. at 41:21-22 (Crow).The Defendants countered that
Lee’s admissions to the UNMPD that Roe consentsgxaal contact withée. See Tr. at 54:17-
25 (Smith). The Defendants,ettefore, contended that crassamination would achieve no
benefit, but would embarrass or humili&tee. See Tr. at 55:7-17 (Smith).

The Defendants next compared this casdhe hypothetical case of a student being
expelled for cheating. See Tr.58:10-12 (Smith). The Defendardescribed a situation where a
teacher sees a person cheating during a test, and the student “says yes, | admit | was looking over
the shoulder and copyiranswers, but | don’t think that waseating.” Tr. at59:16-18 (Smith).

The Defendants continued that, in such a situatienstudent has “admitted to the critical facts,”
and there would be no benefit to cross-examining the teacher. Tr. at 59:19-22 (Smith). Similarly,

here, the Defendants argued thaé¢ has admitted to the importdatts, and cross-examining Roe

would produce no further benefigee Tr. at 59:22-60:4 (Smith).

108As an example, the Court noted that recentstigations into the president have utilized
interrogatories rather than live cross-examimati®ee Tr. at 41:18-48:12 (Court); Full Text of
Mueller's Questions and Trump’s Answer Associated Press (April 18, 2019),
https://apnews.com/article/98f22511be924ced89%8uafedfe37 (providing the text of Special
Counsel Robert Mueller’s questiottsPresident Donald Trump, aRdesident Trump’s answers).
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Next, the parties addressed the bias issue. See Tr. at 61:14 (Court, Smith). The Defendants
argued that Lee has not presented evidencembald lead a reasonablactfinder to conclude
that the OEO investigation was “infected by actiak.” Tr. at 62:1-3 (Smith). The Defendants
contended that the Tenth Circhas held that, “because honesty and integrity are presumed on the
part of a tribunal, there must Beme countervailing reason to clute that the decision maker is
actually biased with respect for the factual issbhesg adjudicated.” Trat 62:9-13 (Smith).

Accord Mangels v. Pena, 789 F.2d 836, 838 (10th Cir. 1986)(“Because honesty and integrity are

presumed on the part of a tribunal, there naestsome substanti@gbuntervailing reason to
conclude that the decision maker is actually biased with respect for the factual issues being
adjudicated . . ..”). Although the presumption against bi@&s rebuttable, the Defendants
continued, the burden to rebuetpresumption is “heavy indeedTt. at 62:19-25 (Smith)(quoting

Hess v. Bd. of Trs. Of S. lIUniv, 839 F.3d 668, 675 (7th C2016)(“Hess”)). The Defendants

noted that Lee provided evidence only of his satiye feelings of bia%ased on his perception
of nonverbal cues or facial expression from MsleMguchs.” Tr. at 62:20-25 (Smith). Next, the
Defendants argued that the Supreme CourtHed that the government may use a single
governmental administrator to maikdétial determinations, as it does in Social Security disability
claims. See Tr. at 68:2-19 (Smith); Sims v.fé&{p530 U.S. 103 (2000). The Defendants then
argued that Buchs did not actRse’s advocate at any point iretproceedings. See Tr. at 68:20-
69:24 (Smith)(citing UNM Policy # 2740). Finally,@Defendants noted th&oodnight tried to
connect with Buchs on LinkedIn. See Tr. at 70(EMith). The Defendants maintained that the
LinkedIn request does not relate to Lee and, maee that it occurred @ a month after Buchs
issued her final determination that Lee had gedain sexual misconduct. See Tr. at 71:9-20

(Smith).
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Lee argued that the inquisitafimodel is inherently biasetlecause it relies on a single
investigator to make a sexualsoonduct determination. See @t.74:20-75:6 (Crow). Lee did
not “have any other argumesns it relates to the bias issuf.t. at 79:3-4 (Crow). The Court asked
Lee whether any other court hastiduhat the inquisitorial model isherently biased. See Tr. at
79:5-13 (Court). Lee was unable to cite any sabat had found that thequisitorial model is
inherently biased. See Tr. at 78:15 (Crow). Lee then noted that Buchs stated at some point
that she does not believe Goodnight. See Tr. &8ZCrow). The Court said factfinders must
decide who they believe during the decisioaking process, and that does not make the
factfinder’s decision inherently biased. Seealr82:11-20 (Court). Lee responded that any one-
party investigation system is inevitably biase8ee Tr. at 83:1-18 (Crow). The Defendants
countered that Lee had two levelsappeal if he was dissatisfiedth Buchs’ determination. See
Tr. at 85:1-2 (Smith). Furthethe Defendants noted that_ iniHak, 933 F.3d at 69-70, the First
Circuit found that the inquisitoriahodel of truth seeking is sufficient for critical administrative
decisions._See Tr. at 86:11-24 (Smith).

The Defendants moved to the final issueethler Lee was prejudiced, because he did not
receive adequate notice that thetfat he purchased alcohot fminors would beonsidered in
the sanctioning decision. See Tr. at 91:24-92Mi{t§. The Defendants noted that, at UNM, the
sexual misconduct determination process isrb#ted from the sancting process -- the OEO
investigator determines whetha student has engaged in sexual misconduct, and then the DOS
applies a sanction.__See Tr. at 92:5-17 (Smitlihe Defendants contended that Lee was not
expelled because he alcohol to minors. Seafl93:1-14 (Smith). The Defendants avowed that
the provision of alcohol is merely an “aggravgtiactor” in the sanctioning decision. See Tr. at

94:25-95:4 (Smith). The Defendants continued,thatin_Watson, the provision of alcohol to
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minors was not an independent charge againstdre thus the Defendants are not required to
provide notice that they would consideriit their sanctioning decision. Tr. at 96:1-23
(Smith)(citing Watson, 242 F.3d at 124%). The Defendants argued thrat cases exist requiring

“that in order to providadequate notice for due process, | havell you: here’s the twelve things

that | might consider as factarssetting my hearing foyour violation of pdicy.” Tr. at 100:14-

19 (Smith). Further, the Defendants noted thed admitted to the UNMPD that he purchased
alcohol for minors, and under Watson, “a student is not credited by a lack of notice, when he
candidly admits his guilt because additional notice would not have allowed the student to better

defend the allegations.” Tr. at 101:12-16 (Smitf). Next, the Defendants asserted that

107The Defendants read tfiglowing quote from Watson:

The board’s finding that the motive for taesault was racism does not constitute
an independent charge against Mr. Watgdre record does not indicate that the
board expelled Mr. Watson because he maasst, but that he was expelled for the
assault. Mr. Watson does not cite, anid ttourt does not find, any precedent for
the proposition that notice must includ# suspected motigefor a student’s
actions. Such extensive notice is rgen due in a criminal trial.

Watson, 242 F.3d at 1241.

108The Court asked the Defendants to prowageexact quote from Watson, which is as
follows:

In order to establls a denial of due process,student must show substantial
prejudice from the allegedlinadequate procedure. See, e.qg., United States v.
Kennedy, 64 F.3d 1465, 1473 (10th Cir. 19980ore v. Reynolds, 153 F.3d 1086,
1111 (10th Cir. 1998); Keough v. Tate Ctyd.Bf Ed., 748 F.2d 1077 (5th Cir.
1984). Mr. Watson admitted to the boardtthe assaulted his roommate and that
he did so because his roommate was Higpamd Catholic. See Goss, 419 U.S. at
581. Because Mr. Watson candidly adedt his guilt, Mr. Watson was not
prejudiced by a lack of notice.

Watson, 242 F.3d at 1242.
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Goodnight, who was nineteen yeard at the time of the allegedxa®l assault, weaalso expelled
for violating UNM'’s sexual misconduct policySee Tr at 103:9-17 (Smith). The Defendants
argued, therefore, that Lee’s purchase of tadtdor minors was not determinative in UNM’s
decision to expel him._See Tr. at 103:9-17 iB)n Lee responded that provision of alcohol to
minors does not indicate a predisposition to gohsexual assault, as racism did in Watson. See
Tr. at 105:7-18 (Crow). The Court stated thathatsentencing phase, ctainave broad discretion
and can “consider just about anythi” Tr. at 106:4-18 (Court)Lee replied that his “problem
with the way the hearing happenedas that the hearing officeresgifically asked Lee whether he
purchased alcohol for the minor$r. at 106:22-107:7 (Crow)l'he Court responded that requiring
the notice that Lee is pposing would overcomplicate sentargi See Tr. at 108:3-5 (Court). The
Defendants added that, although lck& not have advance noticeatithe hearing officer would
consider the provision of alcoha$ a factor in his sanction, Lead an opportunity to respond to
the provision of alcoHassue at the sanctioning hearinGee Tr. at 109:20-110:2 (Smith).

The Court advised counselathit thought “some processrfguestioning the victim is
necessary here.” Tr. at 113:{@ourt). The Court continued thiatvas not “convinced that there
is any right to confrontation.” Tr. at 113:14-15 (QQuiFurther, the Court stated that it is unlikely
that “unitary models are inhardy biased.” Tr. at 113:21-24 (@Ort). Consequently, the Court
noted that the primary questiomrains about Lee’s right to @s-examine Roe and whether Roe’s
credibility is at issueSee Tr. at 113:13-19 (Court).

LAW REGARDING SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Redare states: “The court shall grant summary
judgment if the movant shows thtdtere is no genuine dispute @sany material fact and the

movant is entitled to judgment as a matter of lafsed. R. Civ. P. 56(a). “The movant bears the
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initial burden of ‘show([ing] that there is afsence of evidence tapport the nonmoving party’s

case.” Herrera v. Santa Fe Pulsch., 956 F. Supp. 2d 1191, 1221 (D.N.M.

2013)(Browning, J.)(quoting Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th

Cir. 1991)(alteration in Herrera $anta Fe Pub. Sch.)). See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986)(“Celotex”).

Before the court can rule on a party®tion for summaryydgment, the moving
party must satisfy its burden of production in one of two ways: by putting evidence
into the record that affirmatively dispves an element of the nonmoving party’s
case, or by directing the caisrattention to the fact #t the non-moving party lacks
evidence on an element of its claim, ‘t&na complete failure of proof concerning

an essential element ofefmonmoving party’'s case nasarily renders all other
facts immaterial.”Celotex, 477 U.S. at 323-25. On those issues for which it bears
the burden of proof atiad, the nonmovant “must go beyond the pleadings and
designate specific facts to make a showing sufficient to establish the existence of
an element essential to his case in order to survive summary judgr@antdso

v. Calbone, 490 F.3d 1194, 1197 (10th Cir. 2007)(internal quotations and brackets
omitted).

Plustwik v. Voss of Nor. ASA, No. 2:1MD0757 DS, 2013 WL 1945082, at *1 (D. Utah May 9,

2013)(Sam, J.)(emphasis added). “If thaving party will bear the burdeof persuasion at trial,
that party must support its motion with crediblédewnce -- using any of the materials specified in
Rule 56(c) -- that would entitle it to a directeerdict if not controverted at trial.” _Celotex, 477
U.S. at 331 (Brennan, J., disseg)(emphasis in originalff’® Once the movant meets this burden,
rule 56 requires the nonmoving party to desigisgiecific facts showing #t there is a genuine

issue for trial._See Celotex, 477 U.S. at;3@dderson v. Liberty Lobby, Inc., 477 U.S. 242, 256

(1986)(“Liberty Lobby”). In. Ameican Mechanical Solutions, LL@ Northland Piping, Inc., 184

1097Ithough the Honorable Williard. Brennan, Jr., then-Assaté Justice of the Supreme
Court, dissented in Celotex, this sentence is widely understood to be an accurate statement of the
law. See 10A Charles Allen Wright & Arth&. Miller, Federal Praie and Procedure § 2727,
at 470 (3d ed. 1998)(“Although the Cobissued a five-tdour decision, the marity and dissent
both agreed as to howglsummary-judgment burden of proof ogtes; they disagreed as to how
the standard was appliedttee facts of the case.”).
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F. Supp. 3d 1030 (D.N.M. 2016)(Browning, J.)e tBourt granted summajudgment for the
defendant when the plaintiff did not offer expevidence supporting aaation or proximate
causation in its breach-of-contract or breach-ofithglied-warranty-of-merchantability claims.
See 184 F. Supp. 3d at 1075-78. The Court reasiia¢dhe plaintiff ould prove neither the
breach-of-contract claim’s causation requiremeor the breach-of-the-implied-warranty-of-
merchantability claim’s proximate-causatiomu@ement with mere common knowledge, and so
New Mexico law required that the plaintiff bolstes arguments with gert testimony, which the
plaintiff had not provided. See 184 F. Supg.at 1067, 1073, 1075, 1079. el@ourt determined
that, without the requisite evidence, the plainf#iled to prove “an sgsential element of the
nonmoving party’s case,” nélering “all other factsnmaterial.” 184 FSupp. 3d at 1075 (internal

guotation marks omitted)(quoting Plustwik v. Voss of Nor. ASA, 2013 WL 1945082, at *1). Thus,

if a plaintiff has the burden of proof, and thlaintiff has no competérevidence, the defendant
may move, without any competenti@snce itself, past the plairtg lack of comgtent evidence,
and secure summary judgment. See, e.0.,t€eld77 U.S. at 323-25r@viding that summary
judgment is proper where a plaffitacks evidence on an esseng#ment of its case); Am. Mech.

Sols., LLC v. Northland Piping, Inc., 184 Bupp. 3d at 1075 (granting summary judgment

because plaintiff lacked evidesm on causation); Males v. E.D. Entyre & Co., 382 F. Supp. 2d

1252, 1272 (D.N.M. 2005)(Browning, J.)(granting suamynjudgment becaugadaintiff lacked
competent evidence that defendants defectivelyufaetured an oil distoutor). A conclusory
assertion that the plaintiff lacks evidence isuificient, however, to secure summary judgment;

the defendant must make some evidentiary shgwhat the plaintiff lacks competent evidence.

See Halley v. Huckaby, 902 F.3d 1136, 1143 (10thZ0i18)(stating thadummary judgment may

be warranted if the movant notes a lack of emik for an essential element of the claim). See
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also 11 James Wm. Moore et al., Moore’s Federattice § 56.40[1][b][iv]at 56-109 to -111 (3d

ed. 2018).
The party opposing a motion for summary judgnraust “set forth specific facts showing
that there is a genuine issue for trial as todhdispositive matters for which it carries the burden

of proof.” Applied Genetics I, Inc. v. First Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th Cir.

1990). See Vitkus v. Beatrice Co., 11 F.3d 13389 (10th Cir. 1993)(“However, the nonmoving

party may not rest on ifeadings but must set forth specifictashowing that there is a genuine
issue for trial as to those dispositive matterswbich it carries the buraheof proof.” (internal
guotation marks omitted)). Rule 56(c)(1) provides: “A party assetttigiga fact . . . is genuinely
disputed must support the assertion by . . . citim@articular parts ofmaterials in the record,
including depositions, documentslectronically stored informatn, affidavits or declarations,
stipulations (including those rda for purposes of the motianly), admissions, interrogatory
answers, or other materials . ...” Fed. R.. &. 56(c)(1)(A). It isnot enough fothe party
opposing a properly supported motion for summaiggment to “rest on mere allegations or

denials of his pleadings.” Liberty Lobby, 477 Ua5259. _See Abercrombie v. City of Catoosa,

896 F.2d 1228, 1231 (10th Cir. 1990); OttesoJmited States, 622 F.2d 516, 519 (10th Cir.

1980)(“[O]nce a properly supported summary judgment motiomaide, the opposing party may
not rest on the allegations containe his complaint, but mustspond with specific facts showing
the existence of a genuine factual issue tarkel.” (citation andinternal quotation marks

omitted)).

Nor can a party “avoid summary judgment bgeating conclusory opinions, allegations

unsupported by specific facts, or speculatio@dlony Nat'l Ins. v. Orer, No. 07-2123-JAR, 2008

WL 2309005, at *1 (D. Kan. June 2, 2008)(Robinsoxiciling Fed. R. Civ. P. 56(e); Argo v. Blue
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Cross & Blue Shield of Kan., Inc., 452 F.3d 1193, 1199 (10th Cir. 2006)(McConnell, J.)). “In

responding to a motion for summary judgmentpaty cannot rest orginorance of facts, on
speculation, or on suspicion and may not escsgpmmary judgment in the mere hope that

something will turn up at trial.””_Colonilat’l Ins. v. Omer, 2008 WL 2309005, at *1 (quoting

Conaway v. Smith, 853 F.2d 78894 (10th Cir. 1988)).

To deny a motion for summary judgment, genuine factual issues must exist that “can be
resolved only by a finder of facebause they may reasonably be restin favor of either party.”

Liberty Lobby, 477 U.S. at 250. A mee“scintilla” of evidence wilhot avoid sumng judgment.

Vitkus v. Beatrice Co., 11 F.3d at 1539 (citindpéity Lobby, 477 U.S. at 248). Rather, there
must be sufficient evidence on which the féintler could reasonabliind for the nonmoving

party. See Liberty Lobby, 477 U.S. at 251 (quoting Schuylkill & Dauphiprovement Co. v.

Munson, 81 U.S. (14 Wall.) 442, 448 (1871)(“SchuylRi Vitkus v. Beatrice Co., 11 F.3d at

1539. “[T]here is no issue for trial unless #és sufficient evidence favoring the nonmoving
party for a jury to return a verdict for that partlf the evidence is merely colorable or is not
significantly probativesummary judgment may be granted.iberty Lobby, 477 U.S. at 249
(citations omitted). Where a ratial trier of fact, conidering the record as whole, cannot find

for the nonmoving party, “there i®0 ‘genuine issue for trial.””Matsushita Elec. Indus. Co. v.

Zenith Radio Corp., 475 U.S. 574, 587 (1986)(quotirgt Nat'l Bank of Ariz. v. Cities Serv.

Co., 391 U.S. 253, 289 (1968)).

When reviewing a motion for summary judgmhethe court should keep in mind certain
principles. First, the court’s role is notweigh the evidence but to assess the threshold issue
whether a genuine issue exists as to mati@s requiring a trial.See Liberty Lobby, 477 U.S.

at 249. Second, the ultimate stamtaf proof is relevant fopurposes of ruling on a summary
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judgment, such that, when ruling on a summary judgment makiergourt must “bear in mind
the actual quantum and qualdy proof necessary to supportdiaty.” Liberty Lobby, 477 U.S.

at 254. Third, the court musts@ve all reasonable inferen@asd doubts in the nonmoving party’s
favor and construe all evidence in the light mfasbrable to the nonmawy party. _See Hunt v.
Cromartie, 526 U.S. 541, 550-55 (1999); Libdrtybby, 477 U.S. at 255 (“The evidence of the
non-movant is to be believed, aaltljustifiable inferences are e drawn in his favor.” (citation

omitted)). Fourth, the court saot decide any issues of creititih. See Liberty Lobby, 477 U.S.

at 255.
There are, however, limited circumstan@esvhich the court ma disregard a party’s
version of the facts. This doitte developed most robustly in thealified immunityarena. In

Scott v. Harris, 550 U.S. 372 (2007), the SupremoerCof the United States concluded that

summary judgment is appropriate where video ewidaquite clearly contradicted the plaintiff's
version of the facts. See 550 U.S3@8-81. The Supreme Court explained:

At the summary judgment stage, faatsist be viewed irthe light most
favorable to the nonnwing party only if there is &enuine” dispute as to those
facts. Fed. Rule Civ. Pro&6(c). As we have gphasized, “[w]hen the moving
party has carried its burden under RB&(c), its opponent must do more than
simply show that there is some metaphysa@albt as to the material facts . . . .
Where the record taken as a whole could@ad a rational trier of fact to find for
the nonmoving party, there is no ‘genuine issue for trialMatsushita Elec.
Industrial Co. v. Zenith Radio Corp., 475 U.S. [at] 586-587 . . . (footnote omitted).
“[T]he mere existence aome alleged factual dispute between the parties will not
defeat an otherwise properly supiear motion for summary judgment; the
requirement is that there be genuine issue oimaterial fact.” Anderson v. Liberty
Lobby, Inc., 477 U.S. [at] 247-248 . ... Whepposing parties tell two different
stories, one of which is éantly contradicted by thecord, so that no reasonable
jury could believe it, a court should natapt that version of the facts for purposes
of ruling on a motion for summary judgment.

That was the case heréatlvregard to the factlisssue whether respondent
was driving in such fashion as to endanganan life. Respondent’s version of
events is so utterly discredited by tleeard that no reasonabjury could have
believed him. The Court of Appeals shouolat have relied on sh visible fiction;
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it should have viewed the facts in tight depicted by the videotape.
Scott v. Harris, 550 U.S. at 380-81 (alterationSaott v. Harris)(emphasis in Liberty Lobby).

The Tenth Circuit applied th doctrine in_Thomson v. §d ake County, 584 F.3d 1304

(10th Cir. 2009), and explained:

[B]ecause at summary judgment we angdrel the pleading phase of the litigation,
a plaintiff's version of théacts must find support inéhrecord: more specifically,
“[a]s with any motion for summary judgmt, ‘(wlhen opposing parties tell two
different stories, one of whicis blatantly contradictely the record, so that no
reasonable jury could believig a court should notdmpt that version of the
facts[.]” Yorkv. City of LasCruces, 523 F.3d 1205, 1210 (10th Cir. 2008)(quoting
Scott, 550 U.S. at 380)ee also Estate of Larsen ex rel. Surdivan v. Murr, 511
F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cty., 584 F.3d at 1312 @edcalteration in Thomson v. Salt Lake Cty.,

third and fourth alterations in York v. Ciof Las Cruces). “The Tenth Circuit, Rinoadsv. Miller,

[352 F. App’x 289 (10th Cir. 2009)] explained tha¢ thlatant contradictions of the record must

be supported by more than athétnesses’ testimony.” Lyon v. Aramark Corp., 728 F. Supp.
2d 1222, 1249 (D.N.M. 2010)(Browning, J.), aff'd, 499 F. App’x 771 (10th Cir. 2012).

To allege a claim for relief, rule 8 oféhFederal Rules of CivProcedure requires a
pleading to contain

(1) a short and plain statement of thewgrds for the court’s jurisdiction, unless the
court already has jurisdiction and thaiot needs no new jwdictional support;

(2) a short and plain statement of therolahowing that the pleader is entitled to
relief, and

(3) a demand for the relief sought, whictay include relief in the alternative or
different types of relief.

Fed. R. Civ. P. 8. Parties may allege newnetain motions for summgrjudgment. _Evans v.

McDonald’s Corp., 936 F.2d at 1090~ When this occurs, coutigat the motn for summary

judgment as a request amend the complaint pursuant to rdk of the Federal Rules of Civil
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Procedure._See Viernow v. ipides Dev. Corp., 157 F.3d 790 n.9 (10th Cir. 1998). The Tenth

Circuit has stated that “[a]s arggral rule, a plaintiff should nbe prevented from pursuing a valid
claim just because she did not set forth ind¢bmplaint a theory on which she could recover,
provided always that a late shift in the thrust of the case will not prejudice the other party in

maintaining his defense upon the merit&€vans v. McDonald’s Corp., 936 F.2d at 1090-91

(quotation marks omitted). Whitbe purpose of “fact pleading” te give defendants fair notice
of claims against them “withoutaairing the plaintiff to have every legal theory or fact developed
in detail before the complaint fded and the parties have oppamity for discovery,” plaintiffs
may not “wait until the last minatto ascertain and refine thestiies on which they intend to

build their case.”_Evans v. McDonald’s Corp., 936 F.2d at 1091.

LAW REGARDING HEARSAY

“Hearsay testimony is gendlgginadmissible.” _United States v. Christy, No. CR 10-1534

JB, 2011 WL 5223024, at *5 (D.N.M. Sept. 21, 2011yBning, J.)(citing Fed. R. Evid. 802).
Rule 801(c) of the Federal Rules of Evidencerdfihearsay: “a statemehat: (1) the declarant
does not make while testifying aetlourrent trial or hearing; and)(@ party offers in evidence to
prove the truth of the matter asserted in the statement.” Fed. R. Evid. 801(c). Courts deem hearsay

generally unreliable and untrustworthy. $SH¥eambers v. Mississippi, 410 U.S. 284, 298

(1973)(noting that hearsay is gealéy untrustworthy andacks traditional indicia of reliability);

United States v. Lozado, 776 F.3d 1119, 1121 (10tH20#k5)(“Hearsay is geerally inadmissible

as evidence because it is considered unrelialptiting Williamson v. United States, 512 U.S.

594, 598 (1994))); United States v. Console, 13 F.3d 641, 656 (3d. Cir. 1993)(stating hearsay is

inherently untrustworthy

m

because of the laakf an oath, presence in court, and cross

examination quoting United States v. Pelu864 F.2d 193, 203 (3rd Cir. 1992))). Testimonial
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proof is necessarily based upon the human senses, which canltEblenr&ee 5 Jack Weinstein

& Margaret Berger, Weinstein’s Federal Esmiste § 802.02[1][b], at 802-5 (Joseph McLaughlin

ed., 2d ed. 2017)(“Weinstein’s Federal EvidenceThe Anglo-American tradition uses three

devices to illuminate inaccuracies in the testimiopiaof: (i) the oath; (ii) personal presence at

trial; (iii) and cross eamination. _See WeinsténFederal Evidence 802.02[2][a], at 802-5.

Courts view hearsay evidence as unreliable becaisadt subjecto an oath, personal presence

in court, or cross examination, see, e.g., UnitedeStv. Console, 13 F.3d at 656; it is difficult to

evaluate the credibility of outf@ourt statements when the three safeguards mentioned above are

unavailable, see Weinstein's Feddfaldence § 802.02[3], at 802-6 to -7.
“Hearsay within hearsay” is admissible orilff each part of the combined statements

conforms with an exception todhrule.” Fed. R. Evid. 805See,_e.g., United States v. DeLeon,

316 F. Supp. 3d 1303, 1306 (D.N.M. 2018)(Browning, at)fiy, after concluding that rule 803(8)
provides an exception for law enforcement repdhat a hearsay issue remains regarding the

statements within the regs); Wood v. Millar, No. CIV 13-0923 RB/CG, 2015 WL 12661926, at

*4 (D.N.M. Feb. 19, 2015)(Brack, J.)(stating thatness statements in police reports, to which
rule 803(8) applies, may be admissible under hgaselusions other thamile 803(8)); Montoya

v. Sheldon, No. CIV 10-0360 JB/WDS, 20M\/L 6632524, at *7 (D.N.M. Oct. 31,
2012)(Browning, J.)(excluding medicatcords, which themselves were inadmissible hearsay,
although the statements within the medical resovdre opposing party séaments). A statement
that is otherwise hearsay, howeveiay be admissible for a purposech as impeachment, other

than to prove the truth oféhmatter asserted. See United States v. Caraway, 534 F.3d 1290, 1299

(10th Cir. 2008)(“We have aady explained why the content of the statement, if used

substantively, would be inadssible hearsay. If admitted fonpeachment purposes, however, it
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is not hearsay.”). Likewise, “[i]Jthe significance of an offeredas¢ément lies solely in the fact
that it was made, no issue is raised as tdriite of anything assertednd the statement is not

hearsay.” Echo Acceptance Corp. v. HousdhRetail Servs., Inc., 267 F.3d 1068, 1087 (10th

Cir. 2001)(quoting Fed. R. Evid. 8@atlvisory committee’s note). Statements in the latter category
include verbal acts --

“statement[s] offered to prove the words themselves because of their legal effect
(e.g., the terms of a will)."Black’s Law Dictionary (0th ed. 2014). “A contract,

for example, is a form of verbal actwdnich the law attaches duties and liabilities
and therefore is not hearsayueller v. Abdnor, 972 F.2d 931, 937 (8th Cir. 1992).

See also Cagle v. The James &. Grp., 400 F. App’x 348, 356 (10th Cir. 2010).

Farley v. Stacy, No. 14-CV-0008-JHP-PJZD)15 WL 3866836, at *5 (N.D. Okla. June 23,

2015)(Payne, J.), aff'd, 645 F. Appd84 (10th Cir. 2016)(unpublished).

1. Rule801(d)(2).

An opposing party’s statementrist hearsay. See Fed. Ri&W801(d)(2). Rule 801(d)(2)
specifically excludes from hearsaystatement that ffered against aopposing party and:
(A) was made by the party in amdividual or representative capacity;
(B) is one the party manifested thtadadopted or believed to be true;

(C) was made by a person whone tparty authorized to make a
statement on the subject;

(D) was made by the party’s agentasmployee on a matter within the
scope of that relationship and while it existed; or

(E)  was made by the party’s cocongpor during and in furtherance of
the conspiracy.

The statement must be considered butsdua by itself establish the declarant’s
authority under (C); the existence oope of the relationship under (D); or the
existence of the conspiracy participation in it under (E).

Fed. R. Evid. 801(d)(2). “The admissibilif opposing-party statements ‘is not based on

reliability; rather, they are admitted as part & #dversary system’; they are admitted, in short,
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because the party said the words and shouldun stith them, regardless of their accuracy.”

United States v. Ballou, 59 F. Supp. 3d 1038, (@rX.M. 2014)(Browning, J.)(quoting Stephen

A. Saltzburg et. al, Federal Rules of Evideianual § 801.02[b], at 801-13 (2011)). “[T]he

Tenth Circuit has stated thatoponents of such evidea ‘need only show bg preponderance of

the evidence that the opposingtgahad made the statement.United States v. Shirley, No. CR

15-1285 JB, 2016 WL 9021832, at *7 (D.N.M. Dec. 2016)(Browning, J.)(citing United States
v. Brinson, 772 F.3d 1314, 1320 (10th Cir. 2014)).

“Rule 801(d)(2)(A) does not . . . permit sucktatement to be used against anyone other

than the party who made the statement, sagleodefendants.” United States v. DelLeon, 287

F. Supp. 3d 1187, 1256 (D.N.M. 2018)(Browning, &ij{g United States v. Wolf, 839 F.2d 1387,

1393 & n.4 (10th Cir. 1988); StepheA. Saltzburg, et al., Fedd Rules of Evidence Manual

§ 801.02(6)(c) (11th ed. 2017)). Ssatents made during closing angent by an attorney qualify

as an admission by a party opponent under rule 801(d)(2)(A). See United States v. Ganadonegro,

854 F. Supp. 2d 1088, 1121 & 1121 n.11 (D.N.M. 2012){Biag, J.)(citing_United States v.

McElhiney, 85 F. App’x 112, 115 (th Cir. 2003)(unpublished)). €Court has determined that
rule 806 of the Federal Rules B¥idence, which permits attacking hearsay statements with “any

evidence that would be admissible for those purpdfsithe declarant had testified as a witness,

Fed. R. Evid. 806, “does not apply to rule 80(Z¥A) statements,” United States v. DeLeon, No.

CR 15-4268 JB, 2018 WL 878121, at *2 n.1 (D.N.keb. 12, 2018)(Browning, J.). “Party
opponents can, however, impeach their own admissi@nsrule 801(d)(2)(A) statements, even

though rule 806 does not apply. If a party opporaeimhission is relevant, then anything that

impeaches such a statement is also relévddnited States v. DeLeon, 2018 WL 878121, at *2

n.l.
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LAW REGARDING PROCEDURAL DUE PROCESS CLAIMS

The Fourteenth Amendment states: “No Statdl shadeprive any person of life, liberty,
or property, without due process of law.” Uonst. amend. XIV. The Due Process Clause
encompasses two distinct formspobtection: (i) procedural due press, which requires a state to
employ fair procedures when defing a person of a protected interest; and (ii) substantive due
process, which guarantees that a state cannoivdepiperson of a protectéaterest for certain
reasons._See Reid v. Pautler, 36 F. SBgA.067, 1136 (D.N.M. 2014)(Browning, J.)(citing Cty.

of Sacramento v. Lewis, 523 U&33, 845-46 (1998)). “Under eithierm of protection, however,

a person must have a protectetkiast in either life, libertyor property.” Chavez-Rodriguez v.

City of Santa Fe, 2008 WL 5992271}&t{D.N.M. Oct. 9, 2008)(Browimg, J.). The Tenth Circuit

prescribes a two-step inquiry in determining vieetan individual’s proaiural due process rights
were violated: (i) “[d]id the indiidual possess a protedtproperty [or libertyjinterest to which
due process protection was applicable?”; and[@i)as the individual &orded an appropriate

level of process?” _Camuglia v. Citgf Albuquerque, 448 F.3d 1214, 1219 (10th Cir.

2006)(quoting Clark v. City of Drapet68 F.3d 1185, 1189 (10th Cir. 1999)).

“[T]o determine whether due process requiretaapply in the first place, we must look

not to the ‘weight’ but to # nature of the intereat stake.”_Bd. of Regents of State Colls. v. Roth,

408 U.S. 564, 570-71 (1972). “Libgitand ‘property’ are broadra majestic terms. They are
among the ‘(g)reat (constitutional) concepts purposely left togather meaning from

experience.”_Bd. of Regents of State Colls. vHR408 U.S. at 571 (quoting National Mutual Ins.

Co. v. Tidewater Transfer Co337 U.S. 582, 646 (1949)(FrankfertJ., dissenting)). The

Supreme Court has “made clear that the propetgyests protected by the procedural due process

clause extend well beyond actual owsiep of real estatehattels, or money. By the same token,
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the Court has required due process protection forivions of liberty beyond the sort of formal

constraints imposed by the criminal procesBd. of Regents of State Colls. v. Roth, 408 U.S.

at 571-72. “Yet, while the Court f&schewed rigid or formalistiicnitations on the protection of
procedural due process, it hasthe same time obssed certain boundas” for “the words
‘liberty’ and ‘property’ in the Due Process Ctauof the Fourteenth Aemdment must be given

some meaning.”_Bd. of Regents of State Colls. v. Roth, 408 U.S. at 572.

Concerning the Fourteenth AAmdment’'s meaning of “libgf” guaranteed, the Supreme
Court has stated the following:

Without a doubt, it denotasot merely freedonfrom bodily restrant but also the
right of the individu&to contract, to Bgage in any of the common occupations of
life, to acquire useful knowledge, toarry, to establista home and bring up
children, to worship God according to tdetates of his own conscience, and
generally to enjoy those piigges long recognized . . . as essential to the orderly
pursuit of happiness of free meIn a Constittion for a free people, there can be
no doubt that the meaning of ‘éty’ must be broad indeed.

Bd. of Regents of State & v. Roth, 408 U.S. at 572.

“The Fourteenth Amendment’s procedural pation of property is a safeguard of the

security of interests that a pershas already acquired in specifienefits.” Bd. of Regents of

State Colls. v. Roth, 408 U.S. at 576. These prppati¢rests, as the Court has already explained,

clearly can include “real estate, chattels, omeyy” but they “may take many forms.” Bd. of

Regents of State Colls. v. Roth, 408 U.S. at 571-76.

Thus, the Court has held that a person receiving welfare benefits under statutory
and administrative standards defining eligibility for them has an interest in
continued receipt of those mefits that is safeguarded by procedural due process.
Goldberg v. Kelly, 397 U.S. 254 . . . [(19T0)See Flemming v. Nestor, 363 U.S.
603, 611 ... [(1960)]. Similarly, in the ar@eemployment, the Qurt has held that

a public college professor dismissed framoffice held under tenure provisions,
Slochower v. Bd. of Education, 350 U.S. 551 [(1956)], and college professors

and staff members dismissed during them& of their contracts, Wieman v.
Updegraff, 344 U.S. 183 . . . [(1952)], haweerests in continued employment that

are safeguarded by due process.

-75 -



Case 1:17-cv-01230-JB-LF Document 107 Filed 11/16/20 Page 76 of 116

Bd. of Regents of State Calls. Roth, 408 U.S. at 576-77.

Based upon these decisions, “[tjo have a prgpeterest in a benefit, a person clearly
must have more than an abstract need or desire for it. He must have more than a unilateral

expectation of it. He nui, instead, have a legitimate claimewitittement to it.”_Bd. of Regents

of State Colls. v. Roth, 408 U.S.%7. “Such an intest arises not from thDue Process Clause

of the Constitution itself, but is created by independent sourcesswchtate or federal statute, a

municipal charter or ordinancet an implied or express conttd Teigen v. Renfrow, 511 F.3d

1072, 1079 (10th Cir. 2007). See Paul v. Dad¢l U.S. 693, 710 (1976)(“[Ldrty and property]
interests attain . . . constitutional status by virtugheffact that they havmeen initially recognized
and protected by state law.”). “Property interesfssourse, are not created by the Constitution.
Rather they are created and their dimensioeglafined by existing rules understandings that
stem from an independent souigch as state law-rules or undamslings that secure certain

benefits and that support claimsenititiement to those benefitsBd. of Regents of State Colls.

v. Roth, 408 U.S. at 577. See Farthing \vy@f Shawnee, 39 F.3d 1131, 1135 (10th Cir.

1994)(“Rather, property interests, which are theexttlpf the present litigation, ‘are created and
their dimensions are defined by existing rulesinderstandings thatesh from an independent

source such as state law.”)(dqung Bd. of Regents of State & v. Roth, 408 U.S. at 577)).

“[O]nce it is determined that the Due PreseClause applies, the question remains what

process is due.” Cleveland Bd. of Edud.eudermill, 470 U.S. 532, 541 (1985)(citing Morrissey

v. Brewer, 408 U.S. 471, 481 (1972)). “An essentiadgyple of due process that a deprivation
of life, liberty, or property be preceded by netiand opportunity for hearing appropriate to the

nature of the case.” Cleveland Bd. of EducLoudermill, 470 U.S. at 542. “[D]ue process is

flexible and calls for such proderal protections as ¢hparticular situatio demands.”_Mathews
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v. Eldridge, 424 U.S. at 334. The@eme Court has explained that

the root requirement of the Due Process €xdis] that anridividual be given an
opportunity for a hearing beforee is deprived of anygmificant propety interest.
This principle requires sonkénd of a hearingprior to the discharge of an employee
who has a constitutionally protectedperty interest in his employment.

[T]he pretermination hearing, though necegsaeed not be elaborate. We have
pointed out that [t]he formality and praieal requisites for the hearing can vary,
depending upon the importance of the irdesa@nvolved and the nature of the
subsequent proceedings. In general, $himg less than a full evidentiary hearing
is sufficient prior to advse administrative action.

Cleveland Bd. of Educ. v. Loudermifl,70 U.S. at 542, 545 (footnote omitted).

The United States Court of Appe#ts the Second Circuit has stated:

The Supreme Court . . . explained that procalddue process &sflexible standard
that can vary in different circumstancepéeeding on “the private interest that will

be affected by the official action™ as mpared to “the Government’s asserted
interest, ‘including the furion involved’ and the burde the Government would
face in providing greater process.”_ Hamdi v. Rumsfeld, 542 U.S. 507,
[529] . .. (2004)(quoting Mathews v. Eidge, 424 U.S. at 335). A court must
carefully balance these competing conceamalyzing “the risk of an erroneous
deprivation’ of the private interesttifie process were reduced and the ‘probable
value, if any, of additional or substitute safeguards.” Id. (quoting Mathews v.
Eldridge, 424 U.S. at 335. . . .).

United States v. Abuhamra, 389 F.3d 309, 318 (2d2004). The hearing required depends on:

() the nature of the private imtst at stake; (ii) the risk afrroneous deprivation given the
procedures already guaranteedhd whether additional proderal safeguards would prove
valuable; and (iii) the government’s interesdahe burdens that addinal procedures might

impose._See Mathews v. Eldridg4 U.S. at 335. For examplew]here . . . the state must act

quickly, a meaningful post-deprittan hearing is adequate.” &k v. City of Draper, 168 F.3d

at 1189. _See Spielman v. Hildebrand, 873dF1377, 1385 (10th Cir. 1989)(concluding that

removal of a child fom parents’ custody requires epdeprivation hearing “except for
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extraordinary situations where some valid gowsntal interest is at stake that justifies
postponing the hearing until after the event”).
The Court has previously considered proceddual process violatiorseveral times, See

A.M. through Youngers v. N.M. Dep't ddealth, No. CIV 13-0692 JB/WPL, 2015 WL 13668431,

at *37-43 (D.N.M. Dec. 7, 2015)(Browning, J.)(6¥ngers”). For example, in_Youngers, the
Court concluded that the New Mexico Departmertieélth violated due process when it afforded

a woman with developmental disabilities no process before depriving her of medical care,
conditions of reasonable carefetg, and nonrestrictiveonfinement, becauseafforded her no
process for deprivation.See_Youngers, 2015 WL 13668431, at *8¥- The Court has also
concluded that a tenured city employee wasdestied due process when the city fired him,

because the city afforded him a hearingee Salazar v. City of Albuquerque, 776 F. Supp. 2d

1217, 1239 (D.N.M. 2011)(Browning, J.)(“éitizen is entitled to process and is not necessarily

guaranteed a win.”)._See also Duprey v. Twelftidicial Dist. Court760 F. Supp. 2d at 1215

(denying due process claims wharstate employee “got her opportyrio be heard at a complex
grievance hearingwith an attorney and i an opportunity to question witnesses, and make

opening and closing argumentsatpanel of decision-makers.Qamuglia v. City of Albuguerque,

375 F. Supp. 2d 1299, 1308-09 (D.N.M. 2005)(Brawgni J.), aff'd, Camuglia v. City of

Albuquerque, 448 F.3d at 1220-21 (“[lJt cannot denied that the City, acting through its
inspectors, may close a restauramtprotect the health of rans and workers without first
providing a hearing to threstaurant owner.”).
ANALYSIS
“The Fourteenth Amendment [of the United 8&€Constitution] provides that a state shall

‘not deprive any person of lifdiberty, or property, without due process of law.” Lauck v.
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Campbell Cty., 627 F.3d 805, 811 (@ir. 2010)(quoting the Foteenth Amendment). “Once

it is determined that due process applies, thetgqpreremains what pross is due.”_Morrissey v.
Brewer, 408 U.S. 471, 481 (1972f%tudents, like Lee, facing “interference with a protected
property interest” in their eduttan “must be given some kind abtice and afforded some kind
of hearing.” _Goss v. Lopez, 419 U.S. 565, 579 (1975)(“Goss”).

The Court applies Mathews v.dfidge to determine whatrocess the Defendants owed

Lee when he was expelled from UNM. See Wai42 F.3d at 1240. The Court evaluates: (i)
the private interest at stake; (ii) the effecttbe private interest in the event of an erroneous
determination as well as the value of any additional procedural safeguards; and (iii)) the
government’s interest, including the potentiamamistrative burden of additional procedural

safeguards. See Watson, 243d-at 1240 (applying Mathews v. Bldilye, 424 U.S. at 334-35).

“The three-factor test from the Mathews decisibegided one year after Goss, is appropriate for
determining when additiohprocedure is due because the tegstallizes the balancing of student

interests against school interests suggastdte_ Goss decision.” Watson, 242 F.3d at 1240.

As to the first Mathews v. Btidge factor, Lee ga significant propeytinterest in his

education at UNM and in his reputation. See G6%9,U.S. at 576 (explaining that students have

a property interest in educational benefits). As the Court acknowledges in the MOO, “[t]he stakes
of Lee’s interest are high.” MOO, 449 Supp. at 1124. The permanent notation on Lee’s
transcript indicating that he was expelled fralNM for disciplinary reason likely will make it
difficult for Lee to apply for admission at anothariversity. See DOS Sanctiohstter at 23. Lee

is currently eligible to re-apply to UNM, howewn although he is not guaranteed re-admission.

See DOS Sanctions Letter at%3.

119_ee has been eligible to re-apply for adniagio UNM as a doctoral student since 2018.
-79 -



Case 1:17-cv-01230-JB-LF Document 107 Filed 11/16/20 Page 80 of 116

With respect to the second Mathews v. Klde factor, the Court conducts below an

individualized analysis of thesk of erroneous geivation created by each of Lee’s alleged
procedural deficiencies. See infra Analysis 88/ll. The Court conclude that none of Lee’s
alleged procedural deficiencieseated a risk of esneous deprivation offiis interest in his

education or reputation. See Maivs v. Eldridge, 424 U.S. at 334-35.

Applying the third_Matkws v. Eldridge factor, the Coudcognizes that/NM also “has

a strong interest in the ‘eduiatal process,’ including maintang a safe learning environment

for all of its students, while pserving its limited administratvresources.” Plummer, 860 F.3d

at 773 (citing_Goss, 419 U.S. at 583). See Gormaddniv. of R.I., 837 F.2d 7, 14-15 (1st Cir.
1988)(“Although the protection of such a vital irgst would require all possible safeguards, it
must be balanced against the naedromote and protettie primary function of institutions that
exist to provide education.”). Notably, in thiseadNM has a significant interest in encouraging
students who experience sexual assault oradexalence to come forward. See Newsome V.

Batavia Local Sch. Dist., 842 F.2d 920, 925-26 (@ith 1988)(concludinghat exposing student

witnesses to cross-examima would deter students fromoming forward about student
misconduct). To that end, UNM has an interest in creating procedures that prevent additional

trauma to potential victims of sexual assaulsexual violence. €@ Butler v. Rio Rancho Pub.

Sch. Bd., 341 F.3d 1197, 1201 (10th Cir. 2003)(“There is no doubt the School has a legitimate

interest in providing a $a environment for students and stgffwest v. Derby Uified Sch. Dist.,

206 F.3d 1358, 1364 (10th Cir. 2000)(“[M]aintaining security andrardéhe schools requires a

certain degree of flexibility in school disciplinary procedures.”). Further, increasing “procedural

See DOS Sanctions Letter at 23. The Court’sroedoes not indicate whether Lee has re-applied
to UNM.
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safeguards” in university disciphlmy proceedings “will impose significant costs on universities.

Marie T. Reilly, Due Process in Public UnivigysDiscipline Cases, 120 Penn. St. L. Rev. 1001,

1025 (citing Osteen v. Henley, E3d 221 (7th Cir. 1993)(Posnér)). Requiring UNM to impose

heightened procedural safeguards in studeniptiisary proceedings, therefore, could hamper
UNM’s efforts to protect its students’ well-being and drain its limited administrative resources.
See Plummer, 860 F.3d at 773.

The Court concludes that, under the thredhéas v. Eldridge factors, none of Lee’s

alleged procedural deficienciagxstantially prejudice hingnd the Defendants have satisfied their
obligations under the Due Procesaue to afford Lee notice and an opportunity to be heard. See

Mathews v. Eldridge, 424 U.S. at 334-35.

l. LEE ADMITTED TO THE UNMPD TH AT HE HAD NONCONSENSUAL
SEXUAL CONTACT WITH ROE WH ILE SHE WAS INCAPACITATED, AND
THE OEO THEREFORE DID NOT NEED TO MAKE A CREDIBILITY
DETERMINATION ABOUT ROE TO FIND THAT LEE VIOLATED UNM'S
SEXUAL MISCONDUCT POLICES.

Lee’s statements to the UNMPD indicate that“knew or should have known” that Roe
was too intoxicated to “givefheaningful consent to sexualti@ity.” PLOD at 30 (citing UNM
Policy # 2740). _See Fisher Supp. Rpt. & LUJNMPD Supplementdfelony Report at 41-42.
Consequently, Lee’s statements alone are suffitteallow Buchs to determine that Lee violated
UNM policy. See PLOD at 30; FLOD at 1-2The OEO found that Lee’s “statements to
UNMPD . . . demonstrate Complainant wasoxitated to the poinbf incapacitation, and a
reasonable person, in the same or similar cistantes, would understand that Complainant was
intoxicated to the point of incapitation.” PLOD at 31. Furthethe OEO concluded that “Lee

knew or reasonably should have known, Complainahbdi consent to him trying to put his penis
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in her mouth while she laid on [Goodnight’s] deztause he confirmed t8dNMPD she would not
open her mouth for him to do so.” PLOD at 32.
A. LEE ADMITTED TO THE UNMPD THAT ROE WAS INCAPACITATED
AND THAT HE HAD NONCONSENSUAL SEXUAL CONTACT WITH
ROE.
Lee argues that he “never admitted he had-consensual contacitiv Ms. Roe or that
Ms. Roe was too intoxicated to consent to sexoiaiact.” Response at 25. Lee avers that although

he “may have made statements regarding Ms. Rleekl of intoxication . . . he never indicated

that she did not consent to sexaahtact or that he she was totoxicated to consent to sexual

contact.” Lee compares hisseato_Doe v. University of Msissippi, 361 F. Supp. 3d 597, 603

(S.D. Miss. 2019)(Jordan, C.J.).  See Respons24#5. Doe v. Univeity of Mississippi,

however, is distinguishabl See 361 F. Supp. 3dat3. In_Doe v. Universt of Mississippi, the

defendant university found thatethplaintiff had nonconsensual sex with the complainant in the
case, and suspended him from theversity for three years. €& 361 F. Supp. 3d at 603. There,
the university’s sexual misconductlipy stated that “an incapacitatgperson is not able to give
consent.” 361 F. Supp.3d at 611. Althoughhbtte plaintiff and ta complainant were
intoxicated on the night of the alleged sexaakault, and the plaintiff admitted that the
complainant was intoxicated whrey had sex, the Honorable DarielJordan, Ill, Chief United
States District Judge for theo@hern District of Mississippi, concludes thhe plaintiff's
“admission does not necessarifydicate” that the amplainant “was inapacitated under the
policy.” 361 F. Supp. 3d at 612. die Jordan continues that thaiptiff's admissior‘falls short

of the proof in_Plummer,” because it was “plausibl¢his he said/she said case, that giving” the
plaintiff an opportunity to crasexamine the complainant “coutdve added some value to the

hearing under the second Matlefactor.” 361 F. Supp. 3d at 612-13udge Jordan, therefore,
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denied the defendant’s motion to dismiss thenpiffis procedural due process claims. See 361
F. Supp. 3d at 598. Here, by contrast, Leatbnissions to the UNKD go far beyond
acknowledging that Roe was intoxied. See Fisher Supp. Rptla®; Lobo Village Tr. at 17:11-
20 (Lee)(transcript of &e’s interview with Fisér); UNMPD Felony Supeimental Report at 41-
42; UNMPD Station Tr. at 32:4-1(Lee)(transcript of Lee’s interview at the police statitih).
Based on Lee’s admissions to the UNM&Dne, the OEO reasonably could have found
that Lee “knew or should have known” that RoesWiacapacitated” and, énefore, incapable of
providing meaningful conseft> UNM Policy # 2740. Lee informed the UNMPD that Roe
“started freaking out after . . . three or four shat. [of] Jack Daniels, whiskey.” Lobo Village
Tr. at 17:11-20 (Lee). Atfiough Lee told the UNMPD that heitnessed only Roe “pour[ing]
herself’ shots “at leashree times on her own,” he acknowledghat she may have drunk more.
UNMPD Station Tr. at 15:1-3 (Le®uren). Lee also advised the UNMPD that, before the sexual
encounter, Roe “was stumbliftg. . . she was buzzed and drurdaj . . . she was intoxicated,”
Lobo Village Tr. at 17:11-20 (Lee), and he &dodnight had to “guide her” to the sofa, Lobo

Village Tr. at 20:12-20 (Leé):* Lee stated that at the sofa,ent “we all got naked . . . she was

lHere, for the reasons statedid2, supra, and because Leeravhat he “never indicated
that she did not consent to sexual contact at #he was too intoxicated to consent to sexual
contact,” Response at 25, the Court will rely toanscripts of Lee’s conversations with the
UNMPD.

H24gshould have known’ is an objective, reasbite person standard which assumes that a
reasonable person is both splamd exercising sound judgment. Incapacitation occurs when
someone cannot make rational, reasonable desisbecause they lack the capacity to give
knowing/informed consent.” UNM Policy 2740 (referring to a prior sentence).

113The OEO considers whether a complainant is “stumbling” when evaluating whether “the
Complainant was incapable of giving meaningfohsent to sexual activigue to intoxication.”
UNM Policy # 2740._Accord Response at(gboting this portion of the Policy).

114The OEO considers whether a complainant isdidented or confued as to time or
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intoxicated.” UNMPD Station Tr. at 21:12-20 (Lee). Althougde told the UNMPD that Roe
“may have” been speaking during the encountethe sofa, Lee “d[id] not know what she was
saying.” UNMPD Station Tr. at 22:16-18 (L€%#). Specifically, Lee estimated that on a scale of
“one through ten” Roe was a “six or sevavith ten being “completely” drunk. UNMPD Station
Tr. at 22:2-12 (Lee). Lee advised the UNMPRtttonce in the bedroom, he and Goodnight “put
her on the bed, [Goodnight's] bed.” UNMPD at 25:25-26:1 (L& Puring the encounter in the
bedroom, Lee told the UNMPD that he noticeceReas “extremely buzzed,” and Lee agreed he
would “call her drunk.” UNMPD Sttion Tr. at 29:2-7 (Lee, Dung Immediately after the
encounter, Lee told the UNMPD that he askak: “Do you want to throw up, you know, to
make you feel better?*” Lobo Village Tr. at 21:20-24 (Lg¢eand “dressed her,” id. at 22:12-13

(Lee). Lee explained to the UNMPD that Roesviaying “on the floor, so we picked her up®

place” when evaluating whether “the Complainant was incapable of giving meaningful consent to
sexual activity due to intoxican.” UNM Policy # 2740._AccordResponse at 25 (quoting this
portion of the Policy).

113t is unclear to the Coultased on Lee’s statement whether Lee was implying that Roe’s
speech was unintelligible or whether he coubd remember whether she had spoken. The OEO
considers whether a complainant had “slurred speech or word confugien’evaluating whether
“the Complainant was incapable of giving mimaful consent to saial activity due to
intoxication.” UNM Policy # 2740._Accord Respenat 25 (quoting thiportion of the Policy).

118The Court notes that the OEO considers Wwaet complainant is “exhibiting loss of
equilibrium” when evaluating whether “the Colamant was incapable of giving meaningful
consent to sexual activity due to intoxicationUNM Policy # 2740. _Accord Response at 25
(quoting this portion of the policy).

117The OEO considers whether a complainant is “vomiting” when evaluating whether “the
Complainant was incapable of giving meaningfohsent to sexual activiggue to intoxication.”
UNM Policy # 2740._Accord Response at(gboting this portion of the Policy).

118The OEO considers whether a complainanteihibiting loss ofequilibrium” when
evaluating whether “the Complainant was indapaof giving meaningful consent to sexual
activity due to intoxicaon.” UNM Policy # 2740._Accord RBponse at 25 (quaig this portion
of the Policy)
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UNMPD Station Tr. at 37:8-9 (Lee). Tleafter, Lee said, Roe “started freaking
out...screaming . ... [S]he was like ‘| neeavidk to my car right now.” Lobo Village Tr. at
14:5-10 (Lee). Lee explained that he and Goodriigbkte going to take [Be] to the hospital if
she wanted to . . .. | was helping [Goodnight] becdugs@eeded help . . . to carry her.” Lobo
Village Tr. at 14:16-22 (Lee).

Further, even if Lee did not know that Reas incapacitated, his statents to the UNMPD
alone are enough to demonstrate that he knew or should have known that Roe did not consent to
sexual contact. See UNM Policy # 2740. Througdgitonversationsith UNMPD, Lee stated
multiple times that Roe was “resigy” his attempts to put his penin her mouth._See, e.g., Lobo
Village Tr. at 29:21-30:3 (Lee); id. at 28:6{Bee). Moreover, Lee stated that, while he,
Goodnight, and Roe were near théasd.ee “tried to go for the blv job too, but, like she -- her
mouth wasn’t opening wide enough for me.” Lobo Village Tr. at 23:19-21 (Lee). Lee said that,
once all three arrived in the bedroom, as Goglginhad vaginal sex with Roe, Lee “thought she
was going to give me oral too,” although Roe hefdsed to open her mouth to “give” Lee “oral”
several minutes earliel.obo Village Tr. at 25:18-19 (Lee). Lee also stated that Roe said “oh,
no” when he “tried to” put his penis into R@emouth. Lobo Village Tr. at 29:22-30:5 (Lee).
Although Roe’s mouth was closeddashe had told him “no,” Lee ttempted” to puhis penis in
her mouth for “maybe a minute, and might beger,” during which he “may have touched her
lips or cheeks, but no deep throat action.” UNM®tation Tr. at 32:4-1(Lee). Lee explained,
however, that he “didn’t get to put it in her@dause, once again, Roe “wasn’t opening her mouth.”

Lobo Village Tr. at 28:2-4 (Lee).

Lee’s statements to the UNMPD, therefoezceed the Doe v. Mississippi plaintiff's

statement to police. See 361Supp. 3d at 611. The Court ctudes that Leadmitted to the
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UNMPD that he had nonconsensual sexual comabtRoe and that she was incapacitated. See,
e.q., Fisher Supp. Rpt. at 1-2; Lobo Villafe 29:21-30:3 (Lee); UNMPD-elony Supplemental
Report at 41-42; UNMPD Station .Tat 32:4-11 (Lee). This cagerefore, is more similar to
Flaim, 418 F.3d at 641. In Flaim, the defendardical school expelled the plaintiff medical
student after he was convictedaofelony drug crime. See 418H at 631. The Honorable Boyce
F. Martin Jr., United States Cuit Judge for the Unitk States Court of Appeals for the Sixth
Circuit, authored an opinion that affirms the dissail of the plaintiff’'s due process claims, because
the defendant’s “procedural appobawvas consistent with the barénimum requiements of due
process, though perhaps less-thash@ble for an institution dfigher learning.” 418 F.3d at 632.
The plaintiff argued that he should have beenaadbbto cross-examine his arresting officer, who

testified at his disciplinary hearing. See 418 F.3d at 641. Juddia eplains that, as in Winnick

v. Manning, “the ‘critical factin Winnick[v. Manning] was admitteby Winnick,_se id., just as

Flaim does not deny his felompnviction.” 418 F.3d at 64Xj(oting Winnick v. Manning, 460

F.2d at 550). Similarly, Lee adtt@d to the UNMPD the “criticdact[s]” which indicate that Roe

was incapacitated and that he had nonconseosutdct with her. Winnick v. Manning, 460 F.2d

at 550._See Flaim, 418 F.3d at 641. Lee arguesritidaim, “the plaintif did not deny his felony
conviction, for which he was expelled.” Respoas€6 (citing_Flaim418 F.3d at 641). True,
Lee now denies many of the inittatements that he madettee UNMPD. _See, e.g., PLOD at
8-14. Yet this implicates Lee’s own credibilitynet Roe’s._Compare Lobo Village Tr. at 22:12-
13 (Lee)(stating that he “dressed her”); id2ai22-30:5 (Lee)(informing pee that Roe said “oh
no” when he “tried to” put hipenis in her mouth), with PLORBt 10 (insisting that Roe “got
dressed by herself”); id. (stating that Roe “nesagd no once”)._See also PLOD at 31 (“OEO also

finds [Lee and Goodnight's] statemts made to OEO are sigodntly different from the
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statements [Lee and Goodnight] provided to UNMPDThe Court, therefe, like Judge Martin,
“assume[s] that any discrepancies” in Roe&iteony, “to the extent #y might have existed,
would not have been sufficietd convince” the OEO that Leead not violated UNM policy.
Flaim, 418 F.3d at 641. Judge Mamiotes that the plaintiff “was abte listen to and observe the
officer’s testimony,” and “then had the opporturtidypresent his version of events, during which
he had the opportunity to point out inconsistesi@e contradictions ithe officer’s testimony.”
418 F.3d at 641. Similarly, Lee had the opportunitsetid Roe’s statement to Buchs and then to
provide a written statement coadicting much of that tésnony. See PLOD at 8-14. For
example, in Lee’s writte statement to Buchs, he contends fRoe’s statement “leaves out” “the
most important part,” PLOD at 18nd that her statemeis a “strange stgt” PLOD at 12. Like
the plaintiff in Flaim, Lee received “adequateopunity to address argdiscrepancies in” Roe’s
statement, and therefore “‘crosgamination would have been aittess exercise.” 418 F.3d at

641 (quoting Winnick v. Manning, 460 F.2d at 550). See PLOD at 8-14.

B. ROE’S CREDIBILITY WAS NOT AT ISSUE IN THE OEO’S FINAL
DETERMINATION THAT LEE VIOLA TED UNM POLICY, BECAUSE OF
LEE’S ADMISSIONS TO THE UNMPD.
In the FLOD, the OEO determindgiat “it is more likely thamot that Lee engaged in non-
consensual sexual contact with Complainant atagion of policy.” FLOD at 2. The OEO based
its final decision on the following factors: (lee “admits to kissing Complainant and trying to
engage in oral sex with her”; (ii) Lee “confirmed to UNMPD that Complainant was ‘very
intoxicated,’ prior to going intfGoodnight’s] bedroom”(iii) Lee’s roommate, Aaron, “observed
Complainant’s speech became ‘slurry’ . . . ptmthe parties going to [Goodnight’s] room (and

therefore prior to the sexual cant occurring). [Aaron] also hehComplainant say . . . prior to

the parties going to [Goodnight'spom, in a slurred voice, she Tanted to go home™; (iv) Lee
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“confirmed [Goodnight] held Complainant up ‘so skeuldn’t fall over wherthey walked to the
bedroom’ from the common room”; (v) Lee “confirmed to UNMPD that when they were all in
[Goodnight’'s] bedroom, Lee tried to get a ‘blow jdldm Complainant, was ‘trying to insert his
penis into Complainant’s mouth,” but he was suwtcessful because Complainant ‘would not open
her mouth™; (vi) Goodnight “confirmed to UNMPDoth [Lee and himself] arried Complainant’

to her car because she was ‘unable to walk on her’owLOD at 1-2 (no ¢tation for quoations).

The FLOD does not mention Roe’s statement. Fi&2D at 1-2. The Courtherefore, concludes
that the OEO did not rely on Roe’s statementmaking its final determination that Lee had
violated UNM policy*!® See FLOD at 1-2.

Il. THE DEFENDANTS PROVIDED LEE WI TH SUFFICIENT OPPORTUNITIES
TO BE HEARD BEFORE HIS EXPULSION FROM UNM.

Lee argues that the OEO did not afford hilrearing and thereby viaied his due process
rights. _See Response at 18-19.e lawers that, as the HonoraBmul L. Thapar, United States
Circuit Judge for the United States Court of Aglgdor the Sixth Circuitgoncludes, UNM “must
hold some sort of hearing before imposing actan as serious as expulsion or suspension.”
Baum, 903 F.3d at 575. As the@eme Court explained in Goskje process requires UNM to
provide Lee with “at ledasan informal give-and-te between student andsdiplinarian, preferably

prior to the” expulsion, to allowee “to characterize his conduetdaput it in what he deems the

19The FLOD indicates that the OEO relied upon Aaron’s statement that Roe’s speech was
slurred, and Goodnight’'s statement that Lee @oddnight carried Roe tbher car because she
could not walk._See FLOD at Both statements indicate that Roe was incapacitated. See FLOD
at 2. Lee’s statements to the UNMPD, howevearyjgle ample evidence of Roe’s incapacitation.
See Fisher Supp. Rpt. at 1-2; Lobo Villagedirl7:11-20 (Lee); UNMPD 8&tion Tr. at 21:12-20
(Lee); UNMPD Felony Supplemental Report at42L- Aaron does not sayything that Lee does
not say; his statements confitree’s statements to the UNMRibout Roe’s incapacitation. See
FLOD at 2. The Court concludes, therefotieat while these statements confirmed Lee’s
admissions regarding Roe’s incapacitation, thegre not dispositive; the OEO would have
reached the same conclusion everuuit this evidence. See FLOD at 2.
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proper context.” 419 U.S. at 584. The Supr&oert notes, however, that “expulsions . . . may
require more formal procedures.” Goss, 419 €tS84. “The timing and content of . . . the nature
of the hearing will depend on appropriate accadation of the competingterests involved.”
Goss, 419 U.S. at 579-80.
The Court concludes that UNM afforded Lseme kind of hearing.”_Goss, 419 U.S. at

584. First, the DOS held an administrative hegamvhen it decided whether to expel Lee. See
May 20 Email at 16. At the administrative hegriLee had “the opportunity to present witnesses
and evidence,” and have counsel present.y Bz Email at 16. Chibanga also allowed Lee’s
counsel to pass “notes” and have “whispem@aversations” with Lee durg the hearing, although
she did not permit Lee’s coundel “make arguments ojbee’s] behalf.” Mg 20 Email at 16.

See Osteen v. Henley, 13 F.3d at 225{i4dent “is not entitled to bhepresented” at a disciplinary

hearing “in the sense of having lawyer who is permitted to examine or cross-examine
witnesses . . . [or] to address the tribunal . ). Bécause the DOS held a hearing before expelling
Lee, UNM satisfied its baseline obligation to poev/Lee with a hearing. See Goss, 419 U.S. at
584; Baum, 903 F.3d at 575. Further, Lee was tabheeet with Buchsral to provide a written
statement before she issued Bi€OD. See Lee’s Typewritten Statement at 4. Lee also met with
Cowan and Cordova, see Handout AcknowledgemeB8t atfter which Lee remarked that they
“show[ed] me kindness and pro$gsnalism,” and noted that “fijdid not take long for you to
convince me that you would be neutral and faimi® throughout this whole process” Sept. 25
Cowan Email at 4. Lee also nwith Wolberg, another DOS officeapout his initial campus ban.
See Emergency Campus Ban Lettel;dtipdate on Campus Ban atA&ll told, the record indicates
that Lee had at least four meetings with persons from UNM's Title IX Office, the OEO, and the

DOS. See, e.g., Lee Typewritten Statement &mergency Campus Ban Letter at 1; Update on
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Campus Ban at 2; May 20 Email at 16. Accordingly, the Coumtlades that UNM satisfied its
obligations under the Due Procd3kause to provide Lee with aspportunity to be heard. See
Goss, 419 U.S. at 579-80.

Il LEE DOES NOT HAVE A DUE PROCESS RIGHT TO CROSS-EXAMINE
WITNESSES BECAUSE CREDIBILITY IS NOT AT ISSUE.

Students accused of violating university polilmynot have an unfettered due process right

to cross-examination iall disciplinary proceedings. See Bd.Curators of Univ. of Missouri v.

Horowitz, 435 U.S. 78, 86 n.3 (1978)(declining toagnize a right to css-examination during
student disciplinary proceedings); Watson, #2d at 1242-43 (10th Cir. 2001)(holding that,
where a state military academy expelled a studerdgcedent indicate[s] #t due process does not
require all of the rights” thathe student requested, includifitpe right to cross-examine

witnesses”); Gorman v. Univ. &.1., 837 F.2d at 16 (“[T]he right unlimited coss-examination

has not been deemed an essengi@lirement of due process irhsol disciplinary cases.”); Flor

v. Univ. of N.M., No. CIV 20-0027 JARF, 2020 WL 3410823, at *6 (D.N.M. June 20,

2020)(Parker, J.)(concluding that, where the “CEflicy violation finding was divorced from
any statements made by” a student accusing argity a professor of sexual harassment, “due

process would not require cross-examinatjpRacheco v. St. Mary’s Univ., 2017 WL 2670758,

at *17 (W.D. Tex. June 20, 2017)(Lantye J.)(“[I]t is clearthat the right of cross-examination
and confrontation as it exists in criminal segns not a requirement of due process in school
disciplinary proceedings.”). Even in student disogry proceedings where credibility is at issue,
the Due Process Clause does not requireuhiaersities allow accusestudents personally to
confront complainants. See Hald 933 F.3d at 69-70 (“If we wete insist on a right to party-
conducted cross-examination . . . the mandatedianynof a jury-waivedtrial would be near

complete.”); Doe v. Cummins, 662 F. App437, 448 (6th Cir. 2016)(concluding that the

-90 -



Case 1:17-cv-01230-JB-LF Document 107 Filed 11/16/20 Page 91 of 116

defendants had not violated accused students’ deegsaights in a case where credibility was at
issue, and the defendants altd modified “cross-examination where the plaintiffs submitted
written questions to the school investigation panel, were allowed to submit only written questions
to the ARC panel, the panel did not ask althed questions they submitted, and they were not
allowed to submit follow-up questions”); MOO, 449 F. Supp at 1128-29. A modified version of
cross-examination -- for example, where the tfiader ask[s] the complaining student questions

in person that the accused student or his colrasesubmitted” -- may be necessary to determine

credibility. MOO, 449 F. Supp at 1129. Compare Baum, 903 F.3d at 581-85 (concluding that

universities should allow cross-#mination in student disciplinaproceedings where credibility

is at issue), with UC Boulde2019 WL 4597875, at *17 (explaininigat although “esme form of

process that allowed Plaintiff tpuestion Jane Doe’s credibility . given the scant evidence and
the ‘he said, she said’ nature of the incidedgfendants were not on nuai of a right to cross-
examination)(citing MOO, 449 F. Supp. at 1116). dntrast, where credibilitis not atissue, a
university need not allow cross-#mination, because it would “befJfruitless exercise.” Winnick
v. Manning, 450 F.2d at 550. See Plummer, 8@l Rt 775-76 (holding that accused students
had no right to cross-examinai where the defendant universiyd not rely on testimonial
evidence from the alleged victjmFlaim, 418 F.3d at 641 (holy that cross-examination was
unnecessary where the expelled stugéaintiff was able to listeto and to observe the witness’s
testimony and point out inconsisters;siand the plaintiff had admittelle critical fact that caused
his expulsion).

Despite Lee’s substantial interest in hilweation, denyingim the right to cross-examine
Roe creates little risk of emeous deprivation. See Baum, 903drat 581. “[C]ross-examination

is unnecessary if a student admitembgaging in misconduct,” becauskeéte is a little to be gained
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by subjecting witnesses to adversarial qoestig when the accused student has already

confessed.”_Baum, 903 F.3d at 581. See Doe v. N. Michigan Univ., 393 F. Supp. 3d 683, 694

(W.D. Mich. 2019)(Quist, J.)(“Cross-examinatioressential to due process only where the finder
of fact must choose beégn believing an accuser and an acdpiset the panel need not make this
choice if the accused student admits the critiaat figainst him.”)(interdajuotations omitted).
Here, after being Mirandizétf and agreeing to speak with police, Lee confirmed that he had
violated UNM’s sexual miscondupblicies. _See Fisher Supp.tRat 1-2; UNMPD Supplemental

Felony Report. Roe’s credibilit therefore, was not at isstfé. Accordingly, allowing Lee to

129viiranda v. Arizona, 384 U.$436 (1966), “requires thairocedural safeguards be
administered to a criminal suspect prior to ‘custodial interrogation.” United States v. Perdue, 8
F.3d 1455, 1463 (10th Cir. 1993)(quoting MirandaArizona, 384 U.S. at 444). The Supreme
Court of the United States provideae substance of the warning tatist be given to a defendant
to meet these procedural safeguard requirements:

Prior to any questioning, the person muswagned that he has a right to remain
silent, that any statement dees make may be used as evidence against him, and
that he has a right to thegsence of an attorney, eitlretained or appointed. The
defendant may waive effectuation of thesghts, provided # waiver is made
voluntarily, knowingly and intégently. If, however, hendicates in any manner
and at any stage of the process that teh@g to consult with an attorney before
speaking there can be no questioning. Wwike, if the indivdual is alone and
indicates in any manner that he does netwvio be interrogated, the police may not
guestion him.

Miranda v. Arizona, 384 U.S. at 444-45.

124f UNM routinely does not afford respondsnan opportunity teengage in cross-
examination, it runs a risk of error, i.e., melying exclusively on the respondents’ testimony to
find him guilty. If it prejudges thease, and also assumes thawilt rely exclusively on the
respondents’ testimony, it runs the risk of being biased and prejudice. The facts of this case may
be unique, in that UNM could expel Lee solely his words. UNM may escape liability never
giving the respondent an opportunity woss-examination, bthey run a risk tat every case will
not be like Lee’s. If Roe’s credibility hadén important, due procea®uld some form of the
right of cross-examination, althoughbmitting questions to a univiyshearing officer, who then
asks questions of the complaitawill usually satisfy due pross. See Haidak, 933 F.2d at 69
(noting that, where an accuser’s credibility as issue, a university should provide “some
opportunity for real-time cross-amination, even if only through leearing panel.”)._See also
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cross-examine Roe when he had already admittétiving non-consenalisexual contact with

her while she was incapacitated webbk a “fruitless exercise Winnick v. Manning, 450 F.2d at

550.

V. THE OEO PROVIDED LEE WITH SUFFI CIENT ACCESS TO THE EVIDENCE
ITS INVESTIGATION UNCOVERED, INCL UDING WITNESSES' IDENTITIES.

Lee contends that he “was entitled to access to the evidence uncovered in the OEO
investigation, including the namesd all witnesses interviewed."Response at 18. First, due
process does not necessarily eatltbe to the witnesses’ ideims; a university may withhold
witness identities based, for exampbn concerns that “[w]ithode cloak of anonymity, students
who witness criminal activity . . . will be mudéss likely to notify school authorities, and those

who do will be faced with ostracism at best aedhaps physical reprisals.” Newsome v. Batavia

Local Sch. Dist., 842 F.2d at 924. Moreover, evedui process entitles Lee to all withesses’

identities, Lee’s unawareness of the identityao$ingle witness -- who gave a statement that
discussed Goodnight and not Lee -- does not preguldim unfairly because that statement had
virtually no impact on the OEQ’s decision. SedJPl at 27. The OEO also provides Lee with
sufficient summaries of the evidemit considered during thavestigation, and allowed him to
supplement the evidentiary record. See PLOD &9.7The Defendants, thedore, did not violate

Lee’s due process rights by failing to provide him with access to evidence considered during the

investigation._See PLOD at 17-29.

Walsh v. Hodge, 975 F.3d 475, 485 (5th Cir. 202D)Mfe have no reason to believe that
guestioning . . . by a neutral party is so fundatally flawed as to create a categorically
unacceptable risk of erroneous deprivation.”)(quoting Haidak, 933 F.2d at 69).
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A. LEE KNEW FOUR OF THE FIVE WI TNESSES’ IDENTITIES, AND THE
FIFTH WITNESS' STATEMEN T RELATED PRIMARILY TO
GOODNIGHT.

Throughout the investigation, the OEO spokthviive withessesRoe; Goodnight; Lee;

Lee and Goodnight’'s roommatéaron; and a fifth withess (“Witness 1”) that Goodnight
identified. PLOD at 16. Lee never “identifie@ny witnesses or requested OEO interview any
witnesses.” PLOD at 16. The Coaddresses each of the OEO’s w#gses in turn. First, Lee is
and was aware of Goodnight and Roe’s identiti8ge Oct. 16 Letter at 4 (identifying Roe by
name, name redacted in theutt record for privacy); Bd. of Regents Admissions at 6 (“‘UNM
affirmatively states that, by letter dated Octobg, 2015, the UNM OEO disded to Plaintiff the
identities of [Roe], [@odnight], and [Lee].”).Although the Defendants &t that the “OEO did
not disclose to Plaintiff the identities of Witrsek and Witness 2,” Baf Regents Admissions at
6, the PLOD identifies “Witness 2” as an indiual who was “in his room, of the apartment he
shared with [Lee and Goodnight], with his beaim door locked” on the evening of the alleged
sexual assault. PLOD at 27. Ladso informed the UNMPD thabhe of my roommates, his name
is Aaron,” was at home during the alleged sexasabult. UNMPD Tr. at 12:9-13 (Duren, Lee).
See id. at 12:15-13:10 (Dureneé)(discussing Aaron). The Coutierefore, corades that Lee
knew Witness 2’s identity. See WNPD Tr. at 12:9-13t0 (Duren, Lee).

The only remaining unidentified Witness“Witness 1.” PLOD at 27. The PLOD does
not provide Witness 1's nae, but describes him as a persothwa “close, personal relationship”
with Goodnight. PLOD at 27. The PLOD explathat Witness 1 had met Lee and Aaron, but
had not “spent any significantie with” Lee. PLOD at 27. EhOEO relied on the following
statement from Witness 1:

Witness 1 reported [Goodnight] told Wéss | he and [Roe] were drinking
and [Goodnight] had sexual intercourse WRoe]. Witness 1 also reported [that
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Goodnight] told Witness 1, he and [Roe] ohbd sex for “a little bit™ because “the

girl was too drunk.” Witness | furtheeported [Goodnight] 1d Witness 1 that

after [Goodnight] started having sexual intarcse with [Roe]he decided, “She’s

drunk. She can’t do this.”
PLOD at 27. The PLOD’s analyssection refers only to Witss 1's statement once, concluding
that “OEO finds Witness 1'eeport that [Goodnightjeported identifying athe time he engaged
in sexual activity with [Roe] that [Roe] wa®o drunk’ to have sex, further shows [Lee and
Goodnight’s] statements to OE&xk credibility.” PLOD at 31. In the FLOD, however, the OEO
does not rely on Witness 1's statams to determine that Lee violated UNM policy. See FLOD
at 1-2. Viewing the facts in the light most favoratolé.ee, the Court conatles that it is plausible
that Lee did not know Witness ligentity. See PLOD at 27; Resnse at 18. Nonetheless, this
lack of awareness does not prejudice Lee, because Witness 1's statement played a marginal role
in the OEQ'’s investigation. See Plummer, 860 F.3d at 776.

Due process does not necessarily require usitkes to disclose wigsses’ identities in

student disciplinary proceedings. See NewsamBatavia Local Sch. Dist., 842 F.2d at 924

(disagreeing with the plaintiff sontention that he had a due ess right to knovthe identities

of and cross-examine his accusers in an exqrulsearing); Nash v. Auburn Univ., 812 F.2d 655,

662-63 (11th Cir. 1987)(“[W]e did not require xon that students facing a hearing on charges

of misconduct be given the names of witnessesnagthem . . . .”); Keugh v. Tate Cty. Bd. of

Educ., 748 F.2d 1077, 1082 (5th Cir. 1984)(holding &heuspended student “suffered no material
prejudice by proceeding to hearing before the schoatd without a witnedsst”); Smith ex rel.

Smith v. Seligman Unified Sch. Dist., 664 F. Supp. 2d 1070, 1076 (D. Ariz. 2009)(Teilborg,

J.)(holding that a suspended student did not hlgeright to know heaccusers’ identity, nor

cross-examine witnesses at her expulsion hggarBomes v. Univ. of Maine Sys., 304 F. Supp.

2d 117, 128-129 (D. Me. 2004)(Woodcock, J.)(“[D]peocess in the context of academic
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discipline does not necessarily requstadents be given a list oftwesses . . . .")/Wagner ex rel.

Wagner-Garay v. Fort Wayne Cmty. Schs, 255 F. Supp. 2d 915, 926 (N.D. Ind. 2003)(Cosbey,

M.J.)(“[T]he clear weight of authority holds thatstudent facing an pulsion hearing does not

have the right to cross-examine witnesses or Ban their identities.”); Coplin v. Conejo Valley

Unified Sch. Dist., 903 F. Supp. 1377, 1381-82 (QJal. 1995)(Rafeedie, J.)(holding that the

student expelled for sexual harassment did neé lradue process right to know identity of his
accusers), aff'd, 116 F.3d 483 (9th Cir. 1997)Pliimmer, The Honorable Stephen A. Higginson,
United States Circuit Judge for the United StatesrCof Appeals for the Fifth Circuit, explained
that, “even if the University could have provideatice further in advance of the hearings of the
identities of relevant witnesses . . . the ultindiseiplinary decisions were conclusively supported
by the videos and photo, about which” the plaistihad full knowledge.”_Plummer, 860 F.3d at
776. Likewise, here, even if UNM had told L@étness 1's name, the OEO based its ultimate
decision on Lee’s statementstte UNMPD. See FLOD at 1-2; DGSanctions Letter at 22-24.
Witness 1's statememnelates primarily to Goodnight, and riotLee. _See PLOD at 27. Further,
the OEOQ'’s reliance on Witness 1's statemersg wenimal -- the PLOD antains approximately
four single-spaced pages of analysis, and its aisadgstion devotes only one sentence to Witness
1's statement._See PLOD at 29-32. Witness &stent is relevant to Lee only as it relates to
Roes’ level of intoxication._See PLOD at 27. Yas, the Court explained in § 1, supra, Lee
repeatedly admitted to the UNMPD that Roe wasxicated to the point ahcapacitéion. See,
e.g., Lobo Village Tr. at 17:11-20 (Lee); id.20:12-20 (Lee); UNMPD Station Tr. at 21:12-20
(Lee); id. at 25:25-61; id. at 29:2-7 (Lee, Dnixe Moreover, before discussing Witness 1's
statement, the PLOD explains that Lee’s anddbgght’s statements to the UNMPD indicate that

Roe “was intoxicated to the point of incapaton, and a reasonablerpen” would understand
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that she was incapacitdtePLOD at 31. Finally, the FLOD nevwmentions Witness 1's statement
when it lists the evidence upon which its “determination was based....” FLOD at 1-2.
Accordingly, the Court concluddbat Witness 1's statement didt cause the OEO to find Lee
violated UNM policy. _See PLOD &7; FLOD at 1-2. UNM'’s failure to disclose explicitly
Witness 1's identity, thefore, did not prejudice Lee. See FLOD at 1-2.

B. LEE RECEIVED ADEQUATE SUMMARI ES OF EVIDENCE THAT THE
OEO AND THE DOS CONSIDERED.

Lee’s argument regarding his lack of access to evidence similarly lacks a sound basis. See
Plummer, 860 F.3d at 776. True, Lee was natyio all questions th&uchs asked Roe and the
other witnesses.  See PLOD at 17-38. Heeived, however, detailed summaries of Buchs’
interviews with Roe, see PLOD at 17-20, Goodnigég, id. at 20-23, Lee, see id. at 23-26, Aaron,
see id. at 27; and Witness_1, sgedt 27, as well as a summanytioé Fisher Supp. Rpt., see id. at
27-38, and texts and Facebook messages between Gbodnd Roe, see id. at 28-29. Lee also
had the opportunity to read ReeStatement before shimeeting with Buchs, and to provide a
written response to her staterhendicating where he disagmke See Oct. 16 Letter at 5-7
(providing Lee with a copy of Rus statement and givg him seven working days to respond to
the allegations therein); Lee’ypewritten Statement at 8-14; Response at 21 (acknowledging that
Lee had the opportunity to “respondwmiting to point out inconsisteies” in Roe’s statement).
After the OEO issued the PLOD, Lee was able to respond -- via counsel -- to the evidence
summarized in the PLOD and to provide additional evidence. See Feb. 22 Letter at 34-39.
Notably, in the Feb. 22 Letter, Lee does not rasecerns about the OE®failure to provide
evidence or withesses’ identities. See Feb. 22 Letter at 34-39. Further, both the OEO and DOS
provide a list of evidence which they relied upanthe conclusion of #ir letters -- finding,

respectively, that Lee had violated UNM policyddhat Lee’s actions merit expulsion from UNM.
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See FLOD at 1-2; DOS Sanctions Letter at 23-B#the Response, Lee does not develop this
withheld-evidence argument, mandicate which evidence OEO did not provide him. See
Response at 21-24. Lee notes that he did not eecetordings of Buchs’ witness interviews, but

there is no evidence that Buchecorded any witness interviewSee Response at 19; Bd. of
Regents Admissions at 6. Because Lee doesxpdain what evidence the OEO did not provide,

and because it is undisputed that the OEO gave Lee summaries of the relevant evidence before it
issued the FLOD, the OEO did natlate Lee’s due pess rights by failing to provide evidence.

See FLOD at 1-2.

V. THE DEFENDANTS’ DECISION-MAKIN G PROCESS DOES NOT VIOLATE

LEE'S DUE PROCESS RIGHTS, BECAUSE THE DECISION-MAKING
PROCESS WAS NOT BIASED.

“An impatrtial tribuna is an essential element of a dueqass hearing.”_Miller v. City of

Mission, 705 F.2d 368, 372 (10thrCiL983). The Court, howevetpresumes” “honesty and

integrity . . . on the part of” the OEQ. MangelsPena, 789 F.2d at 838.he Court holds that

UNM’s inquisitorial model of factfinding is nahherently biased, nor did Buchs demonstrate

actual bias towards Lee. Sé#throw v. Larkin, 421 U.S. 35, 42975). Moreover, Lee’s appeals

to UNM’s President and Board of Regents othltbe FLOD and the DOS’ sanctioning decision
provided Lee additional procedursdfeguards. See Aug. 23 Let@r34; UNM President Letter
at 13; Meeting Minutes at 14.o8sequently, no genuine issuentditerial fact remains whether a

biased decision-making process wigls Lee’s due process rights.
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A. THE “INQUISITORIAL MODEL”  OF INVESTIGATION DOES NOT
VIOLATE STUDENTS’ DUE PROCESS RIGHTS.

Lee argues that the inquisitorial modéls inherently biased, because it relies on a single
investigator to make a sexuaisconduct determination. Seedpense at 20; Tr. at 74:20-75:6
(Crow). He contends that Buchsile as “investigator, judgend jury” violateshis due process
rights. Response at 28. Lee admits, however that no federal ceudumal the inquisitorial

model is inherently biased. See Tr. at 79154(Crow). As Justice Harry Blackmun, Associate

Justice of the Supreme Coumnipted in_Richardson v. Peraled02 U.S. 389, 410 (1971), “the
advocate-judge-multiple-hat suggestion . . . a&s1too much and would bring down too many
procedures designed, and working well . . ..” 402 U.S. at 410.

The Court concludes that Bucluial roles as factfindend decisionmaker does not mean

the OEOQO'’s process is inherently biased. Geanan v. Univ. of R.I., 837 F.2d at 15 (explaining

that a factfinder’s “multiple roles” did not “necessaviolate the requirements of fairness). “The
contention that the combination iofvestigative and adjudicativarictions necessarily creates an
unconstitutional risk of bias in ednistrative adjudication has a..difficult burden of persuasion

to carry.” Withrow v. Larkin, 421 U.S. at 47Although the inquisitorial mmdel is not appropriate

in criminal cases, see CrawfovdWashington, 541 U.S. 36, 61 (2004 satisfies procedural due

process for important administrative decisionsjuding student disciplinary proceedings, see,
e.g., Simsv. Apfel, 530 U.S. at 110-(holding that the inquisitoriahodel is appropriate in Social
Security proceedings); Haidak, 933 F.3d at 71 (Imgldhat a university’s use of the inquisitorial

model, which resulted in theustent plaintiff's expulsion, satigd due process); Hess, 839 F.3d

122The “inquisitorial system” is a “system ofquf-taking used in civil law, whereby the
judge conducts the trial, determingbat questions to ask, and defs the scope and the extent of
the inquiry.” Inquisitorial System, Btk’s Law Dictionary (11th ed. 2019).
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at 675 (“[T]he combination of investigative anduaticative function s int@ single administrator

doe s not, in itself, demonstrate. .bias.”). _See also MesseriUniv. of Colorado, Boulder, No.

18-CV-2658-WJIM-SKC, 2019 WL 4597875, at *1®. Colo. Sept. 23, 2019)(Martinez,
J.)(concluding that investigators’ roles in Titecoordination and compliance did not violate due
process). UNM supplied notice and providege with the opportunity to meet with UNM
officials, including Buchs, orat least four separate ocaass. See, e.g., Lee Typewritten
Statement at 4; Emergency Qaus Ban Letter at 1; Update @ampus Ban at 2; May 20 Email
at 16. It may not be the process that Lee wimiisywithout some evidence that “under a realistic
appraisal of psychological tendencies andnano weakness, conferring investigative and
adjudicative powers on” Buchs “poses such a risaabdfial bias or prejudgment that the practice
must be forbidden,” the fact thahe person conducts thersestigation is not sanfair that it is

inherently unconstitutional. _ Withrow v. Lark 421 U.S. at 47. _See Salazar v. City of

Albuquerque, 776 F. Supp. 2d 1217, 1239 (D.N.M. 2011)}Bnog, J.)(“A citizen is entitled to
process” but “is not necessargyaranteed a win.”). The Couttherefore, concludes that UNM’s
use of an inquisitorial model of factfinding irudent disciplinary proceedings is constitutionally
adequate.

B. LEE HAS NOT DEMONSTRATED THAT BUCHS, THE OEO
INVESTIGATOR, WAS BIAS ED AGAINST HIM.

The Court “presume[s] that administrataase honest and impartial . . . and therefore
‘capable of judging a pacular controversy fairhon the basis of its owmrircumstances.”_Hess,

839 F.3d at 675 (quoting United States v. Morgal3 U.S. 409, 421 (1941)). See Mangels v.

Pena, 789 F.2d at 838 (interng&htions omitted). “Because hongstnd integrity are presumed
on the part of a tribunal, there must be socwmeintervailing reason teonclude that the

decisionmaker is actually biasedth respect to the factual issues being adjudicated.” Mangels v.
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Pena, 789 F.2d at 838 (internal citations omittedjhough this presumption is rebuttable, Lee’s
burden is “heavy indeed”; he must “lay a sfiedioundation of prejudice or prejudgment, such
that the probability of actual bias is too highbe constitutionally tokable.” Hess, 839 F.3d at

675 (citing_Winthrow v. Larkin, 42U.S. at 47, 55). Lee avows tHatchs “did not trust” Lee or

Goodnight’s version of events, and that she Vhastile and aggressive” towards Lee when she
interviewed him. Responsat 27. See Lee Depo. at 12P:25 (stating that Buchs was
“aggressive” and “argumentaéV during her meeting with_ee). Beyond Buchs’ “facial
expression” and “her tone,” howew Lee is “unable to give . an example” how Buchs was
argumentative. Lee Depo. at 143:1-11. Lee contémalshe “did not hae an opportunity to
observe any additional bias f[rojm” Buchsgt@ause she conducted her investigation and made
her decision behind closed dedr Response at 27.

The Court concludes that L&éas not demonstrated successfully that Buchs conclusively
pre-determined his guilt because he fails wvjgte any evidence of pretermination._See Lee
Depo. at 142:21-25. Similgrl Lee’s contention that Bhs had an “aggressive” or
“argumentative” “facial expreson,” Lee Depo. at 142:21-143:1dges not meet his “heavy”
burden of rebutting the Court’'sgsumption that Buchs acted iarpally, Hess, 839 F.3d at 675;

Brown v. Univ. of Kansas, 599 F. App’x 833, 838 (1@ir. 2015)(rejecting plaintiff’s claim of

bias in a university expulsn proceeding, because “therenis evidence of dnk between the
dean’s alleged bias and the decision to exp&'pilaintiff). Lee provide no details about Buchs’
tone or facial expression; moreover, faciapmssion and tone of i@ alone are generally
insufficient to demortsate bias. _See Hess, 839 F.3d6@b (concluding that the plaintiff's
assertion that a school administrator smiled when informing the plaintiff that he was suspended

did not “overcome the presumptioh impartiality,” because “onenay smile insympathy, or to
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ease the tension of a difficult moment, or simpuly of awkwardness”). EhCourt concludes that
Lee’s inference of Buchs’ bias speculative, anditis cannot overcome the Court’s presumption

of impartiality. See Nash v. Auburn Univ., 8E22d at 666 (rejecting plaintiff’'s speculative

contentions regarding an alleggd#iiased decisionmaker); Duke v. N. Texas State Univ., 469 F.2d

829, 834 (5th Cir. 1972)(“Alleged prejudice of university hearing bodies must be based on more
than mere speculation and tenuous inferenge3r. at 82:11-20 (Court)(explaining that a
factfinder must decide who he or she believainduthe decision-making pcess, and that this
decision does not give rise &dfinding of actual bias).

Factfinding is a difficult processThe factfinder often must investigate all facts at the same
time he or she makes a decision. Often a factfiodarjust be intuitiverather than biased or
partial. A factfinder often engages in aggressjuestioning, but, again, that does not mean the

factfinder is biased. _ See Abdulrahmas. Ashcroft, 330 F.3d 587, 596-97 (3d Cir.

2003)(concluding that a fdaotder’s vigorous questiong did not demonstrate bias). To be sure,

facial expression, anger, and aggression, can shaswobipartiality. See, e.qg., Elias v. Gonzales,

490 F.3d 444, 452 (6th Cir. 2007)(holding that an immigration judge showed bias when the judge
“was inappropriately sarcastic” dfiappeared at times to badgeatitioner” and his “intemperate”
conduct had “been noted in at lesn opinions or ords issued by the Send Circuit”); Islam v.
Gonzales, 469 F.3d 53, 55 n.1 (2d Cir. 2006)(asiolg that an immigradin judge was biased
where he “repeatedly” addressed the petitionardin argumentative, sarcastic, impolite, and
overly hostile manner that went beyond factiing and questioning,” including comparing the
petitioner, who sought asylum, to Terry Nichols, the Oklahoma City bomber). To overcome the

presumption of impartiality or fairness, howeuvare than just citing these factors are needed --
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the Court must have concrete examples of.bidsre, Lee does not giibe necessary details
which would help the Court see whether Buchs was biased.

Further, even if Buchs displayed bidge appealed Buchs’ decision to both UNM'’s
President, Frank, and the BoarflRegents._See Aug. 23 Lettr34; UNM President Letter at
13; Meeting Minutes at 14. Boffrank and the Board of Regenfsheld Buchs’ finding that Lee
violated UNM policy. _See Aug. 23 Letter at 34; UNMesident Letter at 13; Meeting Minutes at
14. Further, Frank and the Board of Regentsragglg affirmed the DOS’ expulsion sanction.

See_Schacht v. Wis. Dep't of Corr., 175 FA87, 503 (7th Cir. 1999)(concluding that no due

process violation existed where the plaintiffult still obtain administrative remedies from

unbiased decision-makers), overruled on otitreunds by Higgins v. Mississippi, 217 F.3d 951

(7th Cir. 2000). Lee’s speculative, thin destioips of Buchs’ demeanor, coupled with additional

procedural safeguards, fail fiwove an unacceptably high risk of unfairness exists in UNM’s

decision-making process. See Winthrow, 421 @tS58. Accordingly, Lee’s procedural due

process claims as to Buchs’ bias lack a sousdaha the relevant facts and applicable law.

VI.  UNM'S APPLICATION OF THE “P REPONDERANCE-OF-THE-EVIDENCE
STANDARD” IN STUDENT DISCIP LINARY PROCEEDINGS DOES NOT
VIOLATE LEE'S DUE PROCESS RIGHT S, BECAUSE THE DUE PROCESS

CLAUSE DOES NOT REQUIRE UNIVERSITIES TO APPLY A HIGHER
EVIDENTIARY STANDARD IN STUDEN T DISCIPLINARY PROCEEDINGS.

“[Dlue process permits state educationtitmions such as UNM to adjudicate sexual
misconduct disciplinary proceedings accordingat@reponderance-of-the-evidence standard.”
MOO, 449 F. Supp. 3d at 1132. The clear-and-convinevidentiary standaapplies only “when

the individual interests at stake in a statecpealings are both ‘particularly important’ and ‘more

substantial than mere loss of money.” n®aky v. Kramer, 555 U.S. 745, 756 (1982)(quoting

Addington v. Texas, 441 U.S. 418, 424 (1979)).isTheightened evidentiary burden preserves
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fairness in “government-initiated proceedingstthhreaten the individual involved with ‘a

significant deprivation of libertyor ‘stigma.” Santosky v. Kamer, 455 U.S. at 756 (quoting

Addington v. Texas, 441 U.S. at 425). Depootatnearings, see Woodby v. INS, 385 U.S. 276

(1966), civil confinement proceedings, see Adtmgv. Texas, 441 U.S. at 424, parental rights

termination proceedings, seenBasky v. Kramer, 555 U.S. at 758nd the withdrawal of life

support, see Cruzan v. Directttp. Dep'’t of Health, 479 U.S. 261990), require the clear-and-

convincing evidence standardBy contrast, in Cooper v. Oklah@nthe Suprem€ourt struck

down an Oklahoma statute thatjpéred a criminal defendant to prove his incompetence to stand
trial by clear-and-convincing evidence rathartta preponderance-of-the-evidence. See Cooper
v. Oklahoma, 517 U.S. 348, 369 (1996). The SupremetCeiterated that he State’s power to
regulate procedural burdefis] subject to proscription under tBeie Process Claudat ‘offends
some principle of justice so rooted in the ttiatis and conscience of our people as to be ranked

as fundamental.” _Cooper v. Oklahoma, 517 Wh6367 (quoting Pattson v. New York, 432

U.S. 197, 202 (1977)).

The Tenth Circuit has stated that the cleat-aonvincing standard Sitypically used in

civil cases ‘involving allegationsf fraud or some other quagiminal wrongdong.” Century

Sur. Co.v. Shayona Inv., LLC, 840 F.3d 1175, 1177 (10th Cir. 2016)(quoting Addington v. Texas,

441 U.S. at 424). Thus, for example, the Teiticuit requires clear-andonvincing evidence to

support a motion under rule 60(b)(3)tbé Federal Rules of Civil Proceduré see Anderson v.

123Rule 60(b)(3) provides in relevant part:
(b) Grounds for Relief from a Final Judgnt, Order, or Proceeding. On motion

and just terms, the court may relieve a party or its legal representative from a final
judgment, order, or procdmg for the following reasons:
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Dep't of Health and Human Servs., 907 F.2d 936,(26th Cir. 1990), and to prove civil contempt

liability, see F.T.C. v. Kuykendall, 371 F.3d 7456 (10th Cir. 2004). _See also Assman V.

Fleming, 159 F.2d 332, 336 (8th Cir. 1947)(explainirag filaintiffs must usually prove fraud by
clear-and-convinag evidence).

Unlike civil cases inviwing allegations of fraud or gsacriminal wrongdoing, due process
does not require universities evaluating sexual misconduct allegations to apply a clear and

convincing evidentiary standaté!: See Doe v. Cummins, 662 F. App’x at 449 (concluding that

a university’s use of the preponderance-of-evigestandard in sexual misconduct disciplinary

proceedings satisfied the Mathews v. Eldridge tdki)Yederal courts have concluded that students
are entitled to anything motkan a preponderance-of-the-evide standard in sexual misconduct

disciplinary proceedings._ See Doe v. Brandeis Univ., 177 F. Supp. 3d 561, 607 (D. Mass.

2016)(Saylor, J.)(“Brandeis”)Doe v. Va. Polytechnic Ins& State Univ., 400 F. Supp. 3d 479,

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or miscondigt an opposing party . . . .

Fed. R. Civ. P. 60(b).

124Despite repudiating the Dear Colleague Lrettee Department of Education has not
rejected the preponderance standard asgenconstitutional, explaining that,

in reaching a determination regardingpensibility, the [University] must apply
either the preponderance-of-the-evidestandard or the clear and convincing
evidence standard. The recipient mayyvever, employ the preponderance-of-the-
evidence standard only if the recipienses that standard for conduct code
violations that do notnvolve sexual harassment bedrry the sae maximum
disciplinary sanction. The rgient must also apply thersa standard of evidence
for complaints against students asdides for complaints against employees,
including faculty.

Nondiscrimination on the Basis of Sex in Edima Programs or Activities Receiving Federal
Financial Assistance, 83 Fed.(r&1462-01 (proposed Nov. 29, 2018).
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501 (W.D. Va. 2019)(Dillon, J.)(rejecky the plaintiff's argument that he was entitled to a more
protective evidentiary standard, because the Udtates Court of Appeals for the Fourth Circuit

has held that trial-like procedures are not requinesitisfy the constitution); Doe v. Univ. of Ark-

Fayetteville, No. 5:18-cv-05182, 2019 WL 1493701, at *10 (April 3, 2019)(Holmes, J.)(“Doe fails
to argue how the preponderance-of-the-evidence standard, uiilizadilar sexual misconduct
civil actions, denies due process. School igis@ary proceedings are not criminal trials.
Standards such a clear and convincing evidendebeyond reasonable doapé not required in

such a civil proceeding.”); Messeri v. Unof. Colorado, BouldenNo. 18-CV-2658-WJM-SKC,

2019 WL 4597875, at *17 (D. Colo. Sept. 23, 2019)(Meatin).)(concluding that a plaintiff in
sexual misconduct disciplinary procésgs had not established hedha clearly estaished right

to a standard greater thareponderance-of-the-evidencBhpe v. Haas, 427 F. Supp. 3d 336, 350
(E.D.N.Y. 2019)(Hurley, J.)(holding that, wheaeuniversity suspended a student and placed a
permanent mark on htsanscript denoting a sexual miscoieti violation, preponderance-of-the-
evidence was the proper standard, because t&dave rejected the notion that safeguards
applicable to criminal proceedis should be applied in the schd@ciplinary context”); 83 Fed.
Reg. 61462-01 (explaining that theeponderance standard can sfgtidue process as long as
universities apply it uniformly during disciplinapyoceedings). See also Defendants’ MSJ Memo
at 26 (explaining that the Defendaifitad not “found a single fedérase that has found that the
use of the preponderance standerdschool disciplinary proceewys -- even those involving
sexual misconduct -- is violative diue process”). But see Plumm&60 F.3d at 780 (Jones, J.,
dissenting)(“Elevating the standaodl proof to clearmand convincing, a rungelow the criminal

burden, would maximize the accuracy of factfinding.”).
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Lee cites Brandeis, 177 F. Supp. 3d at 602tHe proposition that “being found to have
engaged in sexual assault at the university levélias as severe as crinal consequences,” but

“bears some similaritiegarticularly in terms of reputatnal injury.” Response at 29. In
Brandeis, the Honorable Dennis Saylor, 1V, Unittdtes District Judgéor the United States
District Court for the District of Massachetts, concludes that Brandeis University’s
preponderance-of-the-evidence standard for demsaault disciplinary proceedings “is not
problematic, standing alone.” 1¥7 Supp. at 607. Judge Sayloncludes that the standard was
among the reasons Brandeis University’s procedures violated the Due Process Clause, but only
because it applied a clear-and-convincing standard‘virtually all other forms of student
conduct.” 177 F. Supp. at 607. Judge Saylor emed, therefore, thatdlpreponderance standard
“may thus be seen, in context, as part offéorieto tilt the playing feld against accused students,
which is particularly troublesome in light of teémination of other basic rights of the accused.”
177 F. Supp. 3d at 607. Here, by contrast, UNMwatak all student misconduct — not just sexual
misconduct -- using a preponderaraf-the-evidence standard. See Student Handbook at 6-7.
The concerns that Judge Saylor raised in Brightieerefore, are not salient here, because UNM'’s
use of the preponderance-of-thaéeence standard “is not problatic, standing alone.” 177 F.
Supp. at 6072°

The Court also disagrees wiltke’s contention that, as the Mwrable Judge Edith C. Jones,
Circuit Judge for the United States Court of Apls for the Fifth Circuit, noted in Plummer,

[e]levating the standard of proof to cleand convincing, a rung beiothe criminal burden,

12°Because the preponderance-of-tvidence standard satisfidue process, universities
are free to apply this standard or a higher stahd& university may also apply different standards
of proof for different categoriesf offenses. Thus, even if UNMad used a preponderance-of-
the-evidence standard in sekumisconduct cases and a higheidewtiary standard in other
student misconduct casaswould not have run afowlf the Due Process Clause.
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would maximize the accuracy ofctinding.” Response at 29¢oting Plummer, 860 F.3d at 783
(Jones, J., dissenting)). As the Court expldiireits MOO, “there exists a consensus among
evidence law scholars . . . that increasing thegency of the standard of evidence . . . will tend
to shift the expected ratio of false negatiweors versus false positive errors and thetelgr the
overall accuracy of outcomes in the system.” MO@49 F. Supp. at 1132 n.17 (quoting William

C. Kidder, (En)forcing A Foolish Consistency® Critique and Comparative Analysis of the

Trump Administration’s Proposed Standard E¥idence Requlation for Campus Title 1X

Proceedings, 45 J.C. & U.L. at 12 (emphasi®riginal)). The preponderance-of-the-evidence
standard “allows courts to maximize the tataimber of correctly decided cases,” while other
standards “are not calibrated to achievés taccuracy maximizing and welfare-improving

consequence.” Ronald J. Allen & Alex Stdfividence, Probability, and the Burden of Prddf

Arizona L. Rev. 557, 591 (2013).

Lee also cites Doe v. University of Colorado, Boulder, 255 F. Supp. 3d 1064, 1082 n.13

(D. Colo. 2017)(Martinez, J.)(“UC Boulder”), wheaeuniversity expelled a student and placed a
permanent notation on his transcrgter the student was accused of raping two other students.
UC Boulder, 255 F. Supp. 3d at 1069, 1073. Lee notes that there, the HeNkdithkdom Martinez,
United States District Judge foretiDistrict of Colorado, “recognizedtiat ‘there is a fair question
whether preponderance-of-the-evide is the proper stedard for disciplinay investigations’
involving sexual misconduetilegations.” Responsd 29 (quoting UC Bodler, 255 F. Supp. 3d

at 1082 n.13). Judge Martinez tieed to address the issue, hexer, because the defendants
failed to raise it until their reply briefnoting only that the @ponderance standard’'s

appropriateness in university disciplinary proceedings for sexual misconduct is “up for debate.

255 F. Supp. 3d at 1082 n.13. Having evaluatecetence on both sides of this debate, the
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Court concludes -- like everyhar federal court that has addressed this issue -- that UNM may
apply the preponderance of the evidence standard in student disciplinary proceedings.

In the end, the Anglo-American system of tiaiv relies on the preponderance of evidence
burden of proof to make a hostiofportant decisions. Billions afollars are transferred from one
person another on the basis ofgederance of the evidence. Thatden has worked for a broad

range of important cases farenturies. John Leubsdorf, &hSurprising History of the

Preponderance Standard of Civil Proof, 6d. El. Rev. 1569, 1601-02 (2015)(explaining that the

preponderance-of-the-evidence standard wasdéfault standard for all cases until the mid-
nineteenth century, when courts began rengifproof beyond a reasonable doubt in criminal
cases). There is no reason to create an excdpti@ollege students accusef sexual assault.
Moreover, the burden of proof gninakes a difference in close cases. Most cases are not that
close, as the factfinder does maik about the burdeof proof much. Only when the factfinder is
obsessing over the result andstack is it a good idea to rend the factfinder othe burden of

proof2® Most cases are not razor thin, and the burdgmaaff is inapplicable in the vast majority

128n the Tenth Circuit in a criminal case,ulfje reminds the jury to consider the burden
of proof when they reach an impasse:

Members of the jury, | amoing to ask that you retuto the jury room and
deliberate further. | realize thatoy are having some difficulty reaching a
unanimous agreement . . . .

You are reminded that the defendant is presumed innocent, and that the
government, not the defendant, has thedénrof proof andt must prove the
defendant guilty beyond a reasonable doubt. Those of you who believe that the
government has proved the defendanltgbieyond a reasobée doubt should stop
and ask yourselves if the evidenceaslly convincing enough, given that other
members of the jury are not convincéhd those of you who believe that the
government has not proved the def@mdguilty beyond a esonable doubt should
stop and ask yourselves if the doubt you hawereasonable one, given that other
members of the jury do not share your dolrbshort, every individual juror should
reconsider his or her views.
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of cases. Moreover, the requiring higher evidentsandard also will make it more likely that

UNM reaches the wrong outcome. See WillianK&@lder, (En)forcing A Foolish Consistency?:

A Critiqgue and Comparative Analysis of tHeump Administration’s Proposed Standard of

Evidence Requlation for Campus Title IX Procesdi 45 J.C. & U.L. al2. Because a lower

evidentiary standard increases the likelihoodafurate outcomes, retaining it implicates UNM'’s
“strong interest in the ‘educational process¢luging maintaining a safe learning environment
for all its students.”_Plummer, 860 F.3d at 7d8dting_Goss, 419 U.S. at 580). In addition to its

legitimate efficiency concernsee_Gorman v. Univ. of R.1837 F.2d at 14-15 (discussing

administrative burdens on universities), UNM hagesy strong interest imeaching the correct

conclusion as it reviews seXuaisconduct allegations, see HeM. Zinzow, A Longitudinal

Study of Risk Factors for RepedtSexual Coercion and Assault in US. College Men, 44 Archives

Sexual Behavior 213 (2015)(notingetimigh recidivism rates in ogpus sexual assault). Lee’s
interests in avoiding expulsion or sanction lobse a sexual miscondudteggation are significant,
but they do not overcome UNM’starests in accurately determigimho has violated its sexual

misconduct policies to protect its studentse Butler v. Rio Rancho Pub. Sch. Bd., 341 F.3d at

1201 (recognizing a school’s interéstprotecting its students’ saf. This conclusion accords

with the balance other courtsugastruck. See, e.q., Doe v. \Rolytechnic Inst. & State Univ.,

400 F. Supp. 3d at 501; Doe v. Univ. of Afkyetteville, 2019 WL 1493701, at *10; Brandeis,

177 F. Supp. 3d at 607. Balancing thederests, the Court affirntisat due process permits state
education institutions such as UNM to adpate sexual misconduct disciplinary proceedings

according to a preponderance-of-the-evidencedstia. Accordingly, the Court concludes that

Tenth Circuit Pattern Jury Insictions: Criminal 67 (2011).
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UNM’s application of the preponderance standard was “constitutionally sound and does not give

rise to a due-process violationDoe v. Cummins, 662 F. App’x at 449.

VII. UNM HAS NOT VIOLATED LEE'S DUE PROCESS RIGHTS BY
CONSIDERING ALCOHOL AS A FA CTOR IN DETERMINING LEE’S
SANCTIONS FOR VIOLATING UNM POLICY.

Lee argues that the “OEO violated” his du®cess rights, because he did not receive
“notice or an opportunity to be heard e charge regarding underage drinkikt."Response at
30. Lee received notice of the “charges” agalmst before the OEO: “issues and concerns of
possible sexual violence and sexual miscondu@ct. 16 Letter at 5. The Court disagrees with
Lee’s assertion that provision afcohol to minors was a “chargafjainst him._See Response at
30. His provision of alcohol to minors was, instead, a factor in the DOS’ sanctioning decision.
See DOS Sanctions Letter at 23. As the Coottd at the hearing,d¢lDOS’ sanctioning phase -

- bifurcated from the OEQO’s gmal misconduct determination is analogous to a court’s
sentencing phase, during whichucs have “broad discretiondnd can “consider just about
anything.” Tr. at 106:4-18 (Court)See DOS Sanctions Letter2#2-23. Moreover, Lee had a
sanctioning decision hearing with the DOS, vehke had the opportunity to present mitigating
information, including that he had “never beetrguble with the law,” and that his “only interest
is to complete my dissertation and move oW/fitten Statement on Administrative Hearing at 19-
20. It was at this hearing, indtathat Lee admitted to the heayiofficer that he provided alcohol
to minors. _See DOS Sanctions Letter at 22-BBreover, Chibanga informed Lee before the
hearing that he would have “the opportunity peoesent. .. evidence, as it relates to the

sanctioning” that “you would like me to considevlay 20 Email atl6. Lee, therefore, knew or

12The DOS, not the OEO, made the sanctigniecision in Lee’s case. See DOS
Sanctions Letter at 22-23.
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should have known that, if he informed Chibanghahearing that he praed alcohol to minors,

she might consider this fact irer sanctioning decision. See May 20 Email at 16. Lee also told
the OEO that he provided alcohol to Roe anddight, see Lee’s Typewritten Statement at 8 (“I
got out the cups . .. a 2-liter of Dr. Peppacohol, playing cards, and the fake money.”), and
Chibanga placed Lee on notice that she wooltsitler evidence from the OEQO’s investigation,
see May 20 Email at 16The Court, therefore, concludes tdae process did not require the DOS
to provide Lee with any further rioé that it would consider his @rision of alcohol to minors.
See Watson, 242 F.3d at 1241.

Further, in_Watson, the Tenth Circuit indictthat it is unwilling to adopt the notice
standard which Lee proposeseex?42 F.3d at 1241. There, thaipliff was expelled after being
“charged” with assaulting his roommate. 242 F.3tl21. Like Lee, the plaintiff argued that the
school disciplinary board violated his due procegsts, because it did not notify him that it would
consider that the assault wasially motivated. 242 F.3d at 1241. See Response at 30-31. Judge
John W. Lungstrum, United States District Judge for the District Judge, explained that the school
disciplinary board’s conclusion th&he motive for the assault waacism does not constitute an
independent charge.” 242 F.3d1&41. Judge Lungstrum also edtthat the plaintiff was not
expelled “because he was racist . . . he was expelled for thdtdsg842 F.3d at 1241.

As in Watson, the provision of alcohol to min@$ot an independent charge against Lee,
and thus the Defendants are najuieed to provide notice thatdf would consider it in their
sanctioning decision. See 242 F.3d at 1241; Ocletier at 5. Likewise, Lee was not expelled
because he provided alcohol tonmis -- he was expelled for namsensual sexual contact. See
242 F.3d at 1241; DOS Sanctions Letter at 22{2ge’s purchase of alcohol for minors was not

determinative in UNM'’s decision to expel him -- it was one of six pieces of evidence upon which
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the DOS based its decision for Lee’s sanctioBge DOS Sanctions Letter at 22-23. Lee also
admitted to the hearing officgChibanga, that he purchasedddiol for minors; under Watson, “a
student is not prejudiced by lack of notice” wdbe “candidly admits his guilt.” 242 F.3d at 1241.
See DOS Sanctions Letter at 22-2Burthermore, like the plaiftin Watson, Lee “does not cite,
and this court does not find, any precedent foptioposition that notice mustclude all” factors
considered in a sanctioning decision. 242 RBd241. See Response at 30. This “extensive”
level of notice “is not even due in a crimirtahl,” and requiring such extensive notice would
overcomplicate sanctioning decisions. #23d at 1241. See Tr. at 108:3-5 (Court).

Lee compares this case_to Greenhill, 519 F.&j atguing again thatkie the plaintiff in
Greenhill, he never received notice of the gdsifor his sanction. See Response at 30-31. In
Greenhill, two committees votedtecommend the plaintiff medikcstudent’s suspension, because
of his academic performance. See 519 F.2d aflte plaintiff appealedby letter, because the
medical school did not allow person appearances, but the defetglapheld his suspension. See
519 F.2d at 6-7. After the plaiffts suspension had been finalizéle medical school sent a form
to the medical colleges’ assawta explaining that the plaintifivas suspended, because of “poor
academic standing” given his “lack of intellectual ability or ffisient preparation.” _See 519
F.2d at 6-7. The Honorable Judge William H. Webster, United States Circuit Judge for the United
States Court of the Appeals for the Eighth Gircconcludes that “at the very least, Greenhill
should have been notified in wng of the alleged deficiency inshintellectual aldity, since this
reason for his dismissal would potentially stigrathis future as a medical student elsewhere,
and should have been accordedoaportunity to appear personatty contest such allegation.”
519 F.2d at 9. Judge Webster continued that the plaintiff was entitled to “an ‘informal give-and-

take’ between the student and the admiaiste body dismissing him and foreclosing his
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opportunity to gain admission atl comparable institutions,” wth “would, at least, give the
student ‘the opportunity to chasterize his conduct and putiit what he deems the proper
context.” 519 F.2d at 9 (quoting Goss, 419 U.S. at 584).

Although Judge Webster'sncerns were valid, 8y do not apply her&® See 519 F.2d at
9. First, as Judge Webster noted, “there hag lzeen a distinction between cases concerning
disciplinary dismissals, on the ohand, and academic dismissals, on the other.” 519 F.2d at 8.
Lee’s case is a disciplinary dismissal, whihe Greenhill plaintiff wa dismissed on academic
grounds. _See 519 F.2d at 8; DOS Sanctions Latt@3. Further, unlike in_Greenhill, UNM
notified Lee of the reason forshexpulsion -- his vialtion of two UNM polites. See 519 F.2d at
6-8; DOS Sanctions Letter at 23. Like the pi#imh Greenhill, Lee’s transcript has a notation,
indicating the DOS’ decision to expel him from MIN See 519 F.2d at 7; DOS Sanctions Letter
at 23. This notation, however, states that Leg t@apelled from the University of New Mexico
for disciplinary reasons.” DOSanctions Letter at 23. The nabtat does not specify why Lee
was expelled, like the form sent to the med@leges’ association iGreenhill, and does not
state that he provided alcoholtonors. _See 519 F.2d at 6-7; D@8nctions Letter at 23. Further,
unlike the plaintiff in Greenhiliwvho was able to respond to the charges against him only by letter,
Lee had the opportunity to discuss his provisioalobhol to minors at thhearing, and was thus

able to “‘characterize his conduct and put it inaivhe deems the proper context.” 519 F.2d at 9
(quoting _Goss, 419 U.S. at 584)ast, while the plaitiff in Greenhill did not receive advance
notice of the reason for his dismissal, see 519 F.2d at 9, Lee received advance notice of the charges

of sexual misconduct agairstn, see Oct. 16 Letter at 4. Le&dsk of notice that the DOS would

128The Court would have cause for concerddMM had, like the defendant in Greenbhill,
contacted other universities and notified thencltdrges against Lee witht providing notice to
Lee himself. See 519 F.2d at 6-7.
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consider his provision of alcohtd minors, therefore, does nptesent the same due process
concerns as Greenhill’s sition. See 519 F.2d at 9; DOS Sanctions Letter at 22-24.

In a criminal case, sentencing can be wild and unstructured, in comparison to the order of
a trial. At trial, the system works hard to give defendants notice of charges, and keep the trial in
focus and evidence relevant to these charges. Whets to sentencing, the parties bring the dump

truck, and unload on the Court all sorts oifdence. United States v. Romero, No. CR 09-1253

JB, 2012 WL 6632493, at *14 (D.N.M. Dec. 6, 20121Bning, J.)(discussing courts’ broad

discretion to consider evidence at sentencifd)e Supreme Court has said that a trial court can

consider almost anything at a sentencing. SdkeWis v. People of Statef N.Y., 337 U.S. 241,
247 (1949)(“Highly relevant -- if not essential to6 [a sentencing judge’s] selection of an
appropriate sentence is the possession of fiilest information pesible concerning the
defendant's life and characteristics.”). Victinmglalefendants come to court and say all sorts of
things at a sentencing. It is haodgive advance notice to everyig that comes out of a victim’s
and defendant’'s mouths. The Ciptinerefore, declines to pose a higher notice requirement on
the sanctioning stage of a univerdityn it imposes at the sentergiphase of a crimal trial.

IT IS ORDERED that: (i) the Defendant®otion for Summary Judgent, filed February

6, 2020 (Doc. 70) is granted; and (ii) the Ridis’ due process aims are dismissed.

\
C) \\—‘ Q)\GMW

UN’ TED STATES DISTRICT JUDGE
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