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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
NATHAN JENSEN
Plaintiff,
VS. No. CV 1701237 RB/SCY

WARDEN MATT ELWELL and
SANDOVAL COUNTY DETENTION CENTER,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court under Fed. R. Civ. P. 12(b){6)the
Complaint (Tort) filed in New Mexico State Court by Plaintiff Nathansés and removed to
this Court by the Defendants on December 15, 2017. (Dpd.he Court grants Defendants’
Motion to Dismiss for failure to state a claim for relief under Rule 12(b)(6), dismR&intiff's
federal claims, and declines to exercise supplemental jurisdiction overasémhast claims.The
Court also grants Plaintiffensen leave to file an amended complaint within 30 days.

Factual and Procedural Background

Plaintiff Nathan Jensen is a federal prisoner with several convictions and gpendin
chargesSeeNo. CR 0800682 WJ(D.N.M. 2008), No. CR 182694 WJ(D.N.M. 2016), and
No. CR 1702566 WJD.N.M. 2017)* At the time he filed his Complaint in this case, he was a

pretrial detainee housed at the Sandoval County Detention CEigenost recent charges stem

! Plaintiff Jensen also has several prior New Mexico state charges and convigtierState of
New Mexico case nos.-R02-CR-2002-03436, D-20ZR-200203409, D202-CR-2007-05366,
and D-202€R-2007-05545.
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from achargedassault on a federal employee at the $aaldCounty Detention CentelSee
United States v. Jensgdo. CR 1702566 WJ, Doc22 (D.N.M. Dec. 13, 2037

Plaintiff Jensen filed his Complaint (Tort) in the Thirteenth Judicial Dtst@iourt,
County of Sandoval, State of New Mexico, on October 2, 2(@c. 1-2.) His Complaint
names as Defendanfgarden Matt Elwell and the Sandoval County Detention Ceiterat 1)
The Defendants removed the case from the Thirteenth Judicial District ©Gatlis Court on
December 15, 2017, on the grounds that the allegations of the Complaint are in the nature of civil
rights claims under 42 U.S.C. 8§ 198Boc. 1 at £2.) The Defendants also filed a Motion to
Dismiss for failure to state a claim under Fed. R. Civ. P. 12({[dgk. 3.)

Plaintiff Jensen describes the nature of his action“Bggrading, humiliating &
inhumane treatment, making me showsrile | was handcuffed, making me spemy hour
recreationhandcuffed & denied me all correspondentkats cruel & unusuapunishment.”
(Doc. 12 at 1) In support of his Complaint, Jensen sets out the following facts:

Every day since Saturday, Januafy 2017 through Wednesday, January',18

2017 | have been forced to take showers and spend my hour recreation time

handcuffedl am locked in a cage already while | shovaed | am locked in a

recreation room so its not right to keep mendcuffed tooWhat's the point?

Only to degrade & humiliate m&hat’s inhumane and against my rights as an

inmate.They also didn’t giveme my property and didn’t let me have incoming

mail or let me sendutgoing mail.When | asked why the COs said the Warden

Matt Elwell said | have nothing coming and | stay cuffed when | am out of my

cell. January 18, 2017 | got everything back.
(Id. at 2) Plaintiff Jensen’s Prayer for relief states:

| would like for the Court to award me $10,000 each day | degraded,

humiliated & treated with cruel & unusual punishmehttotal of $120,000By

granting this the Warden and Sandoval County Detention Center wérstadd

that they cannot get awayith treating their detainees inhumanelysrdspectful

or with no rights.

(Id. at 3)



Standard for Failure to State a Claim

Plaintiff Jensen is proceeding pro sEhe Court maydismiss apro se prisoner’s
complaintfor failure to state a claim upon which relief may be grantader Fed.R.Civ.P.
12(b)(6). A claim should be dismissed where it is legally or factually insufficiestai® a
plausible claim for relieBell Atl. Corp. v. Twombly550 U.S. 544, 547 (2007).

Under FedR. Civ. P. 12(b)(6) the Court must accept all walkd factual allegations, but
not conclusory, unsupported allegations, and may not consider matters outside dimeg.plea
Twombly 550 U.S. at 559)unn v. White880 F.2d 1188, 1190 (fi©0Cir. 1989).The court may
dismissa complaint undeRule 12(b)(6) for failure to state a claim if “it is ‘patently obvious’
that the plaintiff could not prevail on the facts allegddall v. Bellmon 935 F.2d 1106, 1109
(10th Cir. 1991) (quotingicKinney v.Okla. Dep’t of Human Sewsy 925 F.2d 363, 365 (10th
Cir. 1991)).A plaintiff must allege “enough facts to state a claim to relief that is plaugibiks o
face.” Twombly 550 U.Sat570.

The Court liberally construes tliactual allegationsni reviewingapro se complaintSee
Northington v. Jacksqrd73 F.2d 1518, 15221 (10th Cir. 1992)However, a pro se plaintiff's
pleadings are judged by the same legal standards that apply to all ljtayahts pro se plaintiff
must abide by the applicable rules of co@gden v. San Juantg, 32 F.3d 452, 455 (10 Cir.
1994). The court is not obligated to craft legal theories for the plaintiff or to supply factua
allegations to support the plaintiff's claims. Nor may the court assume the rolgaufasal for
the pro se litigantdall, 935 F.2d at 1110.

Analysis of Plaintiff Jensen’s Claims

In their Motion to Dismiss, Defendants Warden Matt Elwell and Sandoval County

Detention Center seek dismissal under Fed. R. Civ. P. 12(b)(6) on the groundbethat t



Complant fails to state a federal civil rights claim for relief. (Doc. Befendants arguthat
Sandoval County Detention Center is not a suable entity under 42 U.S.C. § 198f&rans no

8 1983 respondeat superior liability against Warden Elwiell.at 3-5.) The Defendants also
contend that the Complaint does not adequately allege any state law cause of actidgheunder
New Mexico Tort Claims Act and, alternatively, any Tort Claims Act claims sHmildismissed
based on immunity and lack of notictl.(at 7~12.)

Section 1983 is the exclusive vehicle for vindication of substantive rights unddrShe
Constitution.SeeBaker v. McCollan443 U.S. 137, 144 8.(1979);Albright v. Oliver 510 U.S.
266, 271 (1994)Section 1983 creates no substantigéts rather it is the means through which
a plaintiff may seek redress fdeprivationsof rights established in th€onstitution) Bolden v.
City of Topekad441 F.3d 1129 (18 Cir. 2006). Section 1983 provides:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage of any State . subjects or causes to be subjected, any citizen adriited

States . . . to the deprivation of any rights, privileges, or immursgesared by
the Constitution and laws, shall be liable to the party injureshiaction at
law . . ..

42 U.S.C. § 1988mphasis addedPnly a “person” may be held liable under § 1983.

Plaintiff Jensen names the Sandoval County Detention Center as a Defendantasdhi
(Doc. 1-2 at 1) As a general rule, detentionfacility is not apersonor legally created entity
capable of being suellvhite v. Utah5 F App’'x. 852, 853 (10th Cir. 2001). The courts have
consistently held that detention center is not a suaéfdity in a § 1983 actiodpodaca v. N.M.
Adult Prob.& Parole, 998 F.Supp.2d 1160, 1190 (D.N.M. 2014). A detention center is not a
suable entity because it is not @ersofi within the meaning ofi2 U.S.C. §1983.Gallegos v.
Bernalilo Cty. Bd. ofCty. Comnts, 272 F. Supp. 3d 1256, 1285 (D.N.M. 2017) The

Complaint fails to state @vil rights claim for relief against Sandoval County Detention Center



Plaintiff also names Warden Matt Elwell as a Defendaatstate a claim for relief under
42 U.S.C. § 1983, a plaintiff must assert acts by government officials acting under coler of la
that result in a deprivation of rights secured by the United States Constitution. €2 1883
West v. Atkins487 U.S42, 48 (1988)There must be a connection between official conduct and
theviolation of a constitutional righConduct that is not connected to a constitutional violation
is not actionable under Section 198&eTrask v. Francp446 F.3d 1036, 1046 (&0Cir. 1998).

Further, a civil rights action against a public official or entity may not bedbsslely on
a theory of respondeat superior liability for the actions efvodkers or subordinates. A plaintiff
must plead that each government official, through the official’'s own individuaina¢ has
violated the ConstitutiomAshcroft v. Igbal556 U.S. 662, 676 (2009 laintiff must allege some
personal involvement by an identified official in the alleged constitutiomdtion to succeed
under 8 1983Fogarty v. Gallegos523 F.3d 1147, 1162 (®Cir. 2008). In a Section 1983
action, it is particularly important that a plaintiff's complaint “make clear exadtlyis alleged
to have donevhat to whomto provide each individual with fair notice astte basis of the
claim against him or herRobbins v. Oklahom&19 F.3d 1242, 124%0 (10th Cir. 2008)Nor
do generalized statements that defendants caused the deprivation of a ticoradtitight,
without plausible supporting factual allegations, state any claim for.nelief

Jensen contends that he was subjected to cruel and unusual punishmenforwhen,
period of 12 days, he was kept in handcuffs whenever he was out of his cell, he was nosgiven hi
property, anche was not allowed to send or receive méidoc. 12 at 2) The only specific
allegation regarding Defendant Elwell states “[w]hen | dskéy the C.O.s said the Warden
Matt Elwell said | have nothing coming and | stay cuffed when | am out of my ddll.” (

At the time of the undeying events, Jensen was a pretrial detgiaed his allegations



relate to the conditions of his pretrialndmement.

In evaluating the constitutionality of conditions or restrictions of pretrial detention

that implicate only the protection against deprivation of liberty without due

process of law, we think that the proper inquiry is whether those conditions

amount to punishment of the detainee. For under the Due Process Clause, a

detainee may not be punished prior to an adjudication of guilt in accordance with

due process of law.
Bell v. Wolfish 441 U.S. 520, 5386 (1979)(citations omitteyl “Absent a sbwing of an
expressed intent to punish on the pdrdetention facility officials’ or excessive restraint in
excess of the circumstancdabe conditions do not violate due procekk. at 538 (citations
omitted)

Requiring an inmaté shower in handcuffer ankle shackles does nalone,evincea
constitutional violation See e.g, Branham v. Meachun77 F.3d 626, 631 (2nd Cil996)
(requiring an inmate on “lockdown” to shower while wearing leg irons does not statema clai
under the Eighth Amendment)eMaire v. Maassl2 F.3d 1444, 1457 (9th Cit993) (requiring
an inmate who had assaulted prison guards and fellow inmates to shower whilegweari
handcuffs and ankle shackles does not state a claim under the Eighth Amendmaiyted
under either anEighth or Fourteenth Amendmestandard,’[d]etermining that a particular
inmate poses a security risk to fellow inmagesito carections personnghnd requiring that
inmate to wear. . . wrist restraints is certainly withiri the constitutionaldiscretion of
correctional officialsSanders v. Hopkind 31 F.3d 152, 1997 WL 755276, at (0th Cir.Dec.

5, 1997).

Although Plaintiff Jensermakes conclusory, rhetorical statements questioriirey

purpose of the handcuffing, he does alteége any actudhcts showing an intent to punish on the

part of Warden Elwell or any of the unnamed correctional offi&esBell, 441 U.S. at 53839.

The Complaint fails t@llege plausible facts and sbate any individual claim for relief or any



supervisory liability against Warden Elwe8eeBranham 77 F.3dat 631, LeMaire 12 F.3dat
1457 Robbin$519 F.3d at 1249-50.

The Complaint is factually insufficient and fails to state any claim for § 1983 refieé
Twombly 550 U.S.at 570. The Court will dismiss the Complaint and grant Jensen the
opportunity to file an amended complaint specifying individuals, the individualized actions a
Sandoval County Detention Center, and how Jensen claims those actions resultediom \abl
constituional rights.SeeHall, 935 F.2dat 1110, n.3 (pro se litigants are to be givereasonable
opportunity to remedy defects in their pleading$}e amended complainuststate the facts of
each separate claim and wRaintiff believesPlaintiff’'s consttutional rights were violated.
Jensershould includenames of individual defendants and their official positions, a description
of their actions, ancelevant dates, if availabl&eeRobbins519 F.3d at 1249-50.

The Court also grants Plaintiff Jensen leave to reassert any state law claims if he amends
his Complaint to allege a proper federal claim for rekefy amended complaint must be filed
with the Court within 30 days of entry of this Memorandum Opinion and QfdEmnsen fails to
file an amendd complaint within 30 days, the Court may enter dismissal of the federal claims
with prejudice and without further notice.

State Law Claims

Plaintiff Jensen originally filed his Complaint in the Thirteenth Judicial Dts@aurt of
the State of New Mex@ He alleges that he is proceeding under the New Mexico Torn€la
Act, N.M. Stat. Ann. 41-4-1-3(978). (Doc. 1-2 at JJensen also alleges that he gave notice of
his claim to Risk Management Division on January 21, 20d7a{ 3).While not conceding that
the Complaint states a claim for relief under the Tort Claims Act, Defendantsiseggsdl of

any statdaw claims on the grounds of lack of any waiver of immuaity failure to give proper



notice.(Doc. 3 at #12.) The Court denies Defdants’ Motion to Dismiss to the extent it seeks
dismissal of Tort Claims Act claims and, at this time, declines to exercise juasdioer state
law claims.

Within the supplemental jurisdiction granted by 28 U.S.C. § 136é&deral court has
subjectmatterjurisdiction over certainstatelaw claims A district courts decision whether to
exercise supplementglrisdiction after dismissingall claims over which it ha original
jurisdiction is discretionarySee8 1367(c).Under 8 1367(c), tl district courtamay decline to
exercisesupplementajurisdictionover a claimf the district court has dismissed all claims over
which it has originajurisdiction Osborn v. Haley549 U.S. 225, 24%2007);Arbaugh v. Y & H
Corp,, 546 U.S. 500, 514, (2006).

The Supreme Court has stated that needless decisions of state law should be avoided both
as a matter of comity and to promote justice between the parties, by procuringrfa sueer
footed reading of applicable lawnited MineWorkers of Amer. v. Gibb883 U.S. af715,726
(1966). When all federal claims have been dismissed, a distiatt may, and usually should,
decline to exercise jurisdiction over any remaining state clafmosh v. City of Del City660
F.3d 1228, 1248 (10th CiR011); Smith v. City of Enid ex rel. Enid City Cofmml149 F3d
1151, 1156 (10th Cir1998);Young v. City of Albuquerqué7 F. Supp. 3d 1154, 1185 (D.N.M.
2014).

This Court is dismissing all federal claims in this cagee Courtwill decline to exercise
supplemental jurisdiction over Plaintifensets remaining statéaw claims,if any. The Court is
granting Jensen the opportunity to amend to state a federal claim forlfelefsen fails to file
an amended complaint that statéederal claim for relief, the Couwtill remandthose statéaw

claims to state coufbr adjudication



IT IS ORDERED:

(1) Plaintiff Nathan Jensen’s Motion for Hearing & Time, Appointment of Counsel fo
Plaintiff (Doc. 5) iSDENIED;

(2) The CourtGRANTS IN PART and DENIES IN PART Defendants’ Motion to
Dismiss (Doc. 3);

(3) All federal claims in Plaintiff Nathan Jensen’€omplaint (Tort) (Doc. 12) are
DISMISSED without prejudicefor failure to state a claim for relief under Fed. R. Civ. P.
12(b)(6) and

(4) Plaintiff Nathan Jensen GRANTED leave to file an amended complaint within 30

days of entry of this Memorandum Opinion and Order.

ROBERT &BRACK
UNITED STATES DISTRICT JUDGE



