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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

DANIEL E. CORIZ,
Petitioner,
VS. No. CIV 17-1258 JB\KBM

VICTOR RODRIGUEZ, ACTING WARDEN
Sandoval County Detention Center, Sandoval
County New Mexico,

ROBERT B. CORIZ, TRIBAL COURT
JUDGE and Governor for the Pueblo of Kewa,
and

KEWA PUEBLO (Also known as Santo
Domingo Pueblo),

Respondents.

MEMORANDUM OPINION AND ORDER
ADOPTING THE MAGISTRATE JUDGE’'S PROPOSED FINDINGS
AND RECOMMENDED DISPOSITION

THIS MATTER comes before the Court on the dfistrate Judge Molzen’s Proposed
Findings and Recommended Disposition on Petitioner's Motion to Substitute the Current
Governor as the Successive Officer ire tibove-Captioned Case, filed June 7, 2018
(Doc. 34)(“PFRD”). On June 22018, Petitioner Daniel E. Coriited objections to the PFRD.

See Petitioner Coriz’'s Objections to Proposedds of Fact and Remmended Disposition
(Doc. 36)(“Objections”). The Court will overiithe Objections and adopt the PFRD.

PROCEDURAL BACKGROUND

D. Coriz filed his Petition foWrit of Habeas Corpus Pwant to 25 U.S.C. § 1303, filed
December 22, 2017 (Doc. 1)(“Petition”), which names Respondent Robert B. Coriz, in both his

official capacity as Tribal Court Judge and Gowerof the Kewa Pueblo, as a Respondent. See
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Petition at 1. R. Coriz is no longer the Goverabthe Kewa Pueblo, and D. Coriz now wishes
to substitute the current Governor, ThomMequino, Jr., as a Respdent. _See Motion to
Substitute the Current Governor as the Succe<3ifieer in the Above-@ptioned Case at 1,
filed May 1, 2018 (Doc. 25)(“Motion”).

The Court referred this casettee Honorable Karen B. Molre United States Magistrate
Judge for the United States District Court floe District of New Mgico, on April 5, 2018, to
conduct hearings, if warranted, including evidentiaearings, and to perform any legal analysis
required to recommend to the Court an ultimagpasition of the case. See Order of Reference
Relating to Prisoner Cases atfiled April 5, 2018 (Doc. 16). Mgistrate Judge Molzen issued
her PFRD on June 7, 2018 in which she recommgratgting the Motion in part and denying it
in part. _See PFRD at 4. She recommends thahgiCourt substitute Moquino, in his official
capacity as Governor of the Kewrueblo, in place of R. Coriian his official capacity as
Governor of the Kewa Pueblo; (ii) R. Coriz remainespondent in his official capacity as Tribal
Court Judge; and (iii) the Court dismiss Respondent Kewa Pueblo. See PFRD at 4.

LAW REGARDING OBJECTIONS TO PROPOSED FINDINGS AND
RECOMMENDATIONS

District courts may refer dispositive mmtis to a Magistrate Judge for a recommended
disposition. _See Fed. R.\CiP. 72(b)(1)(“A magistrateugdge must promptly conduct the
required proceedings when assigned, without gheies’ consent, to hear a pretrial matter
dispositive of a claim or defense . . . ."). IRd2(b)(2) governs objection8Vithin 14 days after
being served with a copy of the recommendegaligion, a party may serve and file specific
written objections to the proped findings and recommendatichsFinally, when resolving
objections to a Magistrate Juglg proposal, “[t]he districtydge must determine de novo any

part of the magistrate judge’s disposition thag baen properly objected to. The district judge



may accept, reject, or modify the recommendegadigion; receive further evidence; or return
the matter to the magistrate judge with instautsl” Fed. R. Civ. P. 72(b)(3). Similarly, 28
U.S.C. § 636 provides:
A judge of the court shall make a de naletermination of those portions of the
report or specified proposed findings rcommendations to which objection is
made. A judge of the court may accept,agjer modify, in whole or in part, the
findings or recommendations made by thagistrate judgeThe judge may also
receive further evidence or recommitetimatter to the magistrate judge with
instructions.
28 U.S.C. § 636(b)(1).
“The filing of objections toa magistrate [judge’s] repoenables the district judge to

focus attention on those issues -- tattand legal -- that are at thednt of the part® dispute.”

United States v. One Parcel of Real Prapith Bldgs., Appurtenances, Improvements, &

Contents, 73 F.3d 1057, 1059 (1@h. 1996)(“One Parcel”)(quoting Thomas v. Arn, 474 U.S.

140, 147 (1985)). As the United States Courfppeals for the Tenth Circuit has noted, “the
filing of objections advances the interests thadarlie the Magistrate’éct, including judicial
efficiency.” One Parcel, 73 F.3d at 1059.

The Tenth Circuit has held “that a party’sedijons to the magistiejudge’s report and
recommendation must be both timely and specifigréserve an issue for de novo review by the
district court or for appellateeview.” One Parcel, 73 F.3d 4060. “To further advance the
policies behind the Magistrate’s Aék,[the Tenth Circuit], like numerous other circuits, have
adopted a firm waiver rule that provides ttlihe failure to make timely objections to the
magistrate [judge’s] findings aecommendations waives apptdlaeview of both factual and
legal questions.” _One Parcél3 F.3d at 1059 (citations omitted)in addition to requiring

specificity in objections, the TamtCircuit has stated that “[ijses raised for the first time in

128 U.S.C. 8 631-636.



objections to the magistrate judge’s recomméndaare deemed waived.” Marshall v. Chater,

75 F.3d 1421, 1426 (10th Cir. 1996). $#wted States v. Garfink| 261 F.3d 1030, 1031 (10th

Cir. 2001)(“In this circuit, theoes raised for the first time in agtions to the magistrate judge’s
report are deemed waived.”). In an unpublisiogéhion, the Tenth Circuit stated that “the
district court correctly held that [a petitiondthd waived [an] argumémy failing to raise it

before the magistrate [judge].” Pevehous8aibana, 229 F. App’x 795, 796 (10th Cir. 2007).

In One Parcel, the Tenth Circuit, in accavidh other courts of appeals, expanded the

waiver rule to cover objections that are timblyt too general. See One Parcel, 73 F.3d at 1060.

The Supreme Court of the United States of Anaericin the course of approving the United
States Court of Appeals for the Sixth Ciitts use of the waiver rule -- noted:

It does not appear that Congress intenttedequire district court review of a
magistrate’s factual degal conclusions, underde novo or any other standard,
when neither party objects to thosadings. The House and Senate Reports
accompanying the 1976 amendments do not expressly consider what sort of
review the district courttould perform when no party ats to the magistrate’s
report. See S. Rep. No. 94-625, pp. 9-10 (1976)@sdter Senate Report); H.R.
Rep. No. 94-1609, p. 11 (1976), U.S. Code Cong. & Admin. News 1976, p. 6162
(hereafter House Report). There isthiog in those Reports, however, that
demonstrates an intent to require thergistourt to give any more consideration

to the magistrate’s report than the doconsiders appropriate. Moreover, the
Subcommittee that drafted and held hearings on the 1976 amendments had before
it the guidelines of the Administrative Office of the United States Courts
concerning the efficient use of magisteatehose guidelines recommended to the
district courts that “[w]her@ magistrate makes a findingrating on a motion or

an issue, his determination should become that of the district court, unless specific
objection is filed within a reasonable tirhe See Jurisdictiorof United States
Magistrates, Hearings on S. 1283 before the Subcommittee on Improvements in
Judicial Machinery of the Senat@ommittee on the Judiciary, 94th Cong., 1st
Sess., 24 (1975)(emphasis added)(hene&enate Hearings). The Committee
also heard Judge Metzner of the South&istrict of New Yok, the chairman of a
Judicial Conference Committee on the aaistration of the magistrate system,
testify that he personally followed that ptige. S ee id., at 11 (“If any objections
come in, . . . | review [the record] amticide it. If no objections come in, |
merely sign the magistrate’s order.”)The Judicial Conference of the United
States, which supported tde novo standard of review eventually incorporated in

8 636(b)(1)(C), opined that in mostsiances no party would object to the



magistrate’s recommendation, and the dtign would terminag with the judge’s
adoption of the magistrate's reporgee Senate Hearings, at 35, 37. Congress
apparently assumed, therefore, that pasty who was dissatisfied for any reason
with the magistrate’s report would filebjections, and those objections would
trigger district court review. There %0 indication that Congress, in enacting
8 636(b)(1)(C), intended togaire a district judge to veew a magistrate’s report
to which no objections ar@dd. It did not preclude ¢ating the failure to object
as a procedural default, waiving the righfurther consideration of any sort. We
thus find nothing in the statute or the Kgtive history that convinces us that
Congress intended to forbid a rule such as the one adoptkd Byxth Circuit.

Thomas v. Arn, 474 U.S. at 150-52 (emphasis in original)(footnotes omitted).
The Tenth Circuit also notedhéwever, that ‘[tjhe waiver ta as a procedural bar need
not be applied when the interests of justicalstate.” One Parcelf3 F.3d at 1060 (quoting

Moore v. United States, 950 F.2d 656, 659 (10th Cir. 1991)(*“We join those circuits that have

declined to apply the waiver rule to a prolggant’s failure to object when the magistrate

[judge’s] order does not apprise the pro se litiggnthe consequences affailure to object to

findings and recommendations.”)(citations ondj)e Cf. Thomas v. Arn, 474 U.S. at 154
(noting that, while “[a]ny party that desires pdey consideration by the Acle 11l judge of any
issue need only ask,” a failure to object “does preclude further reviewy the district judge,
sua sponte or at the requestagbarty, under a de novo or any ate@andard”). In One Parcel,
the Tenth Circuit noted that the districtdge had decided sua sponte to conduct a de novo
review despite the lack of specificity in the etfjons, but the Tenth Circuit held that it would
deem the issues waived on appeal becauseuldvazlvance the interests underlying the waiver
rule. See 73 F.3d at 1060-61 ifwif cases from other Courts Appeals where district courts
elected to address merits despite potential e@jpdin of waiver rule, duthe Courts of Appeals
opted to enforce waiver rule).

Where a party files timely and specific etijions to the Magistta Judge’s proposed

findings and recommendation, on “dispgiv® motions, the statute calls for de novo



determination, not de novo hearing.” United States v. Radda447 U.S. 667, 67@.980). “[I]n

providing for a tde novo determination’ rather thaate novo hearing, Congress intended to permit
whatever reliance a district judge, in the exaraf sound judicial discretion, chose to place on a

magistrate [judge’s] proposed findings and recommendations.” United States v. Raddatz, 447

U.S. at 676 (quoting 28 U.S.8.636(b))(citing_Mathews v. Wxer, 423 U.S. 261, 275 (1976)).

The Tenth Circuit requires a “district court ¢éonsider relevant evishce of record and not
merely review the magistrate judge’s recoemaiation” when conducting de novo review of a
party’s timely, specific objections to the Magiséraludge’s report. _Ine Griego, 64 F.3d 580,
583-84 (10th Cir. 1995). “When ddgjtions are made to the magage [judge’s] factual findings
based on conflicting testimony or evidence . . . tlsridt court must, a@ minimum, listen to a
tape recording or read transcript of tb evidentiary hearing.”__@&ev. Estes, 829 F.2d 1005,
1008-09 (10th Cir. 1987).

A district court must “clearly indicate dh it is conducting a de novo determination”
when a party objects to the Magistrate Ridgreport “based upon conflicting evidence or
testimony.” Gee v. Estes, 829 F.2d1009. On the other hand, atdct court fails to meet 28
U.S.C. 8 636(b)(1)’'s requirements when it indicdtest it gave “considerable deference to the

magistrate [judge’s] order.”_Ocelot Oil Gorv. Sparro Indus., 847 F.2d 1458, 1464 (10th Cir.

1988). A district court need not, however, “raa&ny specific findings; the district court must

merely conduct ae novo review of the record.”_Garcia City of Albuguerque, 232 F.3d 760,

766 (10th Cir. 2000). “[T]he distrit court is presumed to know thdg¢ novo review is required.

Consequently, a brief order expssstating the court conducted devo review is sufficient.”

Northington v. Marin, 102 F.3@564, 1570 (10th Cir. 1996)(citirlg re Griego, 64 F.3d at 583-

84). “[E]xpress references to de novo reviewitsnorder must be taken to mean it properly



considered the pertinent portiored the record, absent sonmwear indication otherwise.”

Bratcher v. Bray-Doyle Indegsch. Dist. No. 42, 8 F.3d 722, 72#0th Cir. 1993). The Tenth

Circuit has held that a districburt properly conducted a de naeview of a party’s evidentiary
objections when the district cdig “terse” order contained one sentence for each of the party’s
“substantive claims” and did “not mention hisopedural challenges tiie jurisdiction of the

magistrate [judge] to hear the motion.” Garg. City of Albugueque, 232 F.3d at 766. The

Tenth Circuit has explained thtief district court orders thdmerely repeat[] the language of
§ 636(b)(1) to indicate its compliance” are suffiti to demonstrate that the district court
conducted a de novo review:
It is common practice among district juedgin this circuit to make such a
statement and adopt the magistrate jsdgecommended dispositions when they
find that magistrate judges have dealt with the issues fully and accurately and that
they could add little of vakito that analysis. We maot interpret the district
court’s statement as establishing thataited to performthe required de novo
review.
In re Griego, 64 F.3d at 584.
Notably, because “Congress inted to permit whatever reliance a district judge, in the

exercise of sound judicial discretion, chosglace on a magistrateufjge’s] proposed findings

and recommendations,” United States v. RaddgtZ, U.S. at 676 (emphasis omitted), a district

court “may accept, reject, or modify, in wholeiorpart, the findings or recommendations made

by the magistrate [judge],” 28 U.S.C. 8§ 636(b)(1). See Bratcher v. Bray-Doyle Indep. Sch. Dist.

No. 42, 8 F.3d at 724-25 (holding that the distdourt’'s adoption of th magistrate judge’s
“particular reasonable-hour estimates” is dstent with the de novo determination that 28

U.S.C. 8§ 636(b)(1) and United States v. Raddagzire).

Where no party objects to the Magistrdtedge’s proposed findings and recommended

disposition, the Court has, as a matter of coarse in the interests qlistice, reviewed the



magistrate judge’s recommendations.Phablo v. Soc. Sec. Admin., No. CIV 11-0132, 2013 WL

1010401 (D.N.M. Feb. 27, 2013)(Browning, J.), the mitifailed to respondo the Magistrate
Judge’s proposed findings and recommended disposand thus waived his right to appeal the
recommendations, but the Court neverthetesglucted a review. 8€2013 WL 1010401, at *1,

*4, The Court generally does ndtowever, “review the PF&RD de novo, because the parties
have not objected thereto, but rather reviewlig] recommendations to determine whether they
are clearly erroneous, arbitrary, afwsly contrary to law, or ambuse of discretion.” Pablo v.

Soc. Sec. Admin., 2013 WL 1010401, at *4. The ahus, does not determine independently

what it would do if the issues tiacome before the Court firshen there is n@bjection, but
rather adopts the proposed findings and recommended disposition where “the Court cannot say
that the Magistrate Judge’s recommendation..is clearly erroneous, arbitrary, obviously

contrary to law, oan abuse of discretiofi.’Pablo v. Soc. Sec. Admin., 2013 WL 1010401, at *3

(footnote and internal brackeamitted)(quoting Workheiser v.it¢ of Clovis, No. CIV 12-0485,

2012 WL 6846401, at *3 (D.N.M. Dec. 28, 2012) (Bromg) J.). _See Alexandre v. Astrue, No.
CIV 11-0384, 2013 WL 1010439, at *4 (D.N.M. Feb. 27, 2@Browning, J.)(“The Court rather

reviewed the findings and recommendations . . ddétermine if they are clearly erroneous,
arbitrary, obviously contrary to law, or an abudaliscretion. The Court determines that they

are not, and will therefore adopt the PF&RD.”); Truijillo v. Soc. Sec. Admin., No. CIV 12-1125,

2013 WL 1009050, at *5 (D.N.M. Feb. 28, 2013)(Bramg) J.)(adopting the proposed findings
and conclusions, and noting that “[tlhe Coud dbt review the ARD de novo, because Trujillo
has not objected to it, but rather reviewed .the findings and recommeation to determine if

they are clearly erroneous, arhity, obviously contrary to lavgr an abuse of discretion, which

they are not.”). This review, which is defereht@the Magistrate Judge’s work when there is



no objection, nonetheless provides some reviewha interest of justice, and seems more
consistent with the waiver rule’s intent thamo review at all or a full-fledged review.

Accordingly, the Court considethis standard of review apgpriate. _See Thomas v. Arn, 474

U.S. at 151 (“There is nothing those Reports, however, that deretrates an intent to require
the district court to give any m® consideration to the magidtedjudge’s] report than the court
considers appropriatg.” The Court is reluctarib have no review at aif its name is going at
the bottom of the order and opinion adoptihg Magistrate Judge’s proposed findings and
recommendations.
ANALYSIS

In his Objections, D. Coriz agrees thhe Court should subtite Moquino, in his
official capacity as Governor of the Kewa Ploebfor R. Coriz, in his official capacity as
Governor of the Kewa Pueblo. See Objectiahd. He does not object to Magistrate Judge
Molzen’s recommendation that R. Coriz remaiRespondent in his offial capacity as Tribal
Court Judge. D. Coriz objects, howeuerthe dismissal of Kewa Pueblo.

l. THE COURT DISMISSES KEWA PUELBLO.

D. Coriz objects to the dismissal of KeRaeblo, asserting th§t]he Magistraté&! cites

to Santa Clara Pueblo v. Martinez, 436 W8S, 54 (1978) for the proposition that the Tribe is

immune from suit.” Objections at 2. D. @b then spends the rest of his Objections

distinguishing the case at handrir Santa Clara Pueblo v. Martinead argues that “Santa Clara

2A December 1, 1990 Act of Congress changexltitie of federalMagistrate Judges
from “Magistrate” to “Magistrate Judge.” Thualthough some state courts, including the State
of New Mexico’s courts, haveiglicial officers called a “magiste,” the proper way to address
and refer to federal Article | judges, such Magistrate Judge Molzen, is “United States
Magistrate Judge.”



does not foreclose the possibility that a triberea be held accountable in a request for habeas
relief, beyond naming the tribaffwials.” Objections at 2.
Contrary to D. Coriz’ assertions, Magete Judge Molzen never cited Santa Clara

Pueblo v. Martinez. Rather, she correctly cited Poodry v. Tonawanda Band of Seneca Indians,

85 F.3d 874 (2d Cir. 1996) for tipeoposition that “[a]n applicatiofor writ of habeas corpus is
never viewed as a suit against the sager® and “8§ 1303 does nosignal congressional
abrogation of tribakovereign immunityeven in habeas cases.” 85 F.3d at 899-900 (emphasis
added). D. Coriz argues thaethjuestion presented in his motion is “whether the grant of Writ
of Habeas Corpus under 25 U.S.C. § 1303 providessuit against a tri as a sovereign.”

Objections at 2._Poodry v. Tonawanda Band&eheca Indians explicitly answers that § 1303

does not._Poodry v. Tonawanda Band of SenecansdB5 F.3d at 899 (“Because a petition for

writ of habeas corpus is not properly a suit agathe sovereign, [the tribe] is simply not a
proper respondent.”). Ifact, other judges in the Distriof New Mexico have dismissed Kewa

Pueblo from § 1303 habeas proceedings, clogdry v. Tonawanda Band of Seneca Indians.

See, _e.g., Aguilar v. Rodriguez, Order Disging Kewa Pueblo and Ordering Remaining

Defendants to Answer, No. ZI17-1264 (D.N.M. Jan. 10, 2018Yan Pelt v. Geisen, Order

Dismissing Kewa Pueblo and Directing Respandgéo Answer, No. CIV 17-0647 (D.N.M. June
22, 2017). The Court therefore ags with Magistrate Judge Melz that Kewa Pueblo should
be dismissed.

Il. THE COURT WILL SUBSTI TUE TRIBAL OFFICERS.

Having conducted a review of the rest of didrate Judge Molzen’s PFRD, the Court
agrees that it should substitute Moquino, in hificial capacity as Governor of the Kewa

Pueblo, as a Respondent in place of R. Corihisrofficial capacity as Governor of the Kewa

-10 -



Pueblo, but that R. Coriz should remain a Respanaehis official capacity as Tribal Court
Judge. Tribal sovereign immunitpes not bar “actions against tribal officers for writs of habeas

corpus.” _Poodry v. Tonawanda Band of Seneca Ind&ms;.3d at 899-900. Ra25(d) of the

Federal Rules of Civil Procedupeovides that “[a]n action does nabate when a public officer
who is a party in an official capacity diessigns, or otherwise ceases to hold office while the
action is pending.” Fed. R. Ci\e. 25(d). Instead, the “officer’s successor is automatically
substituted as a party,” and the “Court may orsigbstitution at any time, but the absence of
such an order does not affect the substitutiofRed. R. Civ. P. 25(d). “In general [rule 25(d)]
will apply whenever effective relief would cdbhr corrective behavior by the one then having
official status and power, rather than one whse loat that status and power through ceasing to
hold office.” Fed. R. Civ. P 25(d) advisoryromittee’s note to 1961 amendment. The proper
respondent, therefore, is “the affdl with authority to modify th tribal conviction or sentence.”

Garcia v. Elwell, No. CIV 17-0333, 2017 WB172826, at *2 (D.N.M. May 25, 2017)(citing

Poodry v. Tonawanda Band of Seneca Indians, 85 F.3d at 899-900).

Here, it appears that both the Governor ef lewa Pueblo and the Tribal Court Judge
are appropriate Respondents, because they bwoth dngthority to provide D. Coriz’ requested
relief. See Trial Court Record at 22, filedbReary 5, 2018 (Doc. 7-1)(committing D. Coriz to
the custody of the Sandoval Countyt®#ion Facility “unil his release shalbe ordered by the
Governor or Judge of this Pueblo”). It is unditgd that R. Coriz is no longer Governor of the
Kewa Pueblo and that Moquino now holds tthiice of Governor of the Kewa Pueblo. See
Response to Motion to Substitute at 2, fiddy 15, 2018 (Doc. 28)(“Response”). Under rule
25(d), Moquino in his official capacity as Gomer of the Kewa Pueblo, is therefore substituted

as a Respondent in place of R. Coriz, in hisc@ficapacity as Governaf the Kewa Pueblo.

-11 -



While R. Coriz is no longer Goweor of the Kewa Pueblo, hower he has “beeappointed to
serve as the Tribal Court Judgeany further proceedings agdiri®etitioner.” Response at 2.
Accordingly, his official capcity as Tribal Court Judge this case has not ended.

IT IS ORDERED that: (i) Magistrate Judge Molzen’'s Proposed Findings and
Recommended Disposition on Petitioner's MotionSobstitute the Curré Governor as the
Successive Officer in the Above-Captioneds€afiled June 7, 2018 (Doc. 34), is adopted;
(i) Thomas Moquino, Jr., in his official capacity @evernor of the Kewa Pueblo, is substituted
as a Respondent in place of Robert B. CoriZyigofficial capacity assovernor of the Kewa
Pueblo; (iii) Robert B. Coriz remains a Respondetttis official capacity as Tribal Court Judge;

and (iv) Respondent Kewa Pueblo is dismissed. ,f”\n 2

L\ 3\ ,

uNyﬁz‘p STATES DISTRIGT JUDGE
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