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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JOHN MARTIN, RHONDA BREWER,
DAVID MCCQOY, MARY O'GRADY,
and MARISSA ELYSE SANCHEZ,

Plaintiffs,
V. No. CIV 18-0031 RB/JFR
CITY OF ALBUQUERQUE,

Defendant.

AMENDED MEMORANDUM OPINION AND ORDER *?

This case involves Rirst Amendmentssuethat continues to confront coursross the
country—whether a municipal ordinance restricting pedestrian activities violatésethepeech
rights of those pedestrians, particularly panhandlers. The City of Albuquleagugistified the
restrictionsin its “pedestrian safety” ordinan¢the Ordinance) witlioadvay design principals
that suggest pedestriamsre nevemeant to occupgertainareas. Thugh termdike “solicitation”
and“panhandling” never appear its text, many Albuquerque citizergncluding some of the
City Councilors who approveit—view the Ordinanceas a measure to reduce panhandlirige
relevant legal issues are nuanced and numetaughe underlying quesin for the Court is

relatively straightforwardAre commonsenseand anecdotasafety concerns about thisk of

1 This Amended Memorandum Opinion and Order is issuethtdy thatPlaintiffs brought theirFirst and
Fourteenth Amendmeiadaims pursuant ta42 U.S.C.§ 1983, as'§ 1983 is the exclusive federal remedy
against persons acting under color of state”l@®xagg v. ChavezNo. CIV 0720343 JB/WDS, 2007 WL
6367133, at *7 (D.N.M. Nov. 13, 200{@®itations omitted)seealsoFrancomano v. Univ. di.M., No. CV
031211 JP/RHS, 2005 WL 8164343, at *4 (D.N.M. Jan. 21, 2005) (“Plaintiff does not have a cause of
action directly under the United States Constitution but rather mustieparsy alleged constitutional
violations under 42 U.S.C. § 1983.") (citidgulPacifico, Inc. v. City of lA, 973 F.2d 704, 705 (9th Cir.
1992),cert. denied506 U.S. 1081 (1993)). It certainly would hax@en better practicéor Plaintiffs to
articulateall the elements dheir § 1983 claim in thir motion for summary judgmenrgyven ifmostof the
elements were undisputed. Basthe Complaintioes notncludeary additional, unbriefed § 1983 claims
separate fronthe overarching First Amendmeutaim, the Courtwill grantPlaintiffs’ motion to amend
(Doc. 142) pursuant to Federal Rule of Civil Procedure 59(e).
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standing neamovingtraffic sufficient to justifyrestricting access treas where pedestrians often
engage in panhandlingharitable givingand political speech?

The Court heard argument this matterduring amotionshearing on June 18, 201&de
Doc. 128.) Being fully advised of the record and relevant law, the Condudeghat, with the
exception of the prohibition on standing in travel lanes, the Ordinance is an unconstitutional
restriction on free speech because it is not narrowly tailored to meetytei@#érest in reducing
pedestriarvehicle conflicts.
l. Background?

In November2017, the City adopted Council Bill-O7-51, now codified at Albuquerque
Code of Ordinances 88-7-2. (Doc. 1 (Compl.) § 1he Ordinance, sponsored by City Councilor
Trudy Jones, amends thection of théAlbuquerquelraffic Coderegardingoedestrians tprohibit
“occupying roadways, certain medians and roadside aregand] certain pedestrian interactions
with vehicles.”Albuquerque, N.M., Code 8 3-7-2. Seealso Doc. 9029 at 3, 6.)On July 10,
2019, the CityenactedCouncil Bill 0-19-66,which amendethe Ordinancé.(SeeDoc. 133 at 1.)
The preamble tohe original bill includesiumerous “whereas clauses” painting a picturéhef
grave statef pedestrian safetip Albuquerque. (Doc. 9Q9 at 3-5). It referencestatistics from
the National Highway Traffic Safety Administration (NHTSA) that\whHiNew Mexico had the

highest rate of pedestrian fatalities per 100,000 population in 2014 and the seventh highest in 2015,

2 In accordance with summary judgment standards, the Court recites adks#uenfacts in a light most
favorable to the party opposing summary judgment. Fed. R. Civ. Be&@lso Simon v. Tay|l®52 F.
Supp. 3d1196, 1229 (D.N.M. 2017) (“[theourt handles croawotions as if they were . . . distinct,
independent motions . . . [and] in evaluating each motion, the court must considetstentl inferences
in the light most favorable to the nomoving party”) (Qquotation omitted). The Court recites only that
portion of the factual and procedural history relevant to these motions.

3 The Court’s references “the Ordinanceherein thus refer tthe Ordinance as modified Bouncil Bill
0-19-66.



and Albuquerque had the second highest pedestrian fatality rate per 100,000 populatioh amongs
cities with a population of over 500,000 in 2014 ” (ld. at 3.)
A complete understanding of the Ordinance requires a close examination of its five
operative subsectionSubsectiorn(A) makes it “unlawful r any person to starl any travel lane
of a street, highway, or controlled access roadwaw @ny travel lane of the exit or entrance
ramps thereto. . ” 8 82-7-2(A). “Travel lane” is defined aghe portion of the roadway dedicated
to the movement of motor vehicles traveling from one destination to another whe@ aehatle
may not remain stationary indefinitely without eventually obstructing the ltveedf traffic, and
not including shoulders, bicycle lanes, or on-street parking.” § 8-1-1-2.
SubsectionB) makes it“‘unlawful for any person to access, use, occupy, congregate or
assemble withisix feet of a travel lane @nentrance oexit rampto Interstate 25, Interstate 40,
or to Paseo del Norte at Coors Boulevard NW, Second Street NW, Jefferson Street NW, or
Interstate 25except on a grade separated sidewalk or designated pedestrian wag 82-7-
2(B).
SubsectiorfC) prohibits the samactivities“within anymedian not suitable for pedestrian
use....” 8 8-2-2(C). A median that is “not suitable for pedestrian use” is defined as:
(1) Any portion of a median that is less than six feet in width, and located within a
roadway with a posted speed limit of 30 mifg= hour or fasteor located
within 25 feet of an intersection with such a roadway; or
(2) Is the landscaped area of the median as defined by this Traffic Code; or
(3) Is otherwise identifiedy signageas not suitable for pedestrian use by the City
Traffic Engneer based on identifiable safety standarimhcluding but not
limited to an unsuitable gradient or other objectively unsuitable features.
§ 8-2-72(C)(1)H3).
Under SubsectiorfD), it is “unlawful for any pedestrian to engage in any physical

interaction or exchange with the driver or occupants of any vehicle within a travel lane . . . .” § 8-



2-7-2(D). Subsectior{E) prohibits the same “physical interaction or exchange” with a pedestrian
by “any occupant of a motor vehicle within any travel lane or $etgion. . ..” § 8-2-72(E).*

Plaintiffs are Albuquerqueresidents who engage in activities including panhandling,
donating, and politicahdvocacyin areas wheréhey allegesuch activity would be prohibited by
the Ordinance.SeeCompl. 11 33—-38 RhondaBrewerhas been homeless since 2(dradone to
three times per weekto make ends meg}” shesolicits donationgrom motoristsat stoplights
while she isstanding orstreet medians or near freeway entrar(@escs. 9010 {9 57; 90-9at
7:21-9:8, 14:5-10.Ms. Brewertypically solicits moneyfood, clothing, and other items by
holding a sign that say$Work is slow, anything will helpor something similarfDoc. 9610 1
7)

Mary O’Grady donatedood, water, and hygiene products to individualdiciting
donations bn a daily basis, often more than once per"ddyoc. 9614 1 5, 8) Ms. O’'Grady
typically makes these donatiofrem her carwhile stopped at a red light individuals“who are
standing on medians or at stop lights along the side of the road next to highvaaigeotr exit
ramps.” (d. 1 6, 9.)David McCoy is an Army veteran who donates money, water bottles, food,
andother items to panhandlers approximately three to four times per (@eek 966 ¥ 2, 5),
usually“by handingthgse] items from the window of [his] vehicle while stopped at a red light
(id. 1 6).

Finally, Marissa Elyse Sanchez participates in political demonstratiodsengages in

issue advocacy throughout the City numerous times per gseDoOcs. 9017 |1 3—-490-16 at

4 Subsection (F) qualifies that “[n]othing herein shall be construed as prayenti physical interactions

or exchanges between pedestrians and occupants of vehicles where tleds/kvidully stopped or pulled
over outside of a travel lane, or padkat a location where estreet parking is permitted.” 8B87-2(F).
Subsection (F) does not impose any new restrictions; it simply points out thatgbleysihanges between
pedestrians anchotoristsare not unlawful when the vehicle is not in a travel lane. Thus, the Court refers
only to Subsections (D) and (E) as the “physical exchange ban” throughoDpthisn.

4



4.) Sheand her fellow demonstrators often “hold [their] signs to raise awareness rdadywe
provide information about [their] causend “distribute flyeis and articles to pedestrians and
occupants of vehicles stopped at red light®dd. 90-171 5.)She“typically engagés] in political
speech on sidewalks, street cornargl medians nedusyintersectiondecause [she] can reach
the greatest number of people in those locatidid. | 4.)

OnJanuary 11, 2018, Plaintiffrought suit against the City alleging that the Ordinance
“unconstitutionally infringes Plaintiffs’ rights to exercise freedomspéech and expression in
traditional public fofa] by restricting a substantial volume of constitutionally protected speech
without adequate justificatior?.(Compl.J 41.)Following the close of discoverRlaintiffs moved
for summary judgmenrt-arguing thathe City failed to meet its burden to prove the Ordinance is
a valid speech restriction under a First Amendment analydisrging the Courto rule in their
favor as a matter of lawm(SeeDoc. 89 at 2225.F The City simultaneouslyfiled three separate
motions forpartialsummary judgment on discrete elements of the First Amendment analysis that

are also addressed in Plaifsti all-encompassing motioh(SeeDocs. 9192; 93.)

5 Plaintiffs’ Complaint asserts that they bring this action under 42 U.S1@8%, the First and Fourteenth
Amendments to the United Stai@&enstitution, and Article Il, § 17 of the Constitution of the State of New
Mexico. (See Compl. 11 586.) Plaintiffs’ state law constitutional claims are, however, never briefed in
their motion for summary judgment, beyond a footnote stating that “[t]he protecti@nk/cére the same
as (or greater than) those afforded by the First Amendm&aeDoc. 89 at 10 n.3.)

& Where internal document pagination differs from the CM/B@gination, the Court’s citations refer to
CM/ECF

" The Courtnotes that[a] party should ordinarily submit only one motion for summary judgnadmith
contains all arguments and evidenceupmort . . ..” United States v. Copar Pumice Co., |rido. CV 09
1201 JP/KBM, 2013 WL 12159365, at *3 (D.N.M. Sept. 12, 20gBpiationomitted). By filing three
separatanotions, the City ensuratiat theCourt was “inundated with multiple motions, pesse briefs,
replies, declarations, and exhibits” on the issues of forum analysis, content neutnaditgigmificant
government interesBee id.at *5. And, in addition to creating unnecessary “permutations of the-page
limitation rule” seeid. at *3 (quotation omitted), this additional briefing was largely redundesach
motion directly addresseédesame issueset forthin Plaintiffs’ motion. While some redundancy in briefing
is of course unavoidable in cres®tions for summary judgment, Plaffs were able to address all the
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Legal Standard

Summary judgment is appropriate when the Court, viewing the record in the light mos
favorable to the nonmoving party, determines “that there is no genuine dispute as taesi@y ma
fact and the movant is entitled to judgment as a matter of law.” FedivRP. 56(a);see also
Garrison v. Gambro, In¢.428 F.3d 933, 935 (10th Cir. 2005). A fact is “material” if it could
influence the determination of the s#inderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

A dispute over a material fact is “genuine” if a reasonable trier of fact could eetwerdict for
either partySeed.

A comparison of the proffered material facts ass$erteddisputes in all four motions
reveals that the parties vigorously dispute the meaning and application of \eepeaess of First
Amendment caselaw and dispute each other’s characterizations of theJaotpateDoc. 89 at
10-21,with Doc. 107 at 423; Doc. 91 at-38, with Doc. 101 at #19; Doc. 92 at-34, with Doc.

102 at 611; Doc 93 at 29, with Doc. 103 at 617.)Still, they have asserted no genuine disputes
of fact, let alone disputes ofiaterial fact, that would require a trial. Thus, the Court concludes
that this matter is properly resolved on summary judgment.

Il. Discussion

The First Amendment, which provides th&ongress shall make no law. abridging the
freedom of spee¢hU.S. Const. amend. dpplies tcstates and local governmettisoughthe Due
Process Clause of the Fourteenth Amendmftatter Utah v. Njord 774 F.3d 1258, 1263 (10th
Cir. 2014) (citingva. State Bd. of Pharmacy v. Va. Citizens Consumer Councjl4B&l.S. 748,
749 n.1(1976); 44 Liquormart, Inc. v. Rhode Islan817 U.S. 484, 489 n.1 (1996 he First

Amendment feflects a'profound nationecommitment to the principle thatdebate on public

elements of their First Amendment analysis in a single motion, and the @woeritk that the City did not
do the same.



issues should be uninhibited, robust, and vaden. .. ” Boos v. Barry485 U.S. 312, 318 (1988)
(quotingN.Y.Times Co. v. SullivarB76 U.S. 254, 270 (1994 Yet “nothing in the Constitution
requres the Government freely to grant access to all who wish to exereisgght to free speech
on every type of Government property without regard to the nature of the propeoythar t
disruption that might be caused by the spéakactivities.”Cornelius v. NAACP Legal Def. &
Educ. Fund, In¢.473 U.S. 788, 799-800 (1985gealso iMatter Utah 774 F.3d at 1263.

Plaintiffs’ facial challenge to the Ordinance on the ground that it unconstitugional
encumbers free speech invohsesdistinct inquiries which the Court will take up in turn:

1. Does the Ordinance restrict protected speech?

2. If so, does the Ordinance implicate traditional public fora?

3. If so, is the Ordinance content neutral?

If so, intermediate scrutiny applies, whichvolves three additional inquiries:

4. Does the Ordinanceaddress a significant government interest?

5. If so, is the Ordinance narrowly tailored to achieve thainterest?

6. If so, does it leave opeample alternative channels of communication?

As explainedbelow; the Court concludes thélt) the Ordinance restricts protected speech;
(2) themajority of theOrdinanceimplicatesspeech in traditional public fora (with the exception
of Subsection (A), which the Court determines is a valid restriction on speech in noripralyi
(3) the Ordinance is content neutral; (4) the Ordinance addresses aanjigficernment interest;
but (5) the Ordinance is not narrowly tailored to achieve that government interestsBehe
Court concludes that the majority of the Ordinangainconstitutional based on the narrow
tailoring inquiry; it does not consider alternative channels of comeation.

A. Protected Speech

The first step in a facial challenge to a law on the ground thatabnstitutionally

encumberdree speech isbvious, “Raintiffs must first establish that their activities are protected

by the First Amendment.¥erlo v. Marthez 820 F.3d 1113, 1128 (10th Cir. 2016) (citing
7



Cornelius 473 U.S. at 797PRlaintiffs asserthat thevarioustypes of speech that they commonly
engage in, including passively soliciting donations by holding signs on medians &rahexi
entrance rampsproviding donationgrom a vehiclewhile stopped in traffic, and handing out
informational leaflets to motorists, “fall within the heartland of constitutionatiyguted speech
(SeeDoc. 89 at 22—-23heCity does not dispute this asserticzedégenerallyDoc. 107), andhe
Courtagreeghat Plaintiffs’ activities constitute protected speech.

A. Forum Analysis

Having established th#tte Ordinance impacts Plaintiffs’ protected spe#ut Courtmust
next “identify whether the challengeelstrictions impact a public or nonpublic forum, because that
determination dictates the extent to which the government can restrict First Anmératingties
within the forum” Verlo, 820 F.3dat 1128.The Supreme Court has identified three categories of
government property that affect when and how speech may be regulated:

(1) traditional public fora (“streets and parks which have immemorially been held

in trust for the use of the public and, time out of mind, have been used for purposes

of assembly,communicating thoughts between citizens, and discussing public

guestions”); (2) designated public fora (“public property which the State has opened

for use by the public as a place for expressive activigyid (3) nonpublic fora

(“[p]ublic property which is not by tradition or designation a forum for public

communication”).

Doe v. City of Albuquerqu&67 F.3d 1111, 1128 (10th Cir. 20X8uotingPerry Educ. Ass’'n v.
Perry Local Educators’ Ass;n460 U.S 37, 45-46 (1983) In a traditional public forum or
designated public forum, the government may oedyrictspeech after satisfying the requirements
of either strict or intermediate scrutity show thathe restriction is narrowlgraftedto achieve a
government interesSeePerry, 460 U.S. at 4546. On the other hand, “[a]ccess to a nonpublic

forum ‘can be restricted as long as the restrictions are reasonableegmib{am effort to suppress

expression merely because public officials oppose the speaker’s a5 v. Sandy CitiNo.



174179, 2019 WL 2896507, at *2 (10th Cir. July 5, 20{@)otingCornelius 473 U.S. at 800
(internal quotation omitted)).

Plaintiffs arguethat the areas covered by fBedinance—travel lanesmediansand areas
near the exit and entrance ramps of some roadwalkinto the “traditional publidora’ category
because they afbhll underthe broad definition of “streets(SeeDocs. 89 at 2324, 130 at 4
“Albuquerque residents have long ugkdse locaons consistent with [the] understanding” that
theyare “integral parts of the public thoroughfares . . . .” (Doc. 89-a2£28juotation markand
citations omitted).)The City counters that the various componaeitstreetsimplicated by the
Ordinance are not traditional public fora simply because they fall underctiredal definition of
“streets.” (SeeDoc. 91 at9-1Q) Instead, the City asserts that the Cdunust conduct a more
particularized inquiry . . . [tjo determine whether publicly owned property is a poblimf” (d.
at 10.)

Medians andthe Areas NearExit/Entrance Ramps are Traditional Public Fora

Streetsand sidewalk$iave long been consideredre examples dfaditional publicfora,
and there is a conspicuoailssenc®f controlling case law in which courts haeeind it necessary
to conduct a particularized inquiry tife objective characteristics sifeets, sidewalksy medians
to determine their forum statuSeeFrisby v. Schultz487 U.S. 474, 480 (198§)[w]e have
repeatedly referred to public streets as the archetype of a traditiotial fpuiim” (citing Boos
485 U.S. at 318Cornelius 473 U.S.at 802;Perry, 460 U.S. at 45). “Time out of mind public
streets and sidewalks have been used for public assembly and debate, theshafleneiditional
public forum.”Id. (quotation marks, bracketand citatioromitted).

In Verlo v. Martinez however,the Tenth Circuitdid recognizethat despite this broad

language“not all streets and sidewalks are traditional putdre.” 820 F.3dat 1138-39 ¢itation



omitted. To support this conclusioNerlo relied on severalSupreme Court cas@s which the
parties disputed the categorization of public sidewalks surroundiegdaing to public buildings
as traditional public foragothe Court analyzed the particular characteristics of those sidetwalks
determine their forum statuSee id(citing United States v. Kokingd@97 U.S. 720, 727 (1990);
United States v. Gracd61 U.S. 171, 179 (1983)) (subsequent citations omitgid)ilarly, in
Satawa v. Macombdtinty Road Comission, the Sixth Circuit undertook a particularized analysis
of a60foot widelandscaped median in the middle of a bumdwayand ultimately heldhat “the
Mound Road median is best categorized as a traditional public forum. To betsar@eoi
prototypical. Nevertheless, it is a place where people have long been able to ggtlaed
communicate, even though it separates traffic on a busy.5888 F.3d 506, 522 (6th Cir. 2012).
Yet despite these limited examplessaienarios in whickheforum statuof anotherwise
traditionally public forum is ambiguousfor casespecific reasonsin most First Amendment
challenges to regulations coverirtgeets, sidewalks, and even medians, ccuatse found them
to be, without questiomnd without particularized analysis, traditional publicafdsee, e.qg.
Cutting v. City of Portland802 F.3d 79, 83 (1st Cir. 2015) (“the people of Portland have used
median strips for expressive purposes in much the same way that they have usediparks a
sidewalks”);Reynolds v. Middletqry79 F.3d 222, 225 (4th Cir. 201@here is*no question that
public streets and medians qualify as traditional publi¢afdr (quotation omitted)Petrello v.
City of ManchesteNo. 16€CV-0081M, 2017 WL 3972477, at *18 (D.N.H. Sept. 7, 2017) (“the
Ordinance regulates speech in traditional publi¢ajorThe pedestrian involved in a roadside
exchange is necessarily located on or adjacent to the street, such as a sidewakknot) med
Here medians and thereasiear exit and entrance ranmgre often utilized byAlbuquerque

citizensto engage in speech, even if thegre not specifically designed to encourage and
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accommodate pedestrian u$daintiffs have introduced deposition testimony to support their
claim that “Albuquerque’s citizens have long used the City’s roadwayduding medians and
the roadside locationsear highway exit and entrance ramger expressive activity” including
panhandling, fundraising for organizations, advertising, and protesting. (Doc. 8914t 1A
(citing Docs. 961 at 20:2%21:9, 26:10-19, 27:@0, 31:511; 902 at16:14-17:219:15-24, 90

3 at 23:1316, 24:125:11, 27:#28:7, 90-4 at 29:1420, 30:16-18 31:17/32:1;, 90-5 at 22:1222,
23:14-245; 90-6 1 4; 907 at22:13-24, 71:18-24).)

The City disparages Plaintiffs’ proffered testimony as “simply descgbfmtnesses’
observation®f pedestrian activity at various locations, including medians and highwagreki
entrance ramps.’Doc. 107 at 4.) But if witness observations of pedestffis@ugiently engaging
in expressiveactivity in the relevantocationsare not sufficient to shothattheyhave traditionally
been utilized by the public for such purpgsiss unclear whaevidencewould besufficient
Indeed, the fact that such ardes/e been frequentiytilized by pedestrians gresumablywhat
drove theCity to adopt the Ordiance in the first placdhus, like the majority of courts that have
considered similar issues, the Court concludes that meaimahtise areasadjacent to entrance and
exit ramp travel lanesonstitute traditional public for&ubsections (B), (C), (Dand (EF thus
implicate traditional public fora and must be analyzed under either intermedsttéct scrutiny

following a contenheutrality analysis.

8 The Court recognizes that, technically, Subsection (E) applies oatyitity taking place in aavel lane
because it prohibithe occupantsf a vehicle in a travel lane from engaging in a physical exchange with a
pedestrian. However, Subsection @ppears to baextricably intertwined with Subsection (s they
combine to prohibit both partidsom engaging in a physical exchange whenwvhigicleoccupant is in a
travel lane and the pedestrian is somewhere other than the travePiigeial exchanges where the
pedestrian too was standing in the travel lane would technically not implicat@aditipnal publidora (as
discussetbelow). However, because Subsection (D) applies broadly to any pedestrian standingpacany s
adjacent to a travel lane (including a sidewalk, median, or shoulder) tinecGocludeghat, as a practical
matter, Subections D) and E) together implicate traditional public fora.

11



Travel Lanes are Not Traditional Public Fora

The Court is not convinced, however, that “travel lareentainedwithin streets, which
by their very definition are only those parts of a roagivkedicated to the movement of motor
vehicles traveling from one destination to another™&B2, have “[tjme out of mind been
utilized for expressive speedfrisby, 487 U.S. at 480 (quotation mawksd citatioromitted).The
Tenth Circuitrecentlyindicatedthat, while itcould simply assume without deciding that the
medians at issue iBvansv. Sandy Citywere public fora, the court hadérious reservations
extending such conclusions.to. 17-inch traffic dividers that have hardly been ‘by long tradition
. . . devoted to assembly and debatBvans 2019 WL 2896507, at *2 B.(quotingPerry, 460
U.S. at 45) (subsequent citation onddtelhough the Couljpinsthe majority of courts that have
actually ruled on the issie concludeghatmedians as a broad categargtraditional public fora,
the Court shares the Tenth Circsitserious reservations” when it comes to extending traditional
public forum status to travel laresa component of modern roadways teiatilarly “have hardly
been ‘by long tradition . . . devoted to assembly and deb&ee"idat *2 n2 (citations omitted).
Thus, the Court will undertake a particularized asialyo determine if travel lanes are traditional
public fora.

“Traditional public fora are defined by the objective characteristics of theepyo’ Ark.
Educ. Television Comm’n v. ForhéR3 U.S. 666, 677 (1998). “This is not to say the government
has automatically created a public forum by opening property to the public, but ikt bagned
the property, objective characteristics determine whether it is a public foFirst Unitarian
Church of Salt Lake City v. Salt Lake City Coi@08 F.3d 1114, 1125 (10th Cir. 20Q2ijting
Grace 461 U.Sat177). “The most important considerations in this andlyadude “whether

the property shares physical similarities with more traditigmablic fofa], whether the
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government has permitted or acquiesced in broad public access to the property, and whethe
expressive activity would tend to interfere in a significant way with the wseghich the
government has as a factual matter dedictitecproperty.”ld. (quotingInt’l Soc’y for Krishna
Consciousness v. Leg05 U.S. 672, 698—-89 (1992) (Kennedy, J., concurring)).

Therecord does not demonstrate thiaeé government has permitted or acquiesced in broad
public access’to travel lanesfor purposes of expressive spee8eeid. (quotation omittejl
Indeed, none of the testimony Plaintiffs cite to make the case for the hist@ecaf medians,
roadsides, and sidewalks for expressive activity messoch activity taking place in a tral
lane.(SeegenerallyDocs. 901; 90-2; 90-3; 90-4; 90-5; 96-90-7.) Nor do Plaintiffs describany
of thar expressive speechat isrestrictedoy the Ordinance aavolving standing irtravel lanes
(Seee.g, Docs. 909 at 15:1613 (Ms. Brewerexplaining that she seeks donations by standing
“[o]ln a median. Sometimes at a freeway exit or entrance.“}, P9 4 (Ms. Sanchez demonstrates
on “sidewalks, street corners, and medians”).). .

To the contrary, Ms. Brewdrasevenemphasizé that herspeech doesot take place in
travel lanes (SeeDoc. 90-9 at29:13-25 (indicating that she would never cross travel lanes to
accept a proffered donation from a motorist because “that light could twm gnemy way back
. . .[andit] would be verydangerous”) Mr. McCoy’'s and Ms.O’Grady’s expressive activity
arguably does take place mostly in travel labesausehey offer donations from their car
windows. Seenote 8,supra see alsdocs. 906 | 6; 9014 11 6, 9 But, as th& purpose is to
make contact with indiduals who arenot in travel lanesdeeid.), the Courtconcludeghat the
fact thatindividuals hand out donations from thearwindows while in travel laredoes not mean

that all travel lanes have historically begpen to the public fassemblyand debate.
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The Court next considsrwhethertravel lanes‘shard] physical similarities with more
traditional public fofa] . . . .” SeeSalt Lake City Corp.308 F.3d at 1125 (quotation omitted).
Travellanesmay sharesomevery basic physical similaritiesith sidewalks roadside shoulders
and medians, given that they are @mponentf “strees.” However, this factor carries less
weight in the analysis than the final factor, significant interferenceyusecspedrexpressed by
standing intravel lanes clearlgould “interfere in a significant way with the uses to which the
government has as a factual matter dedicated the prop8esgid. Travel lanes are physically
lawfully, and often constantlgccupied bymoving vehicles.Vehicles maysometimespull over
onto a shoulder, but shouldemnedians and sidewalks are certainhpt dedicated to constant
moving vehicle trafficTravel lanes, on the other hand, “are intended to accommodate vehicular
traffic (or, in sane instances, bicycle traffic) that is either in motion or is temporarily stopped
because of a traffic signal or because of congestion.” (Det.at®.)

Thus, theCourt concludes that travel lanes in the City of Albuquerque, as defined in the
Traffic Code, are not traditional public fofgee§ 8-1-1-2. Subsection (A) of the Ordinance, which
makes it “unlawful for any person to stand in any travel lane of a dightyay, or controlled
access roadway or in any travel lane of the exit or entrance ramps tlieg&t®{2-7-2(A),
accordinglyapplies only to nonpublic fora and is constitutiosallong as “the restrictions are
reasonable and are not an effort to sepprexpression merely because public officials oppose the
speaker’s view.Cornelius 473 U.S. at 800 (quotation marks, brackets, and citation omilted).
is entirely reasonable to prohibit pedestrians from standing in travel lanteayelslanesre tle
portion of the street where moving vehicdes most likely tendanger pedestrianadpedestrians
standing in travel lanes will likely obstruct or hinder treeflow of traffic. The prohibited act of

“standing” does not express or convey any sovteM/point,soSubsection (A) is a valid restriction
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on speech in a nonpublic foruhThus, the Court will grant in part the City’'s motion for partial
summary judgmentntheissue of forum analysis (Doc. 91) in regard to Subsection (A) and deny
it as to dl other subsectiongnddenyin partPlaintiffs’ motion for summary judgmeKiboc. 89)
as it relates tthe constitutionality ofSubsection (A}°

B. Content Neutrality Analysis

Next, having determinedhat Subsections (BYE) implicate traditional publidora, “the
court must assess whether the justifications for exclusion from the relevant $atisfy the
requisite standardDoe, 667 F.3cat 1130 (quoting/Nells v. City & Cty. of DenveR57 F.3d 1132,
1139 (10th Cir. 200)})(quotation marks omitted). In a traditional public forutime level of
scrutiny depends on whether the restrictions are comiumiral (where intermediate scrutiny
applies) or contenbased (where strict scrutiny applie$)T]he government may only impose
contentneutral time, plag, and manner restrictions that: (a) serve a significant government
interest; (b) are narrowly tailored to advance that interest; and (c) leave opknadi@rnative
channels of communicationld. at 1130-31 (citingWard v. Rock Against Racisd®1 U.S.781,

791 (1989) (subsequent citation omittedyf. the restrictions ardased on the communicative

9The Court notes that, evérit had reached the narrow tailoring analysis on this issue, it would likedy hav
found that the City’s decision to limit the standing ban just to thoss Hrastruly present objective safety
and obstruction riskstravel lanes—would still satisfy the n@ow tailoring requirement.

10 Both bills enacting th©rdinance include a severability clausgting that fi] f any section, paragraph,
sentence, clause, word or phrase of this ordinance is for any reason held toid@inuanforceable by
any courtof competent jurisdiction, such decision shall not affect the validity of thaineng provisions
of this ordinance.'SeeCouncil Bills 01966 at 6(seealsoDoc. 1331); O-1751 at5 (seealsoDoc. 90
29). Severability is determined by state law, and while “[tlhe exc&esf a severability clause is ‘not an
inexorable command’ that an ordinance is” severable, “it ‘does raise this presuih@eeSwepi, LP v.
Mora Cty, 81 F. Supp. 3d 1075, 1203 (D.N.M. 2015) (quoBiagber's Super Mkts., Inc. v. City of Grants
458 P.2d 785, 788 (N.M. 1969)). “If the valid portions are inextricably intertwiridgcthe invalid portions
so that they cannot be separated without substantially affecting timamedj thenhte entire ordinance
must be invalidated Id. (quotation omitteyl Here, the Court concludes that Subdivision (A) clearly serves
the Ordinance’s stated goal of reducing pedestrédricle conflicts and is not intertwined with the other
provisions of § &-7-2 such that it cannot stand on its own. Thus, the Ordinance’s severabilég ida
valid and § 8-2-7-2(A) may be severed from the remaining provisions.
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content of the restricted speecdm the other handheyare“presumptively unconstitutional and
may be justified only if the government proves that theynarrowly tailored to serve compelling
state interestsReed v. Town of Gilbert35 S. Ct. 2218, 2226 (2015).

The City argues thdahe Ordinance is conteneutral on its face becauybly its express
terms, the Ordinance regulates the locationshath pedestrians can stand in relation to traffic,
.. .does not regulate speech or the content or viewpoint of speech conveyed’thedkiis also
‘silent . . . concerning any speaker’s point of viéyDoc. 93 at 12, 14 (quotinGity Council of
L.A.v. Taxpayers for Vincend66 U.S. 789, 904 (1984) Further, the City asserts that its purpose
and justification for enacting the law are equally content neutral, as “tleepramised on
pedestrian safety and limiting pedestrighicle conflicts rdter than on limiting free expression.”
(Id. at 18.)Plaintiffs respond thahe physical exchange ban is conteasedon its face and that
the remaining provisions may be facially conteetitral but there is a genuine dispute of fact “as
to whether the City passed the Ordinance to target certain speech based oants ¢baic. 103
at 5 17) According toPlaintiffs, “there is ample evidence in the record that the City’s ‘purpose’
in adopting he Ordinance was to curtail a particular type of speech by a particular class of
speakerrequests for donations from panhandlerkl” &t 5 20-21)

A regulation is conterftased on its face if itapplies to particular speech because of the
topic discused or the idea or message expresddeded 135 S. Ct. at 2227. “This commonsense
meaning of the phrase ‘content based’ requires a court to consider whether aoregiispieech
‘on its facé draws distinctions based on the message a speaker condeysifations omitted).
The Supreme Court has “also recognized a separate and additional category lohtiatheugh
facially content neutral, will be considered contbased regulations of speech: laws that cannot

be ‘justified without reference toeghcontent of the regulated speech,’ or that were adopted by the
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government ‘because of disagreement with the message [the speech] canvE&ysd. (citing
Ward 491 U.Sat791).Both types of conterbased restrictionsiggerstrict scrutiny in angkzing
the law, so the Counbust satisfy both prongs of the content neutrality andlysifore it concludes
that the law is content neutral and thus subject to a lower level of scrutingt 2228.

The first prong of the analysis is easily disposetleve—the entireOrdinance is content
neutral on its faceEach provision restrictwhereor how individuals may conduct expressive
activity in Albuquerque, but no provision dradistinctions based on the content of that speech.
Plaintiffs concede that Subsections{K}) are facially content neutrddut argue thaubsections
(D) and (E) are facially content baskd relying heavily onRodgers v. Stachgio. 6:17CV-
06054, 2019 WL 1447497, at *1 (W.D. Ark. Apr. 1, 2019).Radgers the court heldhat an
ordinancecontaining ghysical exchange barearly identicato Albuguerque’svas contenbased
because the act of physical exchange is itself “contehtReasoning thathysical interactions
are “visceral and instinctive,” the Coureld that “[i]t matters not that the Ordinance does not
prohibit with specificity the exact messages delivered through physiaadtin. . . . The content
of the outlawed messages is phgsiateraction.”ld. at *7-8.

Plaintiffs are correct that “there is no basis for distinguishing the praimiitntained in
Subsections (D) and (E) from the one at issurRadgers (Doc. 103 at 19)ut the Courtonsiders
the conclusion irRodgerstself flawed and will not adopt it her&hough the Court agrees with
the Rodgerscourt’s broad characterization of the importance of physical interactiomptys
cannot agree that the physical nature of an exchange ®mientof that speech as well as the
manner and method of spee€Haintiffs argue thathe provisionsbanning physical exchange
“criminalize a specific type of speech by vehicle occupaiaiis expression of immediate financial

support to the roadside panhanetavhile permitting a hasof other speech within a travel lane,
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such as haranguing the panhandler to get a job, or asking her for driving directtbph8utthe
Ordinance does not, on its face, criminabndy expressions of immediate financial support to the
roadside panhaiter. It criminalizesall physical exchanges. It criminalizes a protester handing a
driver a leafleanda candidate handing a driver campaign materihd it would criminalize a
driver handing a panhandlenateharanguing the panhandler to get a fbapedestriarhanding

a driver written driving directions. These examples show that Subsectionsd¥Epcannot
honestlybe construetb criminalize, on theiface, speech based b content.

Having determined that thentire Ordinance is facially contemteutral, the Court must
next determine whether shouldnevertheless bsubject to strict scrutiny because it “cannot be
‘justified without reference to the content of the regulated speech,” or‘adagpted by the
governmentbecause of disagreement with the message [the speech] conveyReed 135 S.

Ct. at 2227 (citingWard, 491 U.S. at 791)It is at least open to question whether, in a First
Amendment Free Speech case, the court should even attempt inquiryeitteat legislative
intent” (Doc. 921 (McCraw v. City of OklaCity, No. Ci+16-352HE, at *17 (W.D. Okla. Dec.
19, 2018) appeal docketedNo. 196008 (10th Cir. Jan. 17, 2019)Caselaw on the topic is
relatively sparse, asanyrestrictions held to beontentbasedare found to beo on their face
(renderinginquiry into the justification prong unnecessaigge, e.g Reed 135 S. Ctat 2227
(finding an ordinance that regulated signs based on what message they conveyeshigas “c
based on its face”hayerv. City of Worcesterl44 F. Supp. 3@18, 233(D. Mass. 2015)
(ordinance prohibiting “aggressive panhandling” was content based on its face).

In other cases, lasfound to be content neutral dmeirfacehavealsobeenfound without
much analysigo havecontenteutral justificatios. See, e.gMcCullen v. Coakley573 U.S. 464,

480, 502 (2014) (holding that the government’s proffered justifications including publicysafet
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werecontentneutral justifications for aabortion buffer zone restrictiprejecting Justice Scalia’s
concurringanalysis thatevery objective indication shows that the provision’s primary purpose is
to restrict speech that opposes abortip@ijy of Renton v. Playtime Theatrésc., 475 U.S. 41,
48 (1986) (ordinance prohibiting addlteaters in certain aredby its terms[was] designed to
prevent crime, protect the city’s retail trade, maintain property valuesnot to suppress the
expression of unpopular vietys Evans 2019WL 2896507, at *3 (a city councilor's question
about issuing citations to homeless people and a subsequent statement alluding toipgnhandl
“most certainly df not turn the Ordinance into a contdyased restrictidh).

The parties citevarious casesto argue whether underlying motives are relevant in
determining the constitutionality of a statusegDocs. 93at 21-23 (collecting cases); Bat 22-
25 (collecting cases)yet none of thie citationsdirectlybear on whether an unofficial justification
is relevant taletermining whether to apply strict or intermediate scrutirtheFirst Amendment
context.However, one case in which the Supreme Caidrtind a speech restriction to be content
based even after finding thatvas facially neutrais instructiveln United States v. EichmanA96
U.S. 310, 31516 (1990), the Court considered a ban on burning or defacing the Amiaigan
finding first that it wadacially contenneutral. However, subsequent analysis obihnernment’s
justification and reasongnderlyingthe adoption of the ban revealed that the statute was content
based, though applied neutrally on its face:

Although the Flag Protection Act contains no explicit conterged limitation on

the scope of prohibited conduct, it nevertheless clear that the Governrment

asserted interéss related to the suppression of free expression and concerned with

the content of such expression. The Governisemtterest in protecting the

“physical integrity” of a privatelyowned flag restsipon a perceived need to

preserve the fldg status as a symbol of our Nation and certain national ideals. But

the mere destruction or disfigurement of a particular physical manifestétioa o

symbol, without more, does not diminish or otherwise affleetsymbol itself in
any way,] . . . [so]the Governmens desire to preserve the flag as a symbol for
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certain national ideals is implicated only when a pésstreatment of the flag
communicates [a] message to others that is inconsistent withideade

Id. (quotation marksind citationomitted).

Persuasiveaselaw on this issue, sparse as it is, thus suggests that the second prong of the
contentneutrality analysis is meant to assess whether the government’s praifgrichtionfor
a facially contenheutral restrictions in fact contentneutral. This interpretation is supportey
the majority holding irMcCullen whichrejectedJustice Scalia’s extensiaegumenthat thereal
legislative intent behindnabortion clinic buffer zone rasttion was a desire to limit aréibortion
speech573 U.S. at 48(finding the law “justified without reference to the content of the regiilate
speech” because “[i]tstated purpose is to increase forthwith public safety at reproductivé healt
care facilitie) (quotation marks and citations omitted). The Cdhus applied intermediate
scrutiny. Seeid. Thus the Court concludeghat the purpose of the second pronghaf content
neutrality analysis is tdetermine whethethe government has presented a truly conteatral
justification for the restriction, not ferret out any and all underlying juatibos that may exist

It is certainly clearthat many Albuqueragie citizens including Councilor Jones, have
expressed personapposition to panhandling and/or concern about the frequency of panhandling
in theCity. (See, e.g.D0cs.90-1 at23:3-5, 28:16—-29:25; 99at 22:+11; 90-19; 104; 1046 at
40:13-41:25104-7.)Councilor Jonegven emailed a constitueriPlease support my Ordinance
to keep beggars and others out of our medians and from approaching moi@amts 1043 at
2.) After reviewing the recordit would be disingenuous tpretendthat the Ordinance is
completely unrelatedo panhandling The important question, however, is whethéne City
presented a truly conteneutral justification for th®rdinance, and the Couwrbncludeghat it
has done so by profferirtgepublic safety justificaon reflected in the Ordinance’s preamated

repeated throughout the briefing in this cdSeeDoc. 9029 at 3-5.) TheCourt is not inclined to
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completely disregard the City’s proffered justificasdor enacting the Ordinance and replace
them with ahodgepodge of councilor statements, emails, and general citywide discontent wit
panhandling—one of which areeflected inthe Ordinance itself. The Cowxill grantthe City’s
Motion for Partial Summary Judgment on the Issue of Content Neutrality (Doc. 93).

C. Time, Place, and Manner Restriction Analysis

As Subsections (B)hrough(E) of the Ordinanceare content neutrathe Citynextbears
the burden of provings time, place, or manner restrictiot(g) serve a significant government
interest; (b) are narrowly tailored to advance that interest; and (c) leave opkenadi@rnative
channels of communicationDoe, 667F.3dat 1130-31 (citingNVard, 491 U.Sat 791).

i. The City has a ggnificant governmentinterestin pedestrian safety

“[N]n reviewing the constitutionality of a restriction or policy, a court must carsthe
government interest sought to be advaf¢etecause “only by discerning the interest to be served
by a restriction can a court proceed to determine whethergtreetien is sufficiently tailored to
advance that interestld. at 1132 (10th Cir. 2012) (citin§anta Fe Indep. Sch. Dist. Doe 530
U.S. 290, 315 (2000)subsequent citations omitted). McCullen the Supreme Couheld that
the governmentcould rely on caselaw to assert significant government ingdrepublic safety
and maintaining unobstructed sidewalks outside abortion clirdaggesting that detailed
empirical evidence is not necessary to assert a significant government .ir8exé&st3 U.S.at
486-87 (“we have. . . previously recognized the legitimacy of the government’s interests in
ensuring public safety and order, promoting the free flow of traffic on streetsiceewiakks,
protecting property rights, and protectimgvoman’s freedom to seek pregnanehlated services
The buffer zones clearly serve these intergsiguotation marks and citations omitted).

Despite Plaintiffs’ vehement arguments to the contrsegDoc. 102 at 11-14), the Court

concludeghat the Supreme Cdig guidance inMcCullenis clear on this issuegovernmental
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interests that have been hétdbe significant time and again in controlling case law need not be
proved “significant” on a cadey-case evidentiary besin order to satisfy the significant
government interestequirementSee573 U.S. at 48637.Indeed, in most casetecided since
McCullen courts have acceptadignificant governmental interest in traffic safety without much
objective evidenceSee, e.g Cutting,802 F.3dat 86 (@an interestn public safety Is a legitimate

and significant one, as the Court most recently recognizétt@ulleri); Petrello 2017 WL
3972477, at *19 (“the government has a significant and legitimate interest in protectiieg publ
safety and promoting the free flafitraffic on streets. The Ordinance, which restricts interactions
between pedestrians and vehicles on the road, is intended to serve those.iht@istons
omitted; Reynolds 779 F.3dat 229 (“Even without evidence of injuries or accidents inwav
roadway solicitors, we believe the County’s evidence, particularly whetoihgdered along with

a healthy dose of common sense, is sufficient to establish that roadkzitatson is generally
dangerou$); Rodgers2019 WL 1447497, at *8 (findingcompellingstate interest in promoting
traffic safety without any specific evidence tied to the disputed ordinageens 2019 WL
2896507, at *4 (“the Ordinance promotes public safety in a direct and effective way hygkeepi
pedestrians off thin slices of pavement and unpaved traffic dividers where pedesitimhbe
injured by passing traffic.”).

Though the City relies mostly on anecdotal evidence and common sense to support its
claim that the Ordinance will reduce pedestrian accideesoc. 107 at 3238),the Court is
loath to say here that promoting public safaty “minimizing pedestriamehicle conflicts” in
Albuquerguearenot significant government interestSe@d. at 32.)The Cityhas asserted thit
has an interest improving safety on streets and roadwhyseducing conflict between vehicles

and pedestrians, and indeed, Albuquerque had one of the highest pedestrigmdtgalamong
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similarly sized cities within the last five year&dged. at 17.)Onthis issuethe @urt thusgrants
the City’s motion for partial summary judgme(oc. 92)and holdsthat reducing pedestrian
vehicle conflicts is a significant government interest.

ii. The Ordinance is not narrowly tailored.

Finally, the Courturns“to the hotly contested question: whether the Ordinance is narrowly
tailored to serve that interesEvans 2019 WL 2896507, at *4. For this intermediate level of
scrutiny, the Tenth Circuit “looks ‘to the amount of speech covered by the ordimahodether
there is an appropriate balance between the affected speech and the governmestalthaethe
ordinance purports to serveBvans 2019 WL 2896507, at *4 (quotinyatchtower Bible & Tract
Soc'y of N.Y., Inc. v. Village of Strattd86 U.S. 150, 165 (2002)'Although a time, place, or
manner restriction must be narrowly tailored to serve a significant govetalnmrgerest, ‘it need
not be the least restrictive or least intrusive means of doingl3oe”’667 F.3d at 1133 (quoting
Ward 491 U.S. at 798). “Rather, the requirement of narrow tailoring is satisfied so long as the
. . regulation promotes a substantial government interest that would be achievéiddtiselg
absent the regulation without burden[ing] substantially more speech than is netessether
the government’s legitimate interestil” (quotingWard, 491 at 799) (quotation marks omitted);
seealso Verlg 820 F.3d at 1134.

As with the significant government interest prong, thermislear rulalictatingwhat type
of evidencethe City must marshal to meet its burden and show, by a preponderance of evidence,

that the Ordinance is narrowly tailorédHowever, the most recent guidance from the Supreme

1 While the City bears the burden of proof to show that the Ordinanceriswiy tailored, the naow
tailoring inquiry is the only discrete part of the First Amendment analysihahhe City hasiotmoved

for partial summary judgment. Plaintiffs’ motion does, however, address naitanintga(seeDoc. 89), so

in analyzing the narrow tailoring is8 the Court considers Plaintiffs to be the movants and will thus
construe all relevant facts in the light most favorable to the City.

23



Court again comes frorvicCullen in which the Court struck down abortion buffer zone
restriction because it was not narrowly tailored to serve the govermnsaificant interestin
promoting public safety, free flow of sidewalk traffic, and access to hemlehSee573 U.S.at
490. In McCullen the petitioners are “sidewalk counselors” who attempted to dissuade women
entering clinicdrom seeking abortion servicdd. at 472. They challenged a state law that created
buffer zones outside all abortion clinics in the Commonwealth of Massacharsditarve[d] out

a significant portion of the adjacent public sidewalks, pushing petitioners wéllflman the
clinics’ entrances and driveways . . . [and] comproimisfheir] ability to initiate the close,
personal conversations that they Vied] as essatial to ‘sidewalk counseling.”ld. at 487.The
restriction also made ftsubstantially more difficult for petitioners to distribute literature to
arriving patientf] . . . [thus] depriv[inghem of their two primary methods of communicating
with patienis[,]” personal conversation and leaflettihd. at 466, 488.

In holding thatthe restriction burdened substantially more speech than was nedessary
achieve its safety gaalhe Courtreasonedhat while thesidewalk counseloreadbeen able to
engagen speech in other manners aatdtherdocations, the alternatives were far less successful
in achieving their objectiveSee idat 489. The Court went on to list several alternative measures
to illustrate that the state “ha[d] available to it a varietyapproaches that appear capable of
serving its interests, without excluding individuals from areas historiogn for speech and
debatel[,]” like enforcing existing ordinances that prokibilocking driveways or enacting an
antiharassment ordinande. at 490-94.

Further, the Court concluded that the Commonwealth’s actual evidence of gadety a
obstruction issues outside clinics appeared limited to one clinic in Bostonwd&at and that

“[flor a problem shown to arise only once a week in one city at one ,atirgating 35oot buffer
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zones at every clinic across the Commonwealth is hardly a narrowlgthgotution.”ld. at 493.
The Commonwealth failed to meet its burden of proof on the narrow tailoring prongsbdta
had “not shown that it seriously undertook to address the problem with less intrusiveaditys re
available to it. Nor [had] it shown that it considered different methods that otlsgli¢tions have
found effective.”ld. at 494.

McCullenthuscreatesa roadmap foconducting a narrow taiting inquiry, making it clear
that while the existence of a significant government interest may be adecugedyted by prior
caselaw and common sengbe government must preseoasespecific evidence that the
restriction actually serves the statemhbwithout burdening too much speeichorder to satisfy
the narrow tailoring inquirySee Reynolds79 F.3d at 22829 (McCullenmakes “it clear that
intermediate scrutiny does indeed require the government to present actuad@sigaporting its
assetion that a speech restriction does not burden substantially more speech than yjecessar
argument unsupported by the evidence will not suffice to carry the government’s burden.”

The Tenth Circuit has clarified, however, that the Supreme Court’s haidivigCullen
did not “create a new evidentiary requirement for governments to compile dgtistics.”See
Evans 2019 WL 2896507, at5t In Evans the Tenth Circuit held that an ordinance prohibiting
“sit[ting] or stand[ing], in or on any unpaved median, or any median of less than 36 inches . . . .”
was narrowly tailoredld. at *1. The court reasoned that, unlikeMicCullenwhere the sidewalk
counselors were genuinely unable to effectively disseminate their messhge target audience
after the ommonwealthimposed buffer zones, the plaintiff in Evans received citations for
standing on a narrow median and panhandling when “a mere ten feet away from where he was
cited, the mediafwag wider than 36 inches arjdias] therefore unaffected by the Ordinance.”

Id. at *5. “We simply cannot accept this téoot differenceon the same medias a substantial
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burden on speech. In compliance with the Ordinance, Evans can stand on wide, paved medians to
communicate effectivelwith his target audienceld.

The court alsoreasoned thaeven without direct evidence of pedestrian injutle@sugh
official accident reports and the like, “a direct relationship exist[ed] betweenitijie gbal of
promoting public safety and thestriction on speech it selected[,]” becausediinance was
“limited only to those medians where it is unsafe to sit or stddddt*6. The Tenth Circuit was
satisfied that the evidence demonstrated narrow tailovimgn it included anecdotal evidence of
“several close calls” where pedestrians were almost injured on mgdiaais*3, and

[t]he City police captair-a City official who had years of experience dealing with

unsafe situations involving pedestrians on medians in Sandy-Cagyducted a

suivey of the medians in Sandy City. The City prosecutor also surveyed the

medians within the City. Based on what they observed, the City drafted the

Ordinance limiting it only to those medians where it would be dangerous to sit or

stand at any time of dayt any traffic speed or volume.
Id. at *6.

Other courts that have reached the narrow tailoring pi@mmgmilar ordinances have also
found that casspecific evidence is a crucial factor in the analysiCurtiting, the First Circuit
held that a completban on standing on all medians in the city was not narrowly tailored because
it was geographically ovenclusive, evidence of some damaged medardreports of vehicles
driving onto medians was not sufficient to show that significant danger existbdn&dians, and
the city’s argument that alternative measures were not “proactive” in addréssprglblem were
not persuasive. 802 F.3d at-82; see also Thayerl44 F. Supp. 3d at 2338 (prohibition on
walking or standing on traffic islands and roadways was not narrowly tailored betaai<ity
has not shown that it seriously undertook to address the problerfesdtntrusive tools readily

available to it. Instead, it sacrificed speech for efficiehdguoting Cutting 802 F.3d at 92)

(quotation marks omitted)
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In Comite de Jornaleros de Redondo Beach v. City of Redondo,Bleadtinth Circuit
held that an ordinance prohibiting standing on a street or highway and solicitingtiailegrtow
tailoring inquiry because “it reguldtf significantly more speech thfwas]necessary to achieve
the City’'s purpose of improving traffic safety and traffic flow at two majedéhdo Beach
intersections, and the City could have achigvts{l goals through less restrictive measures, such
as theenforcement of existing traffic laws and regulatio&7 F.3d 936, 9411 (9th Cir. 2011)
“The City has offered no evidence to justify extending its solicitation ban thootighe City in
such a sweeping manner[,]” and because the city bears thelmiifgevng narrow tailoring, “we
cannot simply assume that the City’s other streets, alleys, and sidellatisdly suffer from
similar solicitationrelated traffic problems.ld. at 949.See also Reynold§79 F.3d at 225
(striking downa similar ordimncethat applied to all county roadsand mediansregardless of
location or traffic volumegven though “[the County’s evidence . . established, at most, a
problem with roadway solicitation at busy intersections in the west end of the cddnat.231.

And, in Traditionalist American Knights of the Ku Klux Klan v. City of Des|og®ere the
Eighth Circuit ultimately upheld a ban on solicitation in roadways, the court relkedhen the
fact that thecity had hired a traffic safety consultant prior to drafting the ordinance. 775 F.3d 969,
973 (8th Cir. 2014)The expert had “prepare[d] a report identifying and evaluating any safety
issues raised by pedestrian distributions or solicitations on public roadways],1lijn contrast
to McCullen,the record . . [did] not show an obvious, less burdensome alternative that the city of
Desloge should have selecteldl”The Court thus held that the restriction on solicitation addressed
“a real, not speculative danfj§r and was narrowly tailored bause leafletting could still take
place in other public locations throughout the city and even at some stop signs wherepedestr

could stand on a sidewal&ee idat 975—76 (citation omitted).
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Here, Plaintiffs have argued at each stage of the FinsteAdment inquiry that the
Ordinance willnotactually increaspedestriarsafety in any meaningful way, and these arguments
go to the heart of the narrow tailoring arguméfhile McCullendid not lay out a “new rule”
regarding narrow tailoring, hakes clear thahe narrow tailoring inquiry is where the government
bears the burden of producing concrete evidence to show that its proposed restiiciicially
achieve its asserted interest without burdening substantially more spapatetessargees73
U.S. at 496. The Court will thus assess the City’s proffered evideneach subsectioof the
Ordinance, keeping in mind that while no factor discussed in the cases above isrihecessa
required or dispositive, the City mystovidesome form of enence to show that “the means fit
closely with the ends.3ee Evan2019 WL 2896507, at *7.

Subsection (B) is not narrowly tailored.

The City contendthat theentire Ordinancds narrowly tailored becauseappliesonly to
“specific locations within the roadway that are not designed for pedestrian imsepedestrian
vehicle interactions.” (Doc. 107 at 38.) The City argues‘{itaintiffs cannot reasonably dispute
that the areas targeted by the Ordinance ardesigned for pedestrian usé.((citing Doc. 108
11 at 54:49)), because Albuquerque’s “roadways are designed in an effort to minimize sonflict
or interaction between vehicles, pedestrians, and bicyclists . Id. (tifing Doc. 771 at3).)
Further the City points to its “anecdotal examples of harm or risk to safetyidiuding
“pedestrians being harmed by vehicles while on medians . . . examples in whichssstrikk or
drive onto medians, even though pedestrians might not have been present at the rhament[,]
instances “in which physical interactions between pedestrians and nsatoegravel lane created

unsafe situations including collisionslti(at 36)
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The Ordinance’s preamble repeatedly refersradgniversity of New MexicaStudythat
focused on the ten intersections in Albuquerque with the highest numbers of pedestrian and
bicyclistinvolved crashes and proposed five categories of “countermeasures” to improve
pedestrian and bicyclist safedythese intersectiort$ (SeeDocs. 90-28 at 3; 9629 at 3-5) While
the Court does not suggest that the City should have adopted these nieaker€sdinance, the
fact that the UNMBtudy doesiotrecommend a blanket ban on pedestrian presence in certain areas
(seegenerallyDoc. 9028) demonstrates that the Study may be strong evidence that a pedestrian
vehicle conflict problenexists but is not strong evidence that egcbvisionof the Ordinance is
narrowly tailored to address that problem.

The City asserts that “the CiGouncil relied on much more than the UNM Study when it
chose to enact the Ordinance[,]” including “alarmiiddHTSA statistics concerning pedestrian
fatalities in Albuquerquéinformation from APD regarding the safety risks its officers observed
in the canmunity;” and their own (and their constituents’) anecdotal experierfsesDfcs. 107
at 37 108-1 at83:21-84:11, 85:2986:4; 93:8-19, 95:5-20, 97:21-2308-11 at45:7-25, 93:6—
97:23) Giving great weight to APD officersobservations and perception$ safety risks
throughout the Citythese statistics and anecdotes simply offer no concrete evidence that the
restrictions the City ultimately chose to enact wartiallytailoredto address the issulnstead,
they merely affirm the uncontroversial proposition thpedestrian proximity to higkiolume

roadwayscan be dangerous and the risk increasegehicle speed increases.

12The UNM Study suggests extending the time pedestrians have to cross the stngegréemn lights,
installing barries on medians to prevent jaywalking, implementing measures to reduce vehicle speed
approaching certain intersections, and installing flashing wasmgmg to improve safety at dawn and dusk.
(SeeDoc. 9028 at 3.) There is one brief reference in the study to pedestrians crossisgutside of
crosswalks for purposes including “asking for donatiorig.’dt 7.)
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Thereis no evidence in the record that the City’s ban on “access[ing], us[ing], ocayipy[in
congregat[ing] or assembl[ing]” within six feet thietravel lane oimostentrance and exit ramps
to Albuquerque’s interstates and highlume controlled access roadwaggailored in any way
to best minimize vehickpedestrian conflictsSee§ 82-7-2(B). Instead, it bansll presence in
such areasnd, though the Ordinance “identifies by name the specific highways and controlled
access roadways that are referenced in that subsectionl[,]” the City hafereat ahy evidence to
indicate which, if any, areas adjacent to ramps are still available for padeste and why certain
controlled access roadways were selectgdelDoc. 133 at 3.)

In support ofits argument thaBubsection (Bis narrowly tailored, the City citemnly Ms.
Lozoya’'s experbpinionthatshe believes the ban on standing adjacent to high speed roadways
and ramps furthers the City’'s proffered safety goal. (Doc. 107 at 22, 38489.0zoya testified
that

With an increase in volume and speed of traffic, the risk of injury or death to

pedestrians also increases. Studies by the [NHTSA] have shown that higher vehicle

speeds result in a greater likelihood of pedestrian crash occurrence and ioose ser
pedestm@n injuries. It was estimated that only 5 percent of pedestrians die when
struck by a vehicle traveling at 20 miles per hour or less. This conwaidindatality

rates of 40, 80, and nearly 100 percent for striking speeds of 30, 40, and 50 miles

per hour o more respectively. . [T]he prohibitions in [the Ordinance] against

standing or congregating on or near higheispeed roadways and/or the

entrance or exit ramps to those roadways furthers the goal of avoiding

dangerous pedestrianvehicle conflicts.
(Doc. 774 at5-6 (emphasis added).)

That thissweeping statemeis the City’s main evidence in support of Subsection (B)
betrays the lack of narrow tailoring in the entrance and exit ramp baair@GemMHTSA statistics
that danger to pedestrians increases as speed increases makes sensev&uithvgligh statistics

prove that the same safety risks apply across the board to standingear such roadways®r

on or near theampsto such roadways3urely standingn a highspeedroadwayis objectively
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riskier than standingnearone. FurtherMs. Lozoya’stestimonyfails to show thathe safety risk
associated witlstanding near exit ramps is the same as the risk posstéiying neaentrance
ramps yet Subsection (Bnerges the two into a singbeohibition without explanation. @nmon
sense would suggest that standing near decelerating vehicles poses asletisan proximity to
accelerating vehicles. Regardledbe City’s blanket statements about safety atmdffic

engineeringand desigmprinciples fail to demonstrate any attempt at narrow tailoring.

To be clearhowever, he Court is not asserting that standing near moving traffih@n
shoulder of an exit or entrance ramp is not dangerduis. i§ an inherently risky activityand
banning # pedestrians fronsuchareaswould certainly ensure that pedestraghicle conflicts
would occurless oftenthere But “[a]lthough the City need not necessarily employ the {east
restrictive alternative, it may not select an option that unnecessaribs@ssignificant burdens
on First Amendmenprotected speech. ‘If the First Amendment means anything, it means that
regulating speech must be atastot first—resort.” SeeRedondo Beacl657 F.3d at 950 (quoting
Thompson v. W. States Med. CB35 U.S. 357, 373, (2002)).

Here, asn McCullen Plaintiffs find the areas they use to engage in their expressive speech
to be far superior in achieving thexpressivgurposes than sidewalks or parking |¢8eeDocs.

89 at 1213 906 1 8;909 at 87:1789:7; 9010 1 15; 9614 | 15; 9617 | 10.See also McCullen

573at 489 (“respondents have not refuted petitioners’ testimony that the converbatierizeen

far less frequent and far less successful since the buffer zones were instituieg@fobabé that

a more tailored prohibition could successfully, and constitutionally, increasg saéegentrance

and exit ramp. The City has failed in this attempt, howevershowthatall pedestrian presence

near all the ramps covered by the Ordinance is equally dangerous and must be completely

prohibited in order to successfully minimize pedestxiahicle conflicts.
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Subsection (C) is not narrowly tailored.

Next, the Courtoncludeghat while Subsection (C) banning standing on most medians
less than six feet widie the most tailored of the Ordinance’s provisions, the City has not shown
that it is narrowly tailored teurviveintermediate scrutinyThe Cityagain asserts its overaing
argument thathe Ordinance does nexcessivelyourden speech because it only bans pedestrians
from areas that were designed with vehicles, not pedestrians, in BeeDdc. 107 at 9-4Q)

The preamble tthe bill narrowingSubsection (Cytateghat “notwithstanding that occupancy of
any median by pedestrians is discouraged,” the Ordinance “attempts toyideuwtiprohibit the
use by pedestrians of only those medians that pose risks to pedestriandsafety their
narrowness, to their presence highspeed, highntensity roadways, or to their surface
characteristics that may present trip hazards or visual obstructiorisCauncil Bill O-19-66 at
3—4. SeealsoDoc. 1331 at 4-5.)

However,the City’s evidence that the medians covere&tysection (C) are “only those
medians that pose risks to pedestrian safety” is again limited to general taédfig design
principles that highlight the dangers associated with standing in proximitpamentraffic. For
example, Ms. Lozoya assertsthat “for those medians that are designed to accommodate
pedestrians, the minimum width of 6’ (8’ to 10’ preferred) for a median refxigess@s a design
guide to provide a comfortable and safer space for pedestrians and bicyclistsftr gaps in
traffic when crossing a roadway.” (Doc.-17at4-5.) That general design principles suggest six
feet isa more tomfortable”’and safavidth for pedestriarffocused medians is simply not strong
enough evidence to show that the City’s decision to apply the median ban to all thogesmedia
narrower than six feet was a narrowly tailored decisi@dt@ncehe goal of reducing pedestrian

vehicle acwents This is particularly true in light of the Tenth Circuit’'s holdingEwansthat a
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prohibition on standing on medians less than half that width, while wider mediansremai
available,is narrowly tailoredSee2019 WL 2896507, at *¥
The City certanly need not prove a certain number of pedestrian deaths or injuries
mediansbefore it is justified irading to address safety issu&eeEvans 2019 WL 2896507, at
*6 (narrow tailoring “does not require the government to wait for accidents tdy|sstiety
regulations”) (citatioromitted).But even the City’s proffered anecdotal evidence supporting the
Ordinance does not directly address why banning standing in most medians lessféetwsde
is a narrowly tailored restriction. (Doc. 107 at—29, 36.) The anecdotes generally discuss
pedestriangalling or stepping offmediansinto traffic (see, e.gDocs. 10818 at 6, 27; 104 at
95:5-9),APD’s safety concerns about pedestrians standing on mgdemse.g.Docs. 1081 at
84:6-11; 10811 at93:6—25) and drivers causing accidents after interacting with pedes(seas
e.g, Doc. 10818 at 9, 12, 15)They do not offer evidence, however, that Subsection (C) is
narrowly tailored to address these problefgen thefew anecdotal examples of gestrians
actuallybeing hit by vehicles while standing on medigeeDoc. 10818at 3, 18, 2322, 24),do
notdiscuss the width of the median, the speed limit of the adjacent street, or otlseiygest that
the accident would not have occuritthe pedestrian had been standing on a wider median.
Evenif, as the City argues, Plaintiffs’ Rebuttal Expert, Dr. Ragland, basedgdus i@n
incomplete data and misclassified at least one accident repeRdc. 125 at 9-10), his analysis
of the accidentdataprovided to him by the Citgtill shows generally that the majority of the
vehiclepedestrian conflicts reported in Albuquerque over a-Y@ar period would not have been

prevented by the prohibitions contained in the Ordinaseelfocs. 89 at 30 90-27 11 33, 43

B The Tenth Circuit appears to endorse the City’s argument that lanuggapsents a tripping hazard and
thus a ban on standing in landscaedtions of a median is narrowly tailoreseeEvans, 2019 WL
2896507, at *6, but as Albuquerque’s Ordinance sweeps much more broadly, this elesuecessful
narrow tailoring immegatedy thelack ofevidence that the sifoot threshold is narrowly tailored.
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Fifty percent involved pedestrians making lawful street crossings whohitdrg cargDoc. 96
27 1 28), 43% involved pedestrians engaging in conduct that is already prohibitedtiiigeiden
the road(id. § 29) and fewer than 10 reports involved pedestkiahicle conflicts where the
pedestrian waeccupying a median without violating other traffic laves { 32).

Far from demonstrating, as recommendedcCullen “that it seriously undertook to
address the problem with less intrusive tools readily available to it[,]” 574494 the Cityhas
failed to mountan argument as to why other measures with less spestittiveimpacts would
fail to achieve the goal of reducing pedestahicle conflicts in AlbuguerqueThe Citypoints
to Deputy Medin&s testimony that “other laws are reactive and are less able to prevent accidents
as compared to the Ordinance, which is agtrea measure.” (Doc. 107 at;1&eealsoDoc. 108
6 at45:5-46:6, 77:218) But thisstatementoes noexplainhow aban on standing on medians
narrower than six featould beeasier to enforce tharfior example,a similar ban where the
threshold is thre feet. And, to the extent the City argues that prohibiting pedestrians from
occupying medians means they will have no opportunity to break other traffic safstirdt are
harder to enforcée.g.,darting into the road), this attenuated chain of “pligaanforcement” is
not enough to support such a broad restrictiofitst Amendment rights.

Finally, the Tenth Circuit explained Evansthatthe parties agreed “roughly 7,000 linear
feet of wide, paved medians in the City remain unaffected by the Ordinance.” 202896507,
at *7. The City has not offered any analysis kheewen an estimateof what percentage of
mediangn the City would remain available for expressive speech under the Ordisaa8mo¢.
133, beyond an estimate of what percentage of towdwayswvould be implicated by Subsection

(C) (seeDoc. 107 at 22). Plaintiffs, on the other hand, offer evidence that the mediansitamtjace
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all but one of the intersections that panhandlers in Albuquerque utilize most frgquemnit be
off-limits under the Ordinance based on the 30 mph provisgaeJocs. 130 at 8; 132.)

It is quite possible to craft a narrowly tailored ordinance thatezdds a public safety
concern related to pedestrian presence on medians. Indeed, the Tenthr&ieriiyheld that
Sandy City, Utah succeeded in doing SeeEvans 2019 WL 2896507, at *But the Citymust
offer evidence that proves “alternative measures that burden substantiafipdest would fail
to achieve the government’s interests, not simply that the chosen route is easiécCullén
573 U.S. at 495. The City failed to do so in thiemipt—Subsection (C) is not narrowly tailored.

Subsections (D) and (Eare not narrowly tailored.

Finally, the Courtconcludeghatthe City has not presented sufficient evidence that the
physical exchange ban achieves the goalremfuéng pedestriarvehicle conflicts without
burdening substantially more speech than neces€amynmon sense dictates that there is a
spectrum of dangerousness when it comes to physical exchanges betweenapsdastti
motorists. A motorist in the travel lane directly nextatanedian, sidewalk, or roadside who
conducts a brief physical exchange with a pedestrian while lawfully stoppeedeat light is
engaging in the least dangerous conduct on this spectrum. A motorist who, savetdhtres
from the median, waves monet a pedestrian and encourages him to run across travel lanes,
during which time the light turns green, is on the more dangerous end of the spectrum. The Court
believes that the City has ample reason to prohibit the second type of conduct in thesedhe of
Yet Subsections (D) and (E) prohibit both.

The City argues that brief physical exchanges between pedestrians and dopeesl st
lawfully in travel lanesat stop signs and red lights, even those on the less dangerous end of the

spectrum,‘encourage[Jpedestrians to leave the areas that are designed for pedestrian use and to
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venture into areas that are rigSeeDoc. 107 at 23 But this preventative argumeistsimply not
sufficient to prove that Subsections (D) and (&) actualy further the City’'s safety goal
particularly whenthey sweep so broadly in restricting spee8ee, e.qg.Petrello, 2017 WL
3972477, at *20f{nding a physical exchange bamas not narrowly tailoredvhen it applied
citywide andbanned exchanges that didtrobstruct traffic or poseafetyrisks). Here, asin
Petrellg, “there is almost no evidence in the record that roadside exchanges in the (@ily act
obstruct traffic or endanger the publi&&ed.

TheCity likely could have crafted similar but more narrowly tailored provision banning
entering a travel lane for purposes of engaging in a physical exchange wittorgssimdhe
companion subsectidargeted at vehicle occupants cop&thapsave prohibited obstructing the
free flow of traffic for purposes of engaging in a physical exchange with a pedestrian, directly
addressing some of the City’s anecdotal evidence that drivers hold up trajfeeat lightsor
cause fender bendeshenengagingn physical exchangegSeeDoc. 10818 at 9, 1215.)These
suggested provisions asmply musings-the Court does not endorse them here as either
constitutional or narrowly tailored. However, they illustrate that o#ftternatives are available
and the City has not explainedhy prohibitingall physial exchangewith vehiclesn travel lanes
is the onlyadequateption. The City cannot simply assetthat its “chosen route” of banning all
suchphysical exchanges is easier to enforce than banning only those physicalgesctiaat
present a clear safetigk, as “the prime objective of the First Amendment is not efficierisge
McCullen 573 U.S. at 495.

In sum, pedestrian safety is a concern and a valid government interest in Albuquerque.
Pedestrians who choose to stand, seek donations, or handflets iesany area where increased

physical proximity to vehicles benefits their expressive activity may be takimgooe risk than
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individuals who choose to do so from the sidewathl, $rohibiting all access to these spaces on
the ground that Albuquerque struggles with troublingly high rates of pedesttigie conflicts,
without presenting any evidence beyond anecdotal and personal speculation that toaeldan w
actuallyreduce the nmber of such conflicts in the Cignd thalesssweepingestrictions would

not suffice, runs afoul of the First Amendment. The Court is not satisfiedheaestrictions
contained in Subsections (B) through (E) of @wlinanceéwill in fact alleviatethese harms in a
direct and material way$SeeDoe 667 F.3dat 1132 (quotation omitted), andhey burdena
substantiahmount of Plaintiffs'speechThus,the Court need not address whether the Ordinance
leaves open sufficient alternative channels of comoation

THEREFORE,

IT IS ORDERED thatDefendant’s Motion for Partial Summary Judgment on the Issue of
Forum Analysis (Doc. 91) ISRANTED in part as it relates t&ubsection (A) an@ENIED as
to all other subsections of the Ordinance;

IT IS FURTHER ORDERED that Defendant’s Motiagifor Partial Summary Judgment
on the Issugof Content Neutrality (Doc. 93ndSignificant Governmental Intereddoc. 92) are
GRANTED,;

IT IS FURTHER ORDERED that Plaintiffs’ Motionfor Summary Judgment (Do89)
is GRANTED as to Subsections (BF) andDENIED as to Subsection (jAandDefendant’s
Motion to Extend the Page Limit its Response (Doc. 106) is granted;

IT IS FURTHER ORDERED that as Plaintiffs moved for summary judgment on their
First Amendment claim but failed to address or brief their remaining claiiigat motion any
remaining claims for relief undérticle Il, § 17 of the Constitution of the State of New Mexico

have been waived and are hereby dismissed without prejudic
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IT IS FURTHER ORDERED thattheBench Trial set for August 323, 2019is vacategl
and Plaintiffs’ Motion for Leave to Conduct Limited Additional Discovery (Doc. 184)enied

as moot.

Yilicill @

ROBERT C{BRACK
SENIOR U.S. DISTRICT JUDGE
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