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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
JOSE GAMEZ,

Petitioner,
V. No0.1:18-cv-000799CH/KRS

DANIEL FAJARDO, Warden,
ATTORNEY GENERAL FOR
THE STATE OF NEW MEXICO,

Respondents.

MEMORANDUM OPINION AND ORDER

Before the Court is Jose Gamez’s habeagusopetition under 28 U.S.C. § 2254 (Doc. 1,
supplemented by Doc. 6). Gamez asks the Court to vacate his state murder conviction based on,
inter alia, ineffective assistance of counsel. Having reviewed the ma#tgponte under Habeas
Corpus Rule 4, the Court will dismiss the petition as untimely.
|. Background

In February 2010, Gamez pled guilty to@ed degree murder in New Mexico’'s Seventh
Judicial District Court, case no. D-725-CR-2008-000881e was sentenced to 12 years
imprisonment. SeeDoc. 1 at 1. Judgment on his conioa and sentence was entered on March
1, 2010. Id.; Final Judgment in Case No. D-725-CR-2008-00089. In accordance with the plea
agreement, Gamez did not file an appeld.; Doc. 6 at 1. The Judgment therefore became final
no later than April of 2010, when the appeal period expir8ee Locke v. Saffle, 237 F.3d 1269,

1273 (10th Cir. 2001) (explaining that a petitiongudgment becomes final for purposes of § 2254

! The Court took judicial notice dfie state court criminal docketSee United Sates v. Ahidley, 486 F.3d 1184, 1192
n.5 (10th Cir. 2007) (courts have “discretion to take judicial notice of publicly-filemtdec.. and certain other courts
concerning matters that bear directbon the disposition of the case at han&ack v. McCotter, 2003 WL 22422416
(10th Cir. 2003) (unpublished) (finding that a state distriatit® docket sheet was an affil court record subject to
judicial notice under Fed. R. Evid. 201).
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when the time for seeking state appellateeevexpires); NMRA, Ruld2-201 (providing that a
notice of appeal must bted within 30 days afteentry of the judgment).

About six years later in April 2016, Gamigled a state habeas corpus petitioBee NTC:
Notice in case no. D-725-CR-2008-00089. The statet denied the pigion on June 6, 2016,
and the New Mexico Supreme Court (“NMSC”) dehhis petition for writ of certiorari on July 26,
2017. SeeDoc. 1 at 2; NMSC case no. S-1-86980. On January 24, 2018, Gamez filed the
federal 8 2254 petition.

II. Discussion

Petitions for a writ of habeas corpus by aspe in state custody raugenerally be filed
within one year after thdefendant’s conviction becomes finad28 U.S.C. § 2244(d)(1)(A). The
one-year limitation period can be extended:

(1)  While a state habeas patiti is pending, § 2244(d)(2);

(2)  Where unconstitutional state action has impeded the filing of a federal habeas
petition, § 2244(d)(1)(B);

(3)  Where a new constitutional right has been recognized by the Supreme Court, §
2244(d)(1)(C); or

(4)  Where the factual basis for the claim contit have been discovered until later, §
2244(d)(1)(C).

The petition reflects the one-year period expired no later than April, 281 bige year the
Judgment became final), and Gamez filed his § 2254 petition over six years later on January 24,
2018. By a Memorandum Opinion and Order emtérebruary 9, 2018, the Court directed Gamez
to show cause why his 8§ 2254 petitidrosld not be dismissed as untimelgee Doc. 2. Gamez

filed a Response on February 22, 2018¢e Doc. 4. He notes: “I did believe the one-year
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limitation period ... restart[ed] after my filindécision of the State Habeas [Court]...IU. at 1.
However, as the Court explained in its previQuder, “[a] state court filing submitted after the ...
[one-year] deadline does not tile limitations period.” Gunderson v. Abbott, 172 Fed. App’x.
806, 809 (10th Cir. 2006) (unpublished$ee also Fisher v. Gibson, 262 F.3d 1135, 1142-43 (10th
Cir. 2001) (noting the petitioner could not takimgvantage of tolling “for time spent in state
post-conviction proceedings because his applicafmmgost-conviction relief were not filed until
after ... the end of the limitationzeriod....”). Gamez is theref®mnot entitled to relief under §
2244(d)(2).

The Response also appears to seek equitalbieg). Gamez argues: (1) the Federal Public
Defender would not assist with the habeas jpetjtj2) he had limited access to education, research
materials, and the applicable rules of procedure; and (3) the Federal Court would not provide
information about how to file a § 2254 petitiorsee Doc. 4 at 1-2. Equitable tolling “is only
available when an inmate diligently pursues his claims and demonstrates that the failure to timely
file was caused by extraordinaryaiimstances beyond his controlMarsh v. Soares, 223 F.3d
1217, 1220 (10th Cir. 2000). “[A]n inmate bearsrars burden to show specific facts to support
his claim of extraordinary circumstances...Yang v. Archuleta, 525 F.3d 925, 928 (10th Cir.
2008). He must provide “specificity regarding thlleged lack of access and the steps he took to
diligently pursue his federal” petitionMiller v. Marr, 141 F.3d 976, 978 (10th Cir. 1998).

The Tenth Circuit has held that the lack ofinsel is “not an extraordinary circumstance ...
because there is no federal constitutional rigitounsel in collateral proceedingsWeibley v.
Kaiser, 50 Fed. App’x 399, 403 (10th Cir. 20028eealso Marsh, 223 F.3d at 1220 (lack of timely
assistance from prison legal access attorneyfiogunt to support equitable tolling). Mere

allegations “of insufficient access relevant law ... are [similarlyjot enough to support equitable

3



tolling.” Gibson v. Klinger, 232 F.3d 799, 808 (10th Cir. 2000%ce also Miller, 141 F.3d at 978
(“It is not enough to say #t the ... facility lacked all relevastatutes and case law or that the
procedure to request specifr@aterials was inadequateBarker v. Jones, 2008 WL 63304 (10th
Cir. 2008) (holding mere allegations regardingklaf access to library cannot support equitable
tolling). Gamez has not explainedhat, if any, resources he requegstnor has he alleged that he
tried to obtain the resources prior to the expraof the one-year limitation period. His claims
regarding lack of ledassistance and materials therefore fail.

Finally, it is well established thatelCourt cannot giveegal advice. See Garrett v. Salby,
Connor, Maddux & Janer, 425 F.3d 836, 840 (10th Cir. 2005) (img the “court cannot take on the
responsibility of servings the litigant’s @orney”). Equitable tollings therefore not warranted
based on the lack of assistance from the Cand,the petition must be dismissed as untimely.
See 28 U.S.C. § 2244(d)(1)(A). The Court willsal deny a certificate @ppealability under
Habeas Corpus Rule 11, as Gamez failed to makbstantial showing thae has been denied a
constitutional right.

IT IS ORDERED thatlose Gamez’s habeas corpustipe under 28 U.S.C. § 2254 (Doc.
1, supplemented by Doc. 6) is DISMISSED WIPREJUDICE; a certificate of appealability is

DENIED; and judgment will be entered.

OB ol (| S

UN\IJTED STATES DISTRICT JUDGE




