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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MINA ORTEGA,

Plaintiff,
VS. Civ. No. 18-111 MV/KK
NEW MEXICO LEGAL AID, INC. et al,

Defendants.

ORDER

THIS MATTER is before the Court on Plaintiff Min@rtega’s Motion to Strike (Doc.
89), filed on June 6, 2019. Defendant New Mexiegal Aid, Inc. (“NMLA”") filed a response
in opposition to the motion and a request faoraey’s fees on June 20, 2019, (Doc. 95); and,
Plaintiff filed a reply in support of the rtion on July 11, 2019. (Doc. 102.) The Court has
considered the parties’ submmss, the record, and the relevdatv. For the reasons that
follow, the Court finds that Plaintif§ motion is not well-taken and shouldDENIED, and that
Plaintiff should bear the reasonable cost ofratg’s fees NMLA incurred in responding to the
motion.

Plaintiffs Amended Complaint vganeither clear nor conciseSdg e.g, Doc. 58 at ns.2,
8, 16.) The allegations were variously inconsistent, confusing, and unnecessarily detailed to the
degree that NMLA moved for disssal on the ground that Plaiffitviolated Federal Rule of
Civil Procedure 8(a) by failing tolearly and concisely set fortheaims. (Doc. 16 at 17-20.)
The Court, constrained by the standards applicable motion to dismiss, liberally construed
Plaintiffs Amended Complaint @hferreted out the substance ladr claims, thereby allowing

Plaintiff to proceed in this litigation. In its Amended AnswePtaintiffs Amended Complaint,
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NMLA submitted responses and denials that appear reasonably designed to avoid inadvertently
admitting unclear factual allegationsSeeDoc. 71.)

In her motion, Plaintiff urges the Court $trike from NMLA’s Amended Answer some
twenty-seven responsive paraghs and an affirmative defge on the ground dh they are
proffered in violation of Federal Rule of @iWProcedure 8. (Doc. 8at 1-9.) NMLA seeks
summary dismissal of Plaintiff’s motion on thesba that: (1) the motion is untimely; and, (2)
Plaintiff did not comply with Local Rule 7.lyhich requires a movant to make a good-faith
request for concurrence befofding a motion. (Doc. 95 atl-3.)) NMLA argues in the
alternative that Plaintiff’'s motion should ldenied on substantive grounds—namely, that her
Rule 8 objections do not come within the ambiRofe 12(f) and that each challenged aspect of
its Amended Answer to Plaintiff's Amended Codaipt was valid for reasons discussed both in
the body of its response aimdan attached tabfe.(Doc. 95 at 8-12; Dm 95-5.) The Court is
persuaded that Plaintiff's moti@hould be summarily denied as untimely and lacking merit.

Plaintiff's motion is foundedprocedurally, on Federal Rule of Civil Procedure 12(f).
(Doc. 89 at 2.) Rule 12(f) allows a court tolggrirom a pleading “an insufficient defense or any
redundant, immaterial, impertinent, ®randalous matter,” either on its own or on a motion made
by a partywithin 21 days of being served with the pleadiriged. R. Civ. P. 12(f). The Court
“possesses considerabledhietion in disposing of a Rule 12(fjotion to strike”; however, such
motions are widely disfavored as purely cosmer a waste of time and “general judicial
agreement” is that they “should be deniedess the challenged alleggans have no possible
relation or logical connection to the subject nrattethe controversy[.]” 5C Charles A. Wright

et al, Fed. Prac. & Proc. § 1382 (3d ed. 2019). Becausions to strike generally waste the

! The fifteen-page table attached to NMLA's respoitemtifies every at-issue allegation in Plaintiff's Amended
Complaint, NMLA’s corresponding angn Plaintiff's challengdo the answer, and NMLA’s justification of the
answer. (Doc. 95-5.)



courts’ and litigants’ time andlo not move the case along, the 21-day deadline is strictly
enforced.See Martinez v. Naranj@28 F.R.D. 581, 596 (D.N.M. 2018).

As an initial matter, Plaintiff filed hemotion well after the 21-day time frame within
which it was permissible under Rule 12(f). NMksAAmended Answer to Plaintiff's Amended
Complaint was filed on April 16, 2019. (Doc. 71Plaintiff filed the present motion fifty-one
days later, on June 6, 2019—thirty days later tRate 12(f) permits. (Doc. 89.) On this basis
alone, Plaintiff's motion is subgt to summary dismissal.

Moreover, Plaintiff's motionthough invoking the Cotis authority to strike under Rule
12(f), does not identify any of the responsparagraphs in NMLA’s Amended Answer as
“redundant, immaterial, impertinent, or scandalasigth that they should be stricken pursuant to
Rule 12(f). Fed. R. Civ. P12(f). Instead, relying on spdation, argument, and linguistic
technicalities, Plaintiff posits &t various of NMLA'’s answers tihe allegations in her Amended
Complaint were made in bad faith—which, aloity, is not a ground for striking a matter under
Rule 12(f). Further deviating from the scopel arpose of Rule 12(f), &htiff urges the Court
not only to strike the offending answers, but alsaleem the correspding allegations in her
Amended Complaint admitted despite the f#tat NMLA has asserted a general denial
comporting with Rule 8(b)(3)—a judicial act neither permitted by Rule 12(f) nor warranted
under the circumstances of this case. The Couathority under Rule 1(to strike matters
that are redundant, immaterial, partinent, or scandalous does eatend so far that the Court
may convert a denial into an admission, nor es@ourt so inclined. Because Plaintiff's motion
is untimely and seeks relief outsittee purview of the Court’s #uwority under Rule 12(f), it shall

be summarily denied.



Not only was Plaintiff's motion to strikentimely and ill-foundd, but also its filing
might have been circumvented had Plaintiff contplidth Local Rule of Giil Procedure 7.1(a).
Rule 7.1(a) requires a movant ¢onfer with the opposing p&rin good faithto determine
whether a motion is opposedD.N.M. LR-Civ. 7.1(a). Rule7.1(a) is “not meant to be
perfunctorily satisfied. It is dégned to encourage pi@s to contact each othe. . and work out
mutually agreeable solutions to” certain disputBgnavidez v. Sandia Nat'| Lab819 F.R.D.
696, 723 (D.N.M. 2017). Rule 7.1(a) is intendathong other things, tallow the parties to
negotiate an agreed-upon sabutiand avoid the use of scarcalifial resources to resolve
disputes that the parties catpeditiously resolve themselveSeed.

Here, documentation submitted by NMLAwvs that Plaintiff contacted NMLA’s
counsel at 3:00 p.m. on the eve of filing hertim to strike, demanding that NMLA amend its
Amended Answer to her Amended Complaint byrtegt morning to avoid litigating the motion.
(Doc. 95-1.) In her communication, Plaintiffddnot clarify what specific amendments she
sought, nor did she accept opposing counsel’s invitation to schedule a call to discuss the matter.
(Id.; Doc. 95-3.) The time within which to file motion to strike hatbng since gpired when
this communication occurred, and Plaintiff's ungelemand therefore appears to have been an
exercise in gamesmanship—an inference furggpported by documentation of the parties’
subsequent negotiations regarding the motionoc(@5 at 12-13; Doc. 95-3.) This, combined
with Plaintiff's conscious disregard of the gnframe within which a Rule 12(f) motion was
permissible, gee, e.g.pocs. 95-3, 95-7), and the lack of mheén her motion to strike, justifies
the imposition of sanctions agaifdaintiff under 28 U.S.C. § 1927.

Section 1927 provides that

[a]ny attorney or other person admitted to conduct cases in any court of the
United States . . . who so multiplies the proceedings in any case unreasonably and



vexatiously may be required by the cototsatisfy personallghe excess costs,
expenses, and attorneys’ fees reabbynacurred because of such conduct.

28 U.S.C. § 1927Auto-Owners Ins. Co. \summit Park Townhome Ass886 F.3d 863, 871
(10th Cir. 2018). “A lawyer’s reckless indifferee to the law may impose substantial costs on
the adverse party. Section 1927 permits a courtdistithat the attornelgear the costs of his
own lack of care.”Miera v. Dairyland Ins. Cq.143 F.3d 1337, 1342 (10th Cir. 1998). Here,
Plaintiff's reckless indifference to the limitatiorof Rule 12(f) and hefailure to abide by the
text and tenor of Local Rule 7.1 caused NMtdAexpend resourcessgonding to a meritless
and untimely motion. Plaintiff should bear at leashemf the cost of this lack of care. NMLA
may, accordingly, submit an affidavit and requestattorneys’ fees incurred in responding to
Plaintiff's motion to strike, whils shall be granted insofar agt@ourt deems it reasonable under
all of the circumstances, including Plaintiffisforma pauperistatus.

For the reasons stated herdin |l SHEREBY ORDERED that:

(1) Plaintiff ‘s Motion to Strike (Doc. 89) iIDENIED;

(2) Plaintiff will be ordered to pay reasdma attorneys’ fees NMLA incurred in

responding to Plaintiff'$/otion to Strike; and,
(3) NMLA may submit an affidavit and requestr attorneys’ fee®n or before August

30, 2019.

ITISSO ORDERED. .
Codan Al

KIRTAN KHALSA
United States M agistrate Judge




