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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MARVIN P. SELPH
Plaintiff,
V. No. CIV 18-0115RB/KBM
EQUIFAX CREDIT BUREAU, EXPERIAN
CREDIT BUREAU, andTRANSUNION
CREDIT BUREAU,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court @efendantTrans Union LLC’s 12(b)(6) Motion to
Dismiss Plaintiff's Amended Complainfiled on March 28 2018 (Doc. 14) and Plaintiff's
Motion to Show Cause, filed on August 1, 2018 (Doc. 20jisdictionarises under 28 U.S.C. §
1331.Having considered the submissiondlaé partiesandtherelevant lawthe Court willdeny
both motions.

In 2017, Plaintiff noticed something amiss on his credit report. After investigating, he
came to the conclusion thddefendant Equifax Credit Bureau unlawfully disclosed his
confidential, personal informatiodue to a security breacRlaintiff believes he &s bea the
victim of identity theft and asserts that unknown individuals have used his personadation
to open credit accounts and make purchases in his name. Plaintiff has file@disgbtthe
three Defendant credit bureaus and asked them toveethe false information from hisredit
report. To date, Defendants have failed to address the disputdébeandccurate information is
still on his credit reportPlaintiff now brings claims againfefendantsunder the Fair Credit

Reporting Act (FCRA, 15 U.S.C. 88 1681-1681x.
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Background®

Plaintiff first noticed fraudulent activity on his credit report May 6, 2017. (Doc. 7
(Am. Compl.) at 1.He alleges that he is a victim of the Equifax security breddhat(27.) As a
result of the breachPlaintiff's personal, confidential information has been compromised,
including his email address, social security number, New Mexico driver’s licefsenation,
home address, phone number, and military recofdsa{ 1, 7, 18.)Plaintiff's informationhas
been used to open accounts, make “hard inquifiasd take monefrom his checking account.
(Seeid. at 1112, 27, 31-33.)

Plaintiff filed disputes witithe Defendand in mid2017. (d. at 1.) Plaintiff reached out
to Defendantsagain on January €018, and asked them to delete all references to the false
accounts listed on his credit repoid.] Plaintiff asserts thdDefendantdave “failed to address
the dispute’s” [sic] or correct his credit reports, dnsl confidential information is still éng
illegally used (Id. at 1, 27.)

Plaintiff filed suit in this Court on February 5, 2018. (Doc. 1.) After the Court dismissed
Plaintiffs Complaint without prejudice for failure to asséatts to support subject matter
jurisdiction &ee Doc. 6), Plaintiff filed an Amended ComplainArG. Compl) The Court then
filed an Order to Show Cause, directidgintiff to show cause whye hadnot served Defendant

Equifax Credit Bureawvithin the time limit prescribed by the rules. (Doc. 19.) When Plaintiff

! The facts in this section are taken from Plaintiff's Amended Complaint for a@asiéand the exhibits
attached theretdSee Doc. 7 (Am. Compl.).) TheCourt will relate only those facts necessary to address
the motions before.it

2 “Hard inquiries are credit inquiries where a potential lender is reviewdny gredit because you've

applied for credit with them."See What are inquiries and how do they affect my FICO score?,
https://www.myfico.com/credieducation/fag/credit/howlo-inquiriesimpactcreditscores.
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did not substantively respond to the Court’s order to show cause, the Court dismissethbtefe
Equifax Credit Bureau from the case. (Doc. 21.)

Defendant Trans Union LLCTrans Unionj filed its motion to dismis®n March 28,
2018. (Doc. 14.) Rather than filesubstantive response to the motion, Plaintiff filed a Motion to
Show Cause on August 1, 2018. (D20.) In his motion, Plaintiff reiterates the allegations from
his Amended Complaint and states that although he “asked the Defendants to plede a cr
freeze on Plaintiff [sic] credit file,” Defendants would not freeze his creditufiless Plaintiff
paid “them $50.00 a month in order to keep the Plaintiff [sic] credit file lockdd.” &t 1.)
Plaintiff asks the “Court to allow the Plaintiff [sic] case to proceed to a Juad/Td.)
Il. Legal Standards

Plaintiff's “pro se ... pleadings are to be construed liberally and held to a less stringent
standard than formal pleadings drafted by lawyeBarrett v. Selby Connor Maddux & Janer,
425 F.3d 836, 840 (10th Cir. 200)ting Hall v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991)
(internal citation omitted))The Court may not, however, “serv[e] as the litigant’s attorney in
constructing arguments and searching the recodd(titation omitted).

In reviewing a motion to dismiss undEederalRule of Civil Procedure 12(b)(6), the
Court “must accept all the watleaded allegations of the complaint as true and must construe
them in the light most favorable to the plaintiffri re Gold Res. Corp. Sec. Litig., 776 F.3d
1103, 1108 (10th Cir. 2015) (citation omittetij.o survive a motion to dismissthe complaint
does not need to contain “detailed factual allegations,” but it “must containienutfffactual
matter, accepted as true, to ‘state a claim to relief that is plausible on its feberdft v. Igbal,

556 U.S. 662, 6782009) (quotingBell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007)).

% Defendant Trans Union LLC asserts that Plaintiff incorrectly named it as TransGnedit Bureau in
the Amended ComplaintS¢e Doc. 14 at 1.)



“A claim has facial plausibility when the plaintiff pleads factual content thatvalthe court to
draw the reasonable inference that the defendant is liable for the miscolhetyed.ald. (citing
Twombly, 550 U.S. at 556). Plausibility does not equate to probability, but there mtrabhe
than a sheer possibility that a defendant has acted unlawfidly(¢iting Twombly, 550 U.S. at
556).

[l . Analysis

A. The Court will deny Trans Union’s motion.

Plaintiff asserts thathe remaining two Defendantsve violated the FCRAy failing to
address his disputes ahy continuing to report false informatidn(See Am. Compl.at1, 5.)It
appears to the Court that Plaintiff is asserting a claim against Defendants und&.aQ5®)
1681e(b) and 1681i(a)(1).

Claims under § 168le(l¥must be based on inaccurate information disclosed in a
consumer credit report . . . Pinson v. Equifax Credit Info. Servs., Inc., 316 F. App’x 744, 751
(10th Cir. 2009)To prevail in an action againstcansumereporting agencyCRA)® under 15
U.S.C.8 1681e(b), & plaintiff must establish that (1) the consumer reporting agkileg to
follow reasonable procedures to assure the accuracy of its reports; (2) thénrepestion was,
in fact, inaccurate; (3) the plaintiff suffered an injury; angti¥ consumer reporting agency’s
failure caused the plainti§’ injury” Id. (quotingCassara v. DAC Servs,, Inc., 276 F.3d 1210,

1217 (10th Cir2002)(internal citation omitted)

* Plaintiff also mations the Consumer Financial Protection Buré@EPB)in the “Statement of Claim”
sectionof his Amended ComplaintSée Am. Compl.at 5.) The CFPBis agovernment agenc¢yt does
not create & independent cause of action.See Consumer Financial Proteatio Bureau,
https://lwww.consumerfinance.gov/ (describing the CFPB as “a U.S. governmerny #ggnmakes sure
banks, lenders, and other financial companies treat [people] fairly”).

® Trans Union does not dispute that it is a CRA under the FGBAL5 U.S.C. § 1681a(f)Ste also Doc.
15.)



“[S]ection 1681(a)(1) prescribes specific procedures a CRA must empldenw
reinvestigating a dispute in the consumer’s file and, accordingly, [Plaintii§t restablish
essentially the same elements as under section 1681@@t)ris v. Diversified Consultants Inc.,

No. 15CV-02115RBJNYW, 2017 WL 8942568, at *4 (D. Colo. Feb. 1, 2017), R&R adopted,
No. 15CV-2115RBJNYW, 2017 WL 971528 (Mar. 13, 2017%i(ation omitted); see also
Wright v. Experian Info. Sols., Inc., 805 F.3d 1232, 1242 (10th Cir. 201%d prevail on a claim
under 8§ 1681li(a)(1), Plaintiffmust prove: (Lthat he disputed the completeness or accuracy of
an item in his consumer file; (2) that he notified the CRAs of the dispute; (3) that &s]CR
failed to conduct a reasonable investigation within the prescribed timefearde(4) that he
suffered actuatlamages caused by the inaccurate informdtiGollins, 2017 WL 8942568, at
*4 (citing Eller v. Experian Info. Sols., Inc., No. 09CV-00040WJM KMT, 2011 WL 3365513,

at *5 (D. Colo. Aug. 4, 2011 Ruffin-Thompkins v. Experian Info. Sols., Inc., 422 F.3d 603, 608
(7th Cir. 2005). Plaintiff “bearsthe burden of proving that the CRA Defendants failed to
conduct a reasonable reinvestigatiomisfdispute.1d. (citation omitted).

Trans Unionargues that Plaintiffs Amended Complaint fails to state a claim because he
“does not identify what account(s) he is disputing, . . . nor what is allegedly in&cauttasuch
accounts.” (Doc. 15 at 4Trans Union does not, however, explain how this information relates
to anyof the elements required to state a claimder either section.

Trans Unionfurther contends that “the Amended Complaint does not plead how Trans
Union violated the FCRA and Trans Union is left to guess as to how its actions oroomissi
caused any damages to Plaintifid.j The Court disagreeWhile unartfully pleaded, Plaintiff's
Amended Complaintontainsallegations sufficient to show that Plaintiff notifi€gfendantf

inaccuracies in his reporDefendantsfailed to investigateor correct the inaccuracies, and



Plaintiff has been injuk by the continued use of his confidential informatibecause
Defendantshave failed to address the inaccuracies in his credit tggort. Compl. at 1, 27.)
And while Plaintiff does not specifically assert tHa¢fendantsdid not “follow reasonable
procedures to assure the accuracy of its reportsfifison, 316 F. App’x at 751the Courtmay
draw that reasonable inference in Plaintiff’'s fasbthe motion to dismiss stage

Trans Union fails to attack Plaintiff's allegations as they relate to the elemehts of
claims brought under sections 1681e(b) and 1681li(a)(1), and the Court declines to manufacture
those arguments for Trans Union. Consequently, the Court will deny Urang’s motion to
dismiss.

B. The Court will deny Plaintiff's motion.

Plaintiff filed a “Motion to Show Cause” and asked the Court to allow Plaintiff's case to
go to trial. Gee Doc. 20.) While the Court will denklaintiff's request to move directly to a jury
trial, the Court will allow the case to go forward according to the Court’s loles. ru

THEREFORE,

IT IS ORDERED that Defendant Trans Union LLC’s 12(b)(6) Motion to Dismiss
Plaintiffs Amended ComplaintDoc. 14)is DENIED; and

IT IS FURTHER ORDERED that Plaintiff's Motion to Show Cause (Doc. 20) is

DENIED.

ROBERT &BRACK
SENIOR U.SDISTRICT JUDGE



