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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JOY MORALES,
Plaintiff,
V. Civ.No. 18-130SCY/KK

CITY OF HOBBS;

HOBBS POLICE DEPARTMENT POLICE CHIEF
CHRIS McCALL, in his official capacity

JAYSON WILLIAM HOFF; DOROTHY
APODACA, in her official capacity

JOHN DOES 1 THROUGH 4; and JOHN

DOES A THROUGH D,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on Dediants’ Motion to Dismiss for Failure to
State a Claim. Doc. 5. In the Motion, Defendartontend that (a) Officer Jayson Hoff is
entitled to qualified immunity because Plaintiffshaot stated a plausible claim that he violated
any of her constitutional rightgb) Plaintiff's Section 1983 claims against Police Chief Chris
McCall, Dorothy Apodaca, and the Hobbs Police Department should be dismissed because
Plaintiff's claims against the City of Hobbsner these claims redundafc) Plaintiff has not
stated a viablé&/onell claim against the City of Hobbs; (d)aritiff failed to shate viable state
law claims against Defendant Ho#ind (e) Plaintiff’s state law @ims against the City of Hobbs,
Hobbs Police Department, Police Chief Chris McCall, and Dorothy Apodaca should be
dismissed because Plaintiff's claims sound igligence and the New Mexico Tort Claims Act
does not waive immunity for negence. For the reasons stateglow, the Court will GRANT
Defendants’ Motion. However, because the Cowmitl grant Plaintiff leave to amend her

complaint, the dismissal of Plainti§f’claims will be without prejudice.
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l. LEGAL STANDARDS

Rule 12(b)(6) allows for the dismissal of a complaint where the plaintiff has failed to
state a claim upon which relief can be granted. Re Civ. P. 12(b)(6). “The court’s function on
a Rule 12(b)(6) motion is not to weigh potentialdewice that the parties might present at trial,
but to assess whether the plaintiff's complailoine is legally sufficient to state a claim for
which relief may be grantedTal v. Hogan453 F.3d 1244, 1252 (10th Cir. 2006) (internal
citation omitted). In considering dismissal un&ere 12(b)(6), the Court will “assume the truth
of the plaintiff's well-pleaded faatl allegations and view them in the light most favorable to the
plaintiff.” Ridge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007).
Generally, a district court caronsider outside materials orlly converting a 12(b)(6) motion to
dismiss to a motion fosummary judgmentJtah Gospel Mission v. Salt Lake City Cori25
F.3d 1249, 1253 (10th Cir. 2005). But conversgoannecessary when the documents are
referenced in the complaint atiteir authenticity is unchallengeld. at 1253-54.

A complaint will survive a Rule 12(b)(6) rion if it contains “enough facts to state a
claim to relief that is plausible on its fac&&ll Atlantic Corp. v. Twombi50 U.S. 544, 570
(2007). “In determining the plausiity of a claim, we look to th elements of the particular
cause of action, keeping in mind that the Ruld}(8] standard [does not] require a plaintiff to
set forth a prima facie case for each elemeng. Adture and specificityf the allegations
required to state a plausible claim will vary hsa context. But mere labels and conclusions
and a formulaic recitation of the elements chase of action will not suffice; a plaintiff must
offer specific factual allegatns to support each clainSafe Streets All. v. Hickenloop&59

F.3d 865, 878 (10th Cir. 2017) (internal quotatiorrkeaand citations omitted). “Thus, a claim is



facially plausible if the plaintiff has pled fa@l content that allows the court to draw the
reasonable inference that the defendshable for the misconduct allegedd.
I. BACKGROUND

The Court takes the following allegationerfr Plaintiff's First Amended Complaint as
true for purposes of this decision. On Felbyuzv/, 2014, a woman now known to be Devanne
Archibeque was arrested by Asiza Department of Public S&feOfficer Douglas Redig for
aggravated DUI while travelingn Interstate 40 through ArizomRlaintiff's First Amended
Complaint Doc. 1-2, P. 16. Archibeque did not hagtentification on her athe time of her
arrest and the vehicle sheswdriving was registered todifferent individual.ld. P. 18. At the
time of her arrest Archibeque had an active warfar her arrest signed by Bernalillo County
Metropolitan Court Judge Daniel Ramzcykl. P. 17. Perhaps owing to her active arrest
warrant, Archibeque represented to Officer Ratiat her name was “Joy Morales” and provided
Plaintiff's correct date of birthld. at 22. Upon investigation of the information provided,
Officer Redig determined that Joy M&#s’ driver’s license was suspenddd. 23. Officer
Redig arrested Archibeque and transpoltedto the Yavapai County Jail where she was
fingerprinted and bookedd. P. 24. However, no further identifying information was obtained
and charges were filed against Joy Morales P. 24-25.

Archibeque was released from jail two days latdr.P. 25. Although the charges
against Joy Morales wereltially dismissed, they were refiled in April of 201H. P. 26.
Plaintiff, obviously unaware of the chargesldd to appear in court and a bench warrant
(Arizona Warrant) was issued for her arrest. P. 27.

This was not the first time an arrest warraad been issued in Plaintiff’'s name for an

offense allegedly committed by another pers@m February 10, 2014, Plaintiff reported to law



enforcement authorities in New Mexico thatr@mne had stolen her identity and apparently
received a traffic citation whichdeto a warrant in Plaintiff's naméd. P. 38. On July 7, 2014,
Plaintiff was arrested purant to that warrantld. P. 39. The alleged traffic citation underlying
the warrant had been issued in approximately December 2018. 39. Due to the arrest,
Plaintiff was fingerprintednd identified through ahdard booking procedurdd. P. 39. On
August 14, 2014, the criminal complaint was dismissed by Bernalillo € ddetropolitan Court
Judge Edward Benavidez because he recogniz¢dPtaintiff was not the individual initially
cited for the traffic violation.ld. P 40.

In August 2015, Plaintiff was again arresked this time based on the Arizona Warrant.
Id. P41. A fugitive complaint was filed against her in Valencia County, New Melxictn
October 2015, however, Plaintiff was releasedMadistrate Judge TinG@arcia dismissed the
fugitive complaint due to the identity theft issud.

More pertinent to the mattat hand, on November 20, 2015, Plaintiff was pulled over by
Officer Jayson Hoff of the Hobbs Police Departmientfailing to come to a complete stop at a
stop sign.ld. P. 42. During a routine background cheOkficer Hoff discovered the still active
Arizona Warrant agast Plaintiff. Id. P 43. Officer Hoff accordinglarrested Plaintiff and
transported her to the Hobbs Detention CemteRlaintiff protested th arrest and notified
Officer Hoff that her identity had been stolég. 44. Plaintiff further pragsted her arrest while
being booked into the Hobbs Detention Centdr.46. Plaintiff requestethat law enforcement
personnel compare the arrestords, including fingerprintsnd booking photos, to verify her
claims. Id. 46.

The same day of Plaintiff's arrest, @#r Hoff swore a fugitive complaint against

Plaintiff. Id 47. The fugitive complaint was filed irea County Magistrate Court on November



23, 2015.1d. 48. Plaintiff was also arraigned oWember 23, 2015 and denied that she was
subject to extradition pursogto the Arizona Warrantd. 49. At her arraignment, Plaintiff again
requested that authorities compdwer records to verify herasins of mistaken identityld. 49.
The magistrate judge instead remanded Pfaiotthe custody of the Lea County Detention
Center (LCDC).Id. 49.

While at LCDC, Plaintiff was fingerprintesvice and these fingerpts were sent to
Arizona for verificationld. 50-51. Defendants, however, did rditain verification that the
fingerprints of the person arrestiedArizona matched Plaintiffd. 50-51. Throughout her
incarceration at LCDC, Plaintiff issued multiglanate Request Forms requesting that LCDC
investigate her claim ahistaken identity.ld. 52-56. Plaintiff's familyalso contacted authorities
in Lea County concerning the issue antluded supporting documentation with their
correspondencéd. 59.

On December 8, 2015, Plaintiff was appoirggolublic defender but did not have any
contact with her public defender until Decemb®&y 2015, the date of the status conference in
regard to the fugitive complairid. 57-58. At the status confemm® Plaintiff again raised the
issue her mistaken identitid. 61. Plaintiff alleges, however,ahshe was pressured to accept
extradition and ultimately did so at the status conferddd@2. On December 31, 2015,
Plaintiff was transported to therport and transferred to Arizonial. 66.

On January 7, 2016, a comparison of Ritiia booking information and fingerprints
were conducted, which verified hesmplaints of misidentificatiorid 68. Accordingly, the
charges against Plaintiff were dismissed Btaintiff was releaseffom custody that dayd. 69.

In total, Plaintiff was held in custody at tR@bbs Detention Centend LCDC from November



20, 2015, through December 31, 2015, a periogpppfaimately 42 days, and at Yavapai
County from December 31, 2015, until January 7, 2016, a period of sevehdday</1.
[I. ANALYSIS
A. Officer Hoff is Entitled to Qualified Immunity

Defendant Officer Hoff seeks dismissalRi&intiff's Section1983 claims for unlawful
seizure and malicious prosecution on the bafstpialified immunity. “Qualified immunity is
designed to shield public officefrom liability and ensure th&rroneous suits do not even go
to trial.” Albright v. Rodriguez51 F.3d 1531, 1534 (10th Cir. 1995) addition, qualified
immunity is designed to prevent governmentadfis from facing othelourdens of litigation.
Ashcroft v. Igbgl556 U.S. 662, 672 (2009). The Supreme Cthas directed the lower federal
courts to apply qualified immunityroadly, to protect from civiiability for damages all officers
‘except the plainly incompetent drose who knowingly violate thev&” so that officers “might
not be unduly ‘inhibit[ed]...in pedrming their official duties.”Wilson v. City of Lafayett&10
Fed. App’x 775, 780 (10th Cir. 2013) (unpublished) (quokitadley v. Briggs 475 U.S. 335,
341 (1986), anMedina v. Cram252 F.3d 1124, 1127 (10th Cir. 2001)).

To survive a motion to dismiss based onanclof qualified immuniy, the plaintiff bears
a “heavy two-part burden.Archuleta v. Wagnei523 F.3d 1278, 1283 (10th Cir. 2008). “First,
the plaintiff must demonstrateaththe defendant’s actions viadata constitutional or statutory
right.” Id. “Second, the plaintiff must show thié&ie constitutional or statutory rights the
defendant allegedly violated weeclearly established at tkiene of the conduct at issudd. The
“contours of the right must bsufficiently clear that a reasoralofficial would understand that
what he is doing vialtes that right.”Albright, 51 F.3d 1535 (quotingnderson v. Creightgn

483 U.S. 635, 640 (1987)). A plaintiff can carry thigden of showing that right is clearly



established by citing Supreme Court or Tenth Circases on point, or by demonstrating that the
weight of authority from dter circuits shows the right be clearly establishedrchuletg 523
F.3d at 1283Albright, 51 F.3d at 1535. If the plaintiff fails tarry either pardf this two-step
burden, the defendant is ent@tleo qualified immunity.Archuletg 523 F.3d at 1283. If the
complaint fails to properly allege a violation of@nstitutional or statoty right, the court need
not reach the question of whether the law was “clearly establisiBedlér v. Rio Rancho Pub.
Schs. Bd. of Educ341 F.3d 1197, 1200 (10th Cir. 2003).

Defendants contend that Plaintiff has faileéllege a constitutiom&iolation in regard
to Defendant Hoff's arrest and detention of Riidi. In the interesof clarity, the Court
separates the parties’ arguments imvo broad inquiries. First, éhCourt will address the parties’
arguments regarding whether the arrest warvamth was in Plaintiffsname and contained her
date of birth but was, in fadntended for a different person, provided Defendant Hoff probable
cause to arrest Plaintiff. Second, the Coulttaddress whether Defendant Hoff had a duty to
investigate Plaintiff's claims ahistaken identity. The Court addresses these issues in turn.

The Court begins with Defendant Hoff’'s arresPlaintiff. The Court notes that there is
no dispute that the Arizona Warramas still active at the time of &htiff's arrest. Further, it is
beyond dispute that an individuas a constitutional right nbe arrested unless there is
probable cause for his or her @tre“[P]robable cause exists gnif, in the totality of the
circumstances, the facts available to the offiGdrthe moment of the arrest would warrant a
[person] of reasonable caution in thdidfethat an offense has been committddaresca v.
Bernalillo Co, 804 F.3d 1301, 1308 (10th Cir. 2015) ¢imtal quotation marks and citation
omitted)). An arrest warrant must be based on probable déaisea v. Fletchey 522 U.S. 118,

129 (1997) (stating that “the Fourth Amendmeatuires that arrestarrants be based upon



probable cause”). Thus, “[a]n astavarrant provides probable causr a police officer to arrest
an individual, and ‘unless a warrant is faciallyahd[,] an officer has no constitutional duty to
independently determine its validityArmijo v. Santa Fe CnfyCiv. No. 17-574, 2018 WL
3118290, *12 (D.N.M. June 25, 2018) (citingl v. Bogans 735 F.3d 391, 393 (10th Cir.
1984)).

In cases of mistaken identity arrest, threstrdoes not violate the Fourth Amendment if
the officer’'s mistake as to identity was reasole under the circumstances facing the officer at
the time of the arresHill v. California, 401 U.S. 797 (1971Bencomo v. Bd. of Cnty Comm’rs
of Cnty of Bernalillo Civ. No. 14-1114, 2016 WL 10590451, *5 (D.N.M. March 31, 2016)
(discussing cases regarding mistaken identitysés). The Court finds ¢hSeventh Circuit’s two-
prong test articulated i@atlin v. City of Wheatqrb74 F.3d 361, 365 (7th Cir. 2009), a helpful
framework for addressing the circumstancesis¢hase. There, the cawtated that “[w]hen
police officers mistake a person for someone they seakrest, the arrest is constitutional if the
officers (1) have probable cause to arresptrson sought, and (2) reasibly believe that the
person arrested is the person soudhit.(citing Hill, 401 U.S. at 802).

Under the first prong, the Couwrhderstands the parties’ digp to be whether Plaintiff
alleged sufficient facts indicating that the Arizona Warrant was facially invalid such that
Defendant Hoff did not have probabtause to effectuate Plaintffarrest. In contending that the
Arizona Warrant was facially invalid, Plaintiff highlights allegations in her Complaint that the
Arizona authorities issued the warrant after mlitg only the name and date of birth of Joy
Morales but no further identifying information. B©dl7 at 7 (citing Doc. 1-2 at 1Y 22, 24).
Plaintiff further highlights allegations thahe and Devanne Artleque have readily

distinguishable physical charactéigs, especially given Archibequegsrest record. Doc. 1-2 at



19 34, 35, and 37. Lastly, Plaintiff emphasizegjali®ns that the Arizna Warrant did not
provide “probable cause t&gal justification to effectuate &htiff's arrest” (Doc. 1-2 at | 95),
was erroneously obtained (Doc2%at  96), “wrongful” (Doc 1-2t { 97), and did not have
Plaintiff as its proper subject (I2. 1-2 at § 101). Thus, Plaéihcontends that Defendant Hoff
“did not have probable cause to believe that Plaintiff had committed any offense that would
properly subject her to arrest or extradition’d 1-2 at  100) and Defendant Hoff accordingly
violated her constitutionalghts in arresting her.

As an initial matter, the @urt is not “bound to accept asi¢ra legal conclusion couched
as a factual allegation.lgbal, 556 U.S. at 678. That is, allegats that the arrest warrant was
without probable cause or ldgastification (Doc. 1-2 at 95), was “erroneously obtained”
(Doc. 1-2 at 1 96), and “wrongful” (Doc 1-2%07), by themselves, state no more than legal
conclusions and are not entitledaioy special deference. Setting those allegations aside, the
Court will address Plaintiff's remaining allegatis which she contends demonstrate the facial
invalidity of the arrest warrant and tleély negate probable cause for the arrest.

First, Plaintiff alleges that the Arizona hatities issued the warraahly on the basis of
Plaintiff's name and date and birth but no furtlientifying information. Plaintiff relies on
West v. Cabelll53 U.S. 78, 85 for the proposition thataarest warrant “must truly name [the
subject] or describe him sufficity to identify him.” Plaintiff futher contends that pursuant to
Powe v. City of Chicag®64 F.2d 639, 646 (7th Cir. 1981), an arrest warrant containing an
incorrect name is invalidnder the Fourth Amendmentaking these authdrés together, the
Court understands Plaintiff's argument to be thetause in retrospect the warrant did not

include the correct name of the actual offentiee warrant should have included further



identifying information. Because it did not, Riaff argues that it wafacially invalid and
Defendant Hoff’s arrest of Plaintitfas accordingly without probable causeeDoc. 17 at 7-8.

The Court finds Plaintiff's authorities disguishable. As noted above, in determining
the lawfulness of the officer’s achs, the Court looks to whéte officer knew at the time and
whether it was reasonable to believe thatperson arrested was the person so&ga Hil| 401
U.S. 797Catlin, 574 F.3d at 365. The distinction betw&smweand this case, however, is that
the arrest warrant iRowecontained the name of the plafhind an alias “Ernest Brooks” who
was the correct target of the warrant. 664 F.2d at 642. Relyidéeshthe Powecourt held
that that the plaintiff stated a claim fanlawful detention because the law enforcement
authorities were uncertain of the suspectie identity and accordingly were obligated, under
the particularity requirement of the Fourth Ardement, to provide a description sufficient to
identify him. Id at 647. As th&owecourt clarified, “We do not hdlthat every arrest is
necessarily invalid whenever it incorrectlymas the intended arrestee and contains no other
description of him. A case may be hypothkesl in which the authorities responsible for
preparing the warrant have good @ao believe that the name thre warrant is the real name
of the intended arrestee, and hawereason to suspect otherwiséd:

Turning to the present case, the Court fictes that Defendant Hoff had no hand in the
arrest of Archibeque or the ultimate issuancthefArizona Warrant iRlaintiff's name. As
such, there is no basis from which to infer th@tvould have any foreknowledge of any of its
alleged deficienciesSee Jones v. Hacketiv. No. 13-444, 2015 WL 1279363, *6 (D. Okla.
March 20, 2015) (stating that because the wamas not issued by the defendants, they could
not be held accountable for the warranéisk of sufficient identifying information).

Furthermore, there is no allegation that the Ar&z@viarrant contained aias or any other such

10



uncertainty as to the named individeal its face Thus, there was nothing to indicate to
Defendant Hoff that warrant was facially invhbecause it failed to include further identifying
information. To clarify, undePoweandCabellit is not the fact that it is later determined that the
named suspect is incorrect that triggers the nggedddentifying informaion. It is instead the
uncertainty present on the face of the warrantnosome circumstances, at the time of its
issuance, that necessitates the inolusif additional identifying informationSee idat 646-47
(stating that the duty to inclugelditional identifying information arises in situations in which
“law enforcement authorities had probable cadossuspect a particular person of committing a
crime, but did not know his name, or were uncertdihis name.”). Stated another way, it is not
facially apparent to an arrastj officer who took no part in theeparation of a warrant that a
warrant that does not include identifying infornoatis deficient. There is simply no allegation
from which the Court could infer that any allegettertainty as to the identity of the individual
named in the arrest warrant was known by DefenHaffitat the time of Plaintiff's arrest. Thus,
the Court rejects Plaintiff’'s commtion that an inference can @ewn from her allegations that
the arrest warrant was facially invalid.

For similar reasons, the Courfeets Plaintiff’'s contention tit her allegations regarding
the alleged physical disparities between Riiiand Archibeque rendered the arrest warrant
facially invalid. As just discssed, because Plaintiff argued tet warrant was facially invalid
for not including identifying inforration, it follows that any allegediscrepancies in Plaintiff's
and Archibeque’s appearance would not be offiabe of the warrant arttierefore apparent to
Defendant Hoff at the time of the arrest. Therthéefore no basis tofer that Defendant Hoff

was in a position to compare Plaintiff appearanith the physical description of Archibeque.
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Accordingly, this allegation cannot suppore ttontention that Defendant Hoff should have
guestioned the facial validityf the warrant.

In sum, the Court agrees with Defendduatt Plaintiff failed to allege facts that
Defendant Hoff relied on a faciallgvalid arrest warrant in arresg Plaintiff. The fact that
another individual was ultimately the intendedy& of the Arizona Warrant is simply not
enough to render it facially invalidcSee Moss v. Kopp59 F.3d 1155 (10th Cir. 2009) (stating
that “facially valid’ does not mean ‘lawfiiand erroneous orders can be valid.Given that
the arrest was pursuant to a &llgi valid arrest warrant anddfrarrest warrant contained both
Plaintiff's name and her date of birthwas reasonable, under the second prorigaithin, for
Defendant Hoff to believe that Plaintiff was gperson sought in the warrant and to then arrest
her.See Villanueva v. Roosevelt Cnty Detention Cetier No. 11-769, 2012 WL 13081446,
*2 (D. N.M. Feb. 23, 2012) (stating that “an officeseistitled to rely on a facially valid warrant
in making a probable cause deteratian—even if that warrant pres in the end to be invalid—
and that no Fourth Amendment viotatioccurs in such circumstancesBut, as noted above,
that does not end the Court’s ingubecause Plaintiff also comigs that Defendant Hoff had an
obligation to investigatber claims of mistaken identityhen she protested her arrest.

Having determined that Defendant Hoftdharobable cause tdfectuate Plaintiff's
arrest, the Court turns to Plaiifi§8 contention that Defendant haah obligation to investigate her
claims of mistaken identity. The Court consglthis contention in both pre- and post-arrest
contexts. In the pre-arrest contethe Tenth Circuit has heldahan officer making an arrest
pursuant to a facially Via warrant has no duty to investigate thalidity of the warrant when the
individual protests its validitySee Hill v. Bogans735 F.2d 391, 393 (10th Cir. 1984) (rejecting

argument that the officer violated the plaintif€iwil rights when he failed to check the validity

12



of a warrant after being requesteddo so and holding that “[u]rde a warrant is facially invalid
an officer has no constitutional dutyitmlependently determine its validity.'$myth v. City of
Lakewood 83 F.3d 433, 1996 WL 194715, *4 (10th Ck996) (unpublished) (“The officer is
not required by the Fourth Amendment to abtaicopy of the warrant, research supporting
documentation, or go behind the facial validity efarant before making the arrest.”). District
courts in this circuit havepplied this holding in cases ofistaken identity arrestsSee Echols v.
Unified Government of Wyandotte Cr#@9 F.Supp.2d 1201, 1206 (holding that under Tenth
Circuit law, there was no contiional violation in case of rsiaken identity arrest because “a
police officer has no duty to inviggate a detained prisoner’s gtapf innocence if the prisoner
was arrested on a facially valid warrantJgnes 2015 WL 1279363, *6 (holding that the police
officers did not have an obligation to investigtte plaintiff's claims of mistaken identity).
Accordingly, despite Plaintiff's protests of staken identity, Defendant Hoff had no duty to
investigate her claims of mistakererdity before effectuating her arrest.

Plaintiff's arrest aside, éhCourt understands the sulbsta of Plaintiff’'s Section 1983
claim for malicious prosecution aigst Defendant Hoff to be difailure to conduct a reasonable
post-arresinvestigation of her claims of mistakatentity. “To establish a malicious
prosecution claim under § 1983, a pldfmust prove that the defendfginitiated or continued a
proceeding against him [or hewjthout probable cause.Chavez v. County of Bernali|l@
F.Supp.3d 936, 982 (D.N.M. 2014) (citiBgcker v. Kroll 494 F.3d 904, 913-14 (10th Cir.
2007). Plaintiff asserts no otheregjific allegations against Defdant Hoff other than he failed
to investigate her claims of staken identity. But such an alleged duty is forecloseBlaier v.

McCollan 443 U.S. 137 (1979).
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In Baker, the plaintiff was arrested pursuant tevarrant in his name but intended for his
brother who had falsely idengd himself when arresteltl. at 140-41. The plaintiff protested
his arrest on the basis of mistaken identity,aafter three days, was released when officials
compared his appearance to a booking photo of the his briathatr 141. The plaintiff
subsequently brought a Section 1983 claim ag#nmestounty sheriff for the “intentional failure
to investigate and determine that the wrong mas imprisoned,” which #nCourt characterized
as a false imprisonment claihd. at 137, 143.The United States Supreme Court held, however,
that an officer executing a facially valid arrestrrant is not “requiretly the Constitution to
investigate independently every claim of ineace, whether the claim is based on mistaken
identity or a defense such as a lack of reigiintent.... The ultimate determination of such
claims of innocence is placed in the hands of the judge and jlutydt 145-46.

Even assuming such a duty could be saigkist in some circumstances, pursuant to the
Tenth Circuit’s decision ilRomero v. Fay45 F.3d 1472 (10th Cir. 1999 |aintiff has failed to
state a claim against Defendant Hoff. The plaintifRommerobrought a Section 1983 claim for
an unreasonable post-arrest investigation. Thet stated that in order to succeed on such a
claim, the plaintiff “must assert facts thataatinimum, demonstrate [the defendants] acted
with deliberate or reckless intentd. at 1478. Conduct that amounts to a negligent post-arrest
investigation will not sufficeld. This standard similarly applies to claims of false imprisonment
under Section 198%ee idat 1480 (“a plaintiff states a claifor false imprisonment in violation
of § 1983 by specifically allegingéts that show a government oféicacted with deliberate or
reckless intent to falsely imprison the pldiit). Although Plaintiff alleges intentional and
willful conduct by Plaintiff as part of her recitation of the legal standards, the factual allegations

supporting Plaintiff's claims state moore than negligent conducgee Reyes v. Bd. of Cnty
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Comm’rs of Cnty of Arapaho€iv. No. 06-2319, 2008 WL 961565, * (D. Co. April 8, 2008)
(concluding that where the plaintiff was mistakeatyested that“[w]hile further investigation,

such as fingerprint comparison, might have revealed the error, the employees were under no
affirmative duty to conducuch an investigation”Armijo, 2018 WL 3118290, *13 (concluding

that the plaintiff failed to state a claim of unreaable post-arrest investigation where the officer
failed to investigate discrepancyamnrestee’s name compared to the warrant because the officer’s
conduct was merely negligent);

B. Claims Against Chief McCall, Administrator Apodaca, and the Hobbs Police
Department

Defendant contends thataintiff’'s Section 1983 claimagainst Chief McCall and
Administrator Apodaca should be dismissed bsedlaintiff's claims against them are
redundant of her claims against the City of Holftssthe Court has recognized before, “where a
plaintiff chooses to sue both the municipaltyd municipal official iran official capacity,
courts consistently dismiss the official capacity claim as ‘duplicativeedundant’ of the claim
against the municipal entityN.F. on behalf of M.F. v. Albuquerque Public SchoGls. No.
14-699 SCY/SMV, 2015 WL 13662805, *2 (D.M. May 4, 2015) (citindMcDonald v. Wisg
769 F.3d 1202, 1214-15 (10th Cir. 2014)). In respoR$aintiff merely contends that such
dismissal would be “premature” but providesfurther reasoning. Accordingly, because
Plaintiff is suing Chief McCallrad Administrator Apodaca in theiffaial capacities and is also
suing the City of Hobbs, the Court will disssiPlaintiff’'s Section 1983 claims against Chief
McCall and Administrator Apodaca.

As for the Hobbs Police Department, Plaint@presents that no claims against the Hobbs

Police Department are asserted in her Complaidtias therefore not nessary to dismiss this
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entity. Doc. 17 at 9. Given that Plaintifhs not made a claim against the Hobbs’ Police
Department, the Court finds Defendant’s contention on this point moot.
C. Plaintiff’'s Municipal a nd Supervisory Liability Claims under Section 1983

Plaintiff asserts three Swan 1983 claims against the City of Hobbs: unlawful seizure
(Count 1V); malicious prosecution (V); and supsory liability (VI1). The Court understands
these claims to be premised on Defendant Hoflegadly unconstitutionadrrest of Plaintiff.
However, “[a] municipality may not be helidble where there was no underlying constitutional
violation by any of its officers.Hinton v. City of Elwood, Kansa897 F.2d 774, 782 (10th Cir.
1993);Myers v. Oklahoma Co. Bd. of Cnty Comm1S1 F.3d 1313, 1316 (10th Cir. 1998) (“It
is well established, therefore atte. municipality cannot bealble under Section 1983 for the acts
of an employee who committed no constitutional violation.”). Thus, because the Court concludes
that Defendant Hoff did not violate Plaintiff’ ®@stitutional rights, the Court will likewise grant
Defendant’s Motion to Dismiss as to teedaims against the City of Hobbs.

D. State Law Claims Against Defendants

Plaintiff asserts three stdsav claims against Defendant Hoff, the City of Hobbs, Police
Chief McCall, and Administrator Apodaca: niggince (Count I); falsenprisonment (Count Il);
and Malicious Prosecution (Count Ill). Doc. 1-21&t17. Defendant argues that these claims are
foreclosed by the New Mexico Tort ClairAst (NMTCA), NMSA 1978, § 41-4-4 and the New
Mexico Court of Appeals decision Dickson v. City of Clovi2010-NMCA-058, 242 P.3d 398.
The NMTCA grants public employees immunitpiin tort actions “except as waived by the New
Mexico Religious Freedom Restoration Aotleby Sections 41-4-51tbugh 41-4-12.” NMSA
1978, 8§ 41-4-4. Under Section 41-4-12, this imityudoes not apply to the liability of law

enforcement officers “for personal injury, bodihjury, wrongful dedt, or property damage
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resulting from assault, battery, false imprisoninéalse arrest, malicioyzosecution, abuse of
process, libel, slander, defamation of charaeiefation of property rigtg or deprivation of any
rights, privileges or immunities secured by the constitution and laws of the United States or New
Mexico” when they are acting withthe scope of their duties.

In Dickson the plaintiff was arrested followirgtraffic stop for being a felon in
possession of a firearnid. at § 1. During the traffic stop, the officer noticed the firearm in the
vehicle. Id. at 1 2. The officer radioed dispatch andswdormed that the plaintiff was a felon.
Id. The officer questioned the plaintiff regard this fact but th plaintiff produced
documentation that he had received a meteconviction on the underlying charge. The
officer reviewed the document but was unsurgschuthenticity and accordingly arrested the
plaintiff. Id. The plaintiff's charges were ultimatatysmissed and he brought suit against the
City of Clovis and the officer. The trial court uttately dismissed plairitis state law claims of
negligence, false imprisonment, malicious prosien, assault and batterand wrongful arrest.
Id. § 17.

On appeal, the New Mexico Court of Appealfirmed the trial court’s dismissal of
plaintiff's state law claims. As for the negligenclaim, in which Plaintiff alleged that the
officer negligently failed to investigate the validity of the felony convittibe Court stated that
“it is well established in New Mexico that 4112 immunity is not waived in an action for
negligence standing alondd. at 1 19. Instead, the allegedyhigence must have caused an
enumerated tort or violation of rightsander to overcome the officer's immunitg. at 7 18.
Dicksonfurther indicates that the officer's neglitce “allegedly caused a third party to commit
one of the enumerated intentional actd.”at § 20Because the plaintiff did not specify an

enumerated tort in his negligence claim orgdi¢hat such negligence caused a third party to
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commit any intentional tort, the Court dismissed this clégmat 9 19-20. As for the plaintiff's
remaining state law claims, the court stated tinete claims presupposed that the officer did not
have probable cause to arrest the plaintifec@ise the Court determined that the officer did
have probable cause, the court upheld their dismissBl. 21.

The Court agrees with Defendants tBatksondirects dismissal of Plaintiff's state law
claims against these Defendants. Like the plaintiff's negligence clddickson Plaintiff
appears to be asserting anstaalone negligence claim agaimefendants for their alleged
failure to investigate her claims of innocenceaiRiff contends, however, that she states a claim
because she alleged that their negligence “cangay to Plaintiff and damages as set forth
herein.” Doc. 17 at 13 (citing Doc. 1-2  8Mhe Court concludes that this allegation is
insufficient because it does not specifyegmumerated tort under NMSA 1978, § 41-4-12, or
allege that such negligence caused altparty to commit any intentional tort.

Furthermore, as the Court has previousliedained, Plaintiff dichot allege sufficient
facts from which the Court could concludatiDefendant Hoff's probable cause to arrest
plaintiff was negated by adially invalid warrant.Dicksonstands for the proposition that claims
for false imprisonment and malicious prosecution are not viable where the plaintiff's arrest was
based on probable causze also Santillo v. N.NDept. of Public Safefy2007-NMCA-159,
12, 13, 173 P.3d 6 (“An officer who has probable cdaaserest a person cannot be held liable
for false arrest or imprisonment, since probalalese provides him witthe necessary authority
to carry out the arrest”)Accordingly, likeDickson Plaintiff failed to state a claim for false
imprisonment and malicious prosecution beeaglse failed to assert plausible facts that
Defendants acted without probable cause. TawriGiccordingly will dismiss Plaintiff's state

law claims against these Defendants.
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IV.  CONCLUSION
For the foregoing reasons, the C@BRANTS Defendants’ Miwon and dismisses
Plaintiffs Complaint without prejdice. Plaintiff shall have twenty-one days from the entry of

this Order to file an amendedroplaint, if she so chooses.
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