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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

LORRAINE CHAVEZ DAVIS,
Plaintiff,
V. Civ.No. 18-228KK

NANCY A. BERRYHILL,
Acting Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER 1

THIS MATTER is before the Court on the Sociadsirity Administrative Record (Doc.
19), filed June 21, 2018, in support of Plaintiff Lon@iChavez Davis’ Complaint (Doc. 1) seeking
review of the decision of Defendant Nancy Berryhill, Acting Commssioner of the Social
Security Administration (“Defedant” or “Commissioner”) denyinils. Davis’ claim for Title Il
disability insurance benefits. On Septem®@r2018, Ms. Davis filed her Motion to Reverse and
Remand for Payment of Benefits, or in tlAdternative, for Rehearing, with Supporting
Memorandum. (Doc. 26.) The Commissiofilzd a Response in opposition on November 8,
2018 (Doc. 27), and Ms. Davis filed a Repip November 23, 2018 (Doc. 28). Having
meticulously reviewed the entirecord and the applicable laand being fully advised in the
premises, the Court finds that thietion is well taken and shall E&8RANTED.

I. Legal Standards

A. Standard of Review
This Court must affirm the Gomissioner’s final decision demg social security benefits

unless: (1) “substantial evidesi’ does not support the decisiam; (2) the Administrative Law

! Pursuant to 28 U.S.C. § 636(c), the parties consented to the undersigned to conduct any or all prooeetdings, a
enter an order of judgment, in this case. (Doc. 15.)
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Judge (“ALJ”) did not apply the correleigal standards in reaching the decisioA2 U.S.C. 88§
405(g), 1383(c)Maes v. Astrugs22 F.3d 1093, 1096 (10th Cir. 200Bamlin v. Barnhart 365
F.3d 1208, 1214 (10th Cir. 2004)angley v. Barnhart373 F.3d 1116, 1118 (10th Cir. 2004). The
Court must meticulously review the entire record but may “neither reweigh the evidence nor
substitute [its] judgment for that of the agencyB&wman v. Astryes11 F.3d 1270, 1272 (10th
Cir. 2008);Flaherty v. Astrug515 F.3d 1067, 1070 (10th Cir. 2007).

“Substantial evidence is such relevant evick as a reasonable mind might accept as
adequate to support a conclusiohdngley 373 F.3d at 1118. A decision “is not based on
substantial evidence if it is oveln@lmed by other evidence in the record or if there is a mere
scintilla of evidence supporting itltl. Although the Court may not re-weigh the evidence or try
the issuegle novg its consideration of theecord must include “anything that may undercut or
detract from the [agency]'s findings order to determine if the substantiality test has been met.”
Grogan v. Barnhart 399 F.3d 1257, 1262 (10th Cir. 2005).h¥l possibility of drawing two
inconsistent conclusions from the evidence durevent [the] findingfrom being supported
by substantial evidencel’ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007).

The agency decision must “provide this dowrth a sufficient basis to determine that
appropriate legal principldsave been followed.Jensen v. Barnhard36 F.3d 1163, 1165 (10th
Cir. 2005). Thus, although an AlsInot required to discuss eveece of evidence, “the record
must demonstrate that the ALJ considered dahekvidence,” and “the [ALJ’s] reasons for finding
a claimant not disabled” must be “arfiaied with sufficient particularity.”Clifton v. Chatey 79

F.3d 1007, 1009-10 (10th Cir. 1996).

2 Judicial review is limited to the Commissioner’s final decision, which is generalBLtbis decision.Silva
v. Colvin 203 F. Supp. 3d 1153, 1155 n.1 (D.N.M. 2016). “This case fits the general framework, and thbesfore, t
Court reviews the ALJ’s decision B2 Commissioner’s final decisionld.
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B. Disability Determination Process

A person musiinter alia, be “under a disability” to qualiffor disability insurance benefits
under Title Il. 42 U.S.C. 88 423(a)(E), 423(d)(1)(A). An individulis considered to be “under
a disability” if she is unable

to engage in any substantial gainful activity by reason of any medically
determinable physical or mental impairmevitich can be expected to result in
death or which has lasted or can be exgbtd last for a continuous period of not
less than 12 months.

42 U.S.C. § 423(d)(1)(A).
The Commissioner has adopted a five-stegueatial analysis to determine whether a
person satisfies the statutory criteria:

(2) At step one, the ALJ must determiwhether the claimant is engaging in
“substantial gainful activity? If the claimant is engaging in substantial
gainful activity, he is not disabledgardless of his medical condition.

(2) At step two, the ALJ must determitine severity of the claimed physical or
mental impairment(s). If the claimant does not have an impairment (or
combination of impairments) thas severe and meets the duration
requirement, he is not disabled.

3) At step three, the ALJ must determine whether a claimant’s impairment
meets or equals in severity onetloé listings described in Appendix 1 of
20 C.F.R. Part 404, Subpart P, and mdetsduration requirement. If so, a
claimant is presumed disabled.

4) If none of the claimant’s impairmenineet or equal oref the listings, the
ALJ must determine at step four whet the claimant can perform his “past
relevant work.” This &p involves three phaseédl/infrey v. Chater92 F.3d
1017, 1023 (10th Cir. 1996). Firshe ALJ must considell of the relevant
evidence and determine what is “the nfoktimant] can still do despite [his
physical and mental] limitations.” 20 C.F.R. 88 404.1545(a)(1),
416.945(a)(1). This is called the ctant’s residual functional capacity
(“RFC”). 1d. 88 404.1545(a)(3), 416.945(a)(3). Second, the ALJ must
determine the physical and mental ded& of the claimant’s past work.

3 “Substantial work activity is work activity that involves doing significant physical or mental activities.” 20
C.F.R. 88 404.1572(a), 416.972(a). “[W]ork may be substantial even if it is done on a part-time basis or if you do
less, get paid less, or have less responsibility than when you worked bdfihre'Gainful work activity is work
activity that you do for pay or profit.” 20 C.F.R. 88 404.1572(b), 416.972(b).
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Third, the ALJ must determine whethaiven the claimant's RFC, the

claimant is capable of meeting thatemands. A claimant who is able to

perform his past relevamiork is not disabled.

(5) If the claimant is unable to germ his past relevant work, the

Commissioner, at step five, must shthat the claimant is able to perform

other work in the national economy, considering the claimant’s RFC, age,

education, and work experience. the Commissioner is unable to make

that showing, the claimant isedmed disabled. If, however, the

Commissioner is able to make the regdishowing, the claimant is deemed

not disabled.
See20 C.F.R. § 404.1520(a)(4pischer-Ross v. Barnhartt31 F.3d 729, 731 (10th Cir. 2005);
Grogan 399 F.3d at 1261. The claimant has the iniiialden of establishing disability in the
first four steps of this analysisBowen v. Yuckerd82 U.S. 137, 146, n.5 (1987). The burden
shifts to the Commissioner at step five to show that the claimant is capable of performing work in
the national economyld. A finding that the claimant is disaul or not disabled at any point in
the five-step evaluation process is dosore and terminates the analysi€asias v. Sec’y of

Health & Human Servs933 F.2d 799, 801 (10th Cir. 1991).

Il. Background and Procedural History

A. Factual Background

Ms. Davis alleges that she became disabled at age fort{/bgnause of psoriatic
arthritis, bipolar disorder, anxiety disordaypothyroidism, and high blaopressure. (AR. 39,
108, 196, 239°) Ms. Davis earned a bachelor’s degin English, and, in 2001, she entered a
master’s program in secondary education, wkloh did not complete bause of her psoriasis
and psoriatic arthritis. (AR. 24.$he worked as a teacher, as aecand reader of standardized

exams, as a group facilitator, as a case managdras an exam proctor. (AR. 24-32.) Ms.

4 Ms. Davis originally claimed to have become disabled on January 1, 2009, but at her adminietietige h
she amended the alleged onset date to July 1, 2012.

5 Citations to “AR” are to the transcript of the adretrative record filed in this matter on June 21, 2018.
(Doc. 19.)
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Davis reported that she stopped working on October 24, 2013, because of her conditions. (AR.
239.)

1. Medical History and Relevant Medical Evidencé

a. Medicine Downtown Dr. Unverzagt 2008-2015

The record reflects that Ms. ia received primary care trgaent with physician Dr. Mark
Unverzagt at Medicine Downtown from Jamp2008 through August of 2014. (AR. 349, 1344.)
Treatment notes from 2008 reflect that Dr. Uraggt saw Ms. Davis aehst eight times for her
bipolar disorder with depressi@nd for arthritis. (AR. 349-63.Dr. Unverzagt's notes reflect
that in 2008 Ms. Davis was at times depressedagdy, experienced sui@tideation but without
an active suicide plan, had loss of motivatioe|ifegs of agoraphobiand obsessive compulsive
behaviors, and experienced adverse side sfté#dithium. (AR 356-61.) Dr. Unverzagt saw Ms.
Davis at least three times in 2009 and she wasrtedly stable and doing well on lithium without
side effects. (AR. 366-370.)

By January 2010, however, Ms. Davis reported that she éal depressed for a month,
and had symptoms of sadness, anhedonia, bedisleep, extreme nervousness and/or worry, was
quick to express or feel anger, and was socially isolating; Dr. Unverfageceher to counseling.
(AR. 371.) She was feeling “the same” inbRgary 2010, and she hatisturbed sleep, and
difficulty concentrating and/or completing tagk®ugh she was taking medication as prescribed.
(AR. 372.) Ms. Davis treated with Dr. Unverzéigtee additional times in 2010 and three times in
2011 and she was by and large compliant withlitdum and doing well overall. (AR. 374-79,
381, 389, 444.) After reportedly being stable on lithium in January and June 2012 (AR 390, 392),

by September 2012, Ms. Davis was lacking in naiton and Dr. Unverzagoted that she was

6 Ms. Davis' medical, psychiatric, and counseling records are voluminous. The following summary presents
an extensive, but not exhaustive, overview of Ms. Davis’ relevant treatment history.
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positive for depression and mania. (AR. 39And in December 2012, Ms. Davis reported that
she was doing fine overall, denied an exacerbatiatepression, and repodig felt well. (AR.
398.) Ms. Davis saw Dr. Unverzagt one timeSeptember 2013 complaining about physical
problems. (AR. 401.)

In April 2014, Ms. Davis reported “doing well”ith regard to her chronic health problems
and although reportedly under a lotsbfess, denied significant mia or depression. (AR. 509.)
By August 2014 however, her depression had worsanddhe reported Yiag suicidal thoughts
and staying in bed for stretches of a coupladays at a time. (AR 1346.) During visits in
September 2014, she reported feeling malais&. (844), but later in the month she had gotten
a job and felt her depression was “better R(A337.) In October 2014, Ms. Davis was “becoming
a bit manic,” but she was not suffering deprassi¢Doc. 1334.) In November 2014, Ms. Davis
was feeling “more depressed,’sskeported being in “mental pdiand having suicidal thoughts,
and since she was back on lithium, her manic symptoms had decreased. (Doc. 1332.) On
December 3, 2014, Ms. Davis saw Dr. Unverzagt as a follow up after being hospitalized in the
UNM psychiatric ward, during which time her psyatric medications were discontinued and she
was treated with Electroavulsive therapy (ECT). (Doc. 1330During this vist, she reported
night terrors, dread, and feeling terrible; sheoaleported increased insomnia, a recurrence of
depression, having suicidal thoughasd being angry all the timgDoc. 1330.) At a December
18, 2014 visit although naissessed to be in crisiasdadenying depression, Ms. Davis was
documented as manic; refusing to take lithihanying undergone five ECT treatments and refused
to have any more; had been experiencing intermittent suicidal and homicidal ideation; she denied
being depressed; angry about her mental-health treatment options. (AR. 1328-29.) On December

23, 2014, Ms. Davis reported that she was doinghhhetter on Depakote, she had much less



mania and emotional lability, arsthe was sleeping soundly; she aigported “a lot of anxiety”;
and Dr. Unverzagt noted that tiel not want her to use presa@itbcontrolled substances because
she might be abusing them. (AR 1326-2Qh December 31, 2014, Ms. Davis exhibited some
mania, emotional lability, anchger toward her parents. (AR325.) Dr. Unverzagt refused Ms.
Davis’ request for pain medication and advisedhatr her family had reptad that she was taking
pain medication inappropriately (which she @ehdoing). (AR. 1324.) Dr. Unverzagt noted that
Ms. Davis had paged him in the middle of the niblktprevious week compiang of severe pain
and that some of her rationales for treaimt were inappropriate. (AR. 1324-25.)

In January 2015, Ms. Davis reported to Dr. Unzegt that she had paaverywhere all of
the time; she denied mania, but reported sdepession with fatigue. (AR. 1320.) In February
2015, during a routine follow-up she reported iniélent use of Adderall and that she was
experiencing anger problems and contributing “peadity issues at work."(AR. 1315.) In April
2015, Ms. Davis reported that she was doing veslf on new medications prescribed by UNMH
psychiatry clinic, she felt less manic and a Issldepression, but she didt have a regular sleep
pattern. (AR. 1312.) In July 2015, she reportedoleéef that she might have narcolepsy because
she would suddenly “get weak all over and have ta take a nap” (aircumstance that Dr.
Unverzagt attributed to medicaii side effects, and was doubtful as to narcolepsy); she reported
the use of Adderall to help with this cotidn. (Doc. 1310.) In September 2015, Dr. Unverzagt
noted that Ms. Davis was off medtion but “holding her own” andahshe had slightly pressured
speech. (AR. 1304.) In November 2015, during a routine wellness care appointment, in addition
to discussing physical problems, Ms. Davis reporégdirding her mental health that she had been
off her medication for two months, that her mood beedn stable, and that her current psychiatrist

said that she is not bipolar, but she may Hasrelerline personality disorder. (AR 1297.)



b. Dr. Pierce 2015-2016

In September 2015, on referral from Dr. Ureagt, Ms. Davis began seeing Dr. Surya
Pierce to evaluate and treat her psoriatic arthnisoriasis, bipolar disorder, chronic pain, and
steatohepatitis. (AR 910.) Ms. Davis reportedDr. Pierce that since January 2015, she had
significant chronic pain and assoedtdistress. (AR. 910.) Shesalreported that she had daily
chronic pain that waxed and waned since 1990, wsherwas diagnosed with fibromyalgia. (AR.
910.) She reported, also that théngaterferes with dlaspects of her lifand it was complicated
by “significant psoriasis and psoriatic aitis[,]” and although kblogic agents “helped
tremendously” with the arthritis, her myofasciaimppersists. (AR. 910.Ms. Dauvis also reported
to Dr. Pierce that she was “varlg disabled by her chronic pain and mental health issues.” (AR.
911.) Among other things, Dr. Péarnoted that Ms. Davis’ bipaldisorder was poorly controlled
and assessed her as having “significant merdaltin problems in the $& year due to poorly
controlled bipolar illness.” (AR913-14.) Ms. Davis saw Dr. Pierceadq five days later, and he
noted that she had pressured speech, was tearful at times, insisted that she was anxious and
appeared to be showing signsusfcontrolled bipolar illnessnd may have somatization related
to this. (AR. 908-09.) In September 2015, N&vis reported to DrPierce that she had a
recurrence of her chronic and dgiimyofascial pain, and ongoing pain in her lower pelvis. (AR.
902.) Dr. Pierce noted that shas “tearful at times” and # she endorsed “some possible
somatizations of her moods in physical forn{AR. 902.) In March 2016, Dr. Pierce noted that
Ms. Davis’ mood was good, and her fiboromyalgianpaad improved with medical marijuana.
(AR. 1375-76.) In April 2016, Dr. Pierce notechthiMs. Davis was anaus, with pressured,
somewhat rambling, and anxious speech aiu gdhover her trunk, which was improved by use

of medical marijuana. (AR. 1373-74.) May 2016, Ms. Davis saw Dr. Pierce to follow up



regarding recent emergency room visits for divaeliis, and dizziness, aralso reported that she
was certain that she did not hebhipolar disorder. (AR. 1370-71.)

c. Psychological Evaluation 2014

The New Mexico Disability Determination Services Office referred Ms. Davis to Thomas
Dhanens, Ph.D, for a psychological evaluationFebruary 2014. (AR. 413.) Dr. Dhanens
diagnosed Ms. Davis with bipoldisorder in partial remissionith medication. (AR. 417.) As
to “vocational implications” Dr. Dhanens noted the following:

The claimant is currently employed. nything beyond this is speculative. (i.e.,
Whether she will be able to hold the joblfe loses it, will it be due to Bipolar
disorder? Could she possibly work fdime?) It would depend on situational
stresses, medications, working conditions, motivation, etc. This generality might
apply to anyone. But, | believe she isiak of behaving inappropriately on the job

if stressed. Even if moodwings are stabilized, treeris still anunderlying
characterological component She is judgmentaland challenges perceived
‘injustice’ whether medicated or not; this is eco-syntonic. She said she gets irritated
with the testing candidates she works witht has been able to mask her feelings,
with medication.

(AR. 417.)

d. UNMH Psychiatric Hospitalization 2014

On November 4, 2014, Ms. Davis was admitted to the hospital because she was actively
suicidal. (AR. 683.) Notes from the behavidnaklth adult psychiatrimterview indicate that
Ms. Davis’ grown children told lmgoroviders that her depressiordhaorsened over the past year
due to medical problems and interponal stress. (Doc. 686.) M3avis also reported that her
mood had worsened over the past year, that shenbeeasingly frequent thoughts of death for the
past two months that had worsened over theipuevwo days. (Id.) On November 6, 2014 Ms.
Davis was transferred to an inpatig@psychiatric centeat the University oNew Mexico Hospital
(UNMH) where she received treatment througbvbdimber 14, 2014, for itability, suicidal

ideation, depressed mood, pressured speech, insomnia, poor appetite, and feelings of guilt. (AR



629, 1042-43.) Records from this time frameaeffithat Ms. Davis had told various medical
providers different stories regarding her suicidalation—she told an emergency room provider
that she had picked out a ropeadtactor supply storeand had identified some trees from which
to hang herself, she told a University Hospitalyider that she was actiyesuicidal, but she did

not have a plan, and records from the inpatmsychiatric center reflect that Ms. Davis was
admitted to the hospital because she had sent her sister a text message asking what dosage of
medication could Kill her. (AR. 683, 1043During her inpatient treatment period, Ms. Davis
received four ECT treatments, and the treatmemsiodicate that she wamproving as a result

of the ECT. (AR. 1030, 1047.) Shéso received behavioral heattierapy. (ARL030.) By the
time she was discharged, Ms. Davis did not dematesémy features of gdeession, she was stable,
she denied suicidal or homicidal ideation aarditory verbal hallucinations, and she attended
appropriately to her activities of daily living. (AR. 1047.) Upon admittance, Ms. Davis’ GAF
was assessed to be 25, and at discharge her GAF was assesse(La4z7).

e. Other Mental Health Treatment

Ms. Davis participated in individuaind group therapy consistently from August 2014
through September 2016. (AR. 530, 801-14, 964, 967, 973, 982-85, 987-1025, 1220-31, 1432-
47.) To the extent that they inform the Caosidnalysis, treatment notes from these counseling
sessions are discussed latethiis Opinion.

f. Other Psychiatric Treatment

” The GAF is a subjective determination based on a scale of 100 to 1 of “clinician’s judgment of the
individual's overall level of functioning.” Am. Psychiatric Ass'n, Diagnostic & Statistical Manual of Mental
Disorders(4" ed. 2000) at 32. A GAF score of 41-50 indicates serious sympmmss(icidal ideation, severe
obsessional rituals, frequent shoplifting) OR any serious impairment in social, occupational, or guttmulifig
(e.g, no friends, unable to keep a joll. at 34.
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In January 2015, Ms. Davis began psychiateatment with Dr. Edwin Hall. (AR. 825.)
Dr. Hall screened Ms. Davis for common DSM diagnoses, and found her to have significant
symptoms of depression, generalized anxietyrdexp panic disorder, s@l anxiety disorder,
obsessive-compulsive disorder, PTSD, bipolaodier, ADHD, and personality disorder. (AR
825.) Dr. Hall noted that Ms. Davis reported having thoughts of wanting to die or of killing herself
many times each day. (AR. 828.) Dr. Hall assedé&dDavis to have a GAF of 50. (AR. 829.)
Ms. Davis saw Dr. Hall again frebruary 2015, and she reportedmaughts of suicide (AR. 820,
822), and again in May 2015 (AR. 816), when Mavis was experiencing sleep issues (AR 818);
at these visits, Dr. Hall continued to assessDdsiis’ GAF as 50. (AR. 817, 821.) In the interim,
in March 2015, Ms. Davis saw Dr. Erin Tansey, réipgrto her that she and Dr. Hall did not want
to continue their treating relatiship. (AR. 967.) Dr. Tansegsessed Ms. Davis to have a GAF
of 50, and diagnosed her with borderline pertndisorder. (AR 967.) Ms. Davis’ “chief
complaint,” as noted by Dr. Tansey, was tha bhd “mood disorders that sometimes manifest
with physical issues.” (AR 967.) Ms. Davis regarto Dr. Tansey thahe had suicidal thoughts
all her life, but did not presently ta such thoughts, nor did she harg/ suicidal intent or plan.
(AR 968.) In her mental status examinationesotDr. Tansey described Ms. Davis as “very
irritable[,] . . . angry and yelling intermittently dog the interview” with an affect that ranged
from joking to hostile. (AR 970.)

In September 2015, Ms. Davis saw Dr. Samhaenont Moss for psychiatric treatment.
(AR 1032.) Dr. Moss diagnosed MBavis with borderline personglidisorder, with a GAF of
50, and noted the following medical conditionsonalcoholic steatohepatitis, hypothyroidism,
GERD, fibromyalgia, psoriatiarthritis, hypertension, and hypeitlemias. (AR. 1032.) Ms.

Davis reported to Dr. Moss thatesivas mentally stable, but tHaér medical conditions made
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“everything difficult for her.” (AR. 1032-33.) Ms. Davis particularly complained that her
fiboromyalgia had become a bigger issue, she hastpat is “very bad,” and she was in constant
discomfort due to psoriatic artlis. (AR. 1033.) Ms. Davis algseported that she had experienced
insomnia for the past year, and that her pain asohmmia were such that she would not be able to
continue work as a test administrator. (AR 1033.) Dr. Lamont noted that Ms. Davis was “easily
incensed, comfortable, making negative, bitingestagnts toward others,” and that, the “central
theme” of her thought content was “being offethd®y others quite edg.” (AR. 1035.) Dr.
Lamont noted that Ms. Davis presented “wittself-described diagnosis of bipolar affective
disorder, but upon further examination it is quotevious that [she has] borderline personality
disorder.” (AR. 1035.) Ms. Davis saw Dr. Maagain in October 2015, and Ms. Davis reported
that she had stopped taking medication. (AR. 1284) Davis reported that she was getting 5-6
hours of sleep each night but did not feel restéehafird, she had chronfeelings of guilt or
worthlessness, and she reported feeling anxices tiut that she was finding ways to work with
it through therapy. (AR. 1237.) [Moss noted that Ms. Davis’ @sentation was “consistent with
borderline personality disorder” dmalthough Ms. Davis w&a‘'uncomfortable with this diagnosis,”
she agreed that her symptoms were consistéhtiae diagnosis. (AR. 1240.) Ms. Davis reported
that she was not interested in any new meitica (AR. 1240.) Dr. Moss assessed Ms. Davis’
GAF to be 49. (AR. 1237.) Dr. Moss dischar@ésl Davis in February 2016 because she refused
medications. (AR. 1472-73.) Ms. Davis’ GAFthat time was 49. (AR. 1473.)

g. The State Agency Consultants

On January 19, 2014, consultative examineHbeen Brady assesssts. Davis’ physical
residual functional capacity based on an exatignaf Ms. Davis’ medical records ranging from

January 2008 through September 2013. (AR. 82-&%8.) Brady assessed Ms. Davis as being
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capable of “medium work” with frequent gkoiral limitations, and certain environmental
limitations. (AR. 80-82)See20 C.F.R. 8 404.1567(c) (defining ciem work as involving lifting
no more than 50 pounds at a time with frequiting or carrying of objects weighing up to 25
pounds). Dr. John Pataki, another examiner m@tie same conclusions on September 19, 2014.
(AR. 95-98.)

On February 24, 2014, consultative examineriBizabeth Chiang evaated some of Ms.
Davis’ medical records ranging from Janu@008 through December 2012, as well as Dr.
Dhanens’ psychological evaluation. (AR. 85Dr. Chiang concludedhat Ms. Davis “can
understand, remember, and carry detiailed but not complex imsttions, make decisions, attend
and concentrate for two hours dirae, interact adequately witto-workers and supervisors, and
respond appropriately to changesiwork setting.” (AR. 86.)Upon review of the records, Dr.
Paul Cherry reached the same cosicn on September 17, 2014. (AR 100-01.)

B. Procedural History

On December 3, 2013, Ms. Davis filed arplagation for a period of disability and
disability insurance benefits under Title Il of thecib Security Act, 42 L5.C. § 401 et seq. (AR.
74.) The agency denied Ms. Davis’ applicatiamnshe initial level ad upon reconsideration on
February 25, 2014 and September 22, 2014, respectively. (AR. 75-108, 89-103.) On November
24, 2014, Ms. Davis requested a hearing before anidistrative Law Judge (ALJ). (AR. 140.)
ALJ Doug Gabbard, 1l conducted adnmg on October 19, 2016. (AR. 14-72.) Ms. Davis appeared
in person at the hearing with her Attorney, Michidatker (AR. 6, 14.) The ALJ took testimony
from Ms. Davis (AR. 16-69), and from an impattvocational expert (VE), Bonnie Ward (AR.

16, 69-72.) On December 22, 2016, the ALJ issarednfavorable decision. (AR. 108-18.) On
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January 19, 2018, the Appeals Caldenied Ms. Davis’ request f@eview, rendering the ALJ’'s
decision the final decision of the Commissiofiem which she now appeals. (AR. 1.)

C. The ALJ’s Decision

The ALJ determined at step one of thqusmntial evaluation proceghat Ms. Davis met
the insured status requirements through Jun2@I(®, and that she had not engaged in substantial
gainful activity since the alleged onset date of July 1, 2012. (AR. 110.) At step two, the ALJ
found that Ms. Davis has the sewampairments of inflammatohysoriatic arthitis, anxiety,
affective disorder, and borderline personalityodder. (AR. 110.) The ALJ also found that she
has the non-severe impairments of hypertamsidiabetes, fibromyalgia/myofascial pain,
gastroesophageal reflux disease (GERD), nonalwosigatohepatitis, insomnia, asthma/chronic
obstructive pulmonary disease, mild bilateral catardigtoprotein deficieneis, and diverticulitis.
(AR. 111.)

The ALJ determined at step three that Mavis’ impairments do not meet or medically
equal one of the listed impairments in 20F®. Part 404, Subpart P, Appendix 1, citing,
specifically, 20 C.F.R. 404.1520(d), 404.1525, and 4041%2K. 111.) At step four, the ALJ
found that Ms. Davis has the resadifunctional capacity to perfor medium work as defined in
20 C.F.R. 404.1567(c),

except that [Ms. Davis] can perfor frequent climbing, stooping, kneeling,

crouching and crawling, and unlimited batang. She must avoid concentrated

exposure to humidity and extreme tempedurShe is also limited to semi-skilled

work (work which requires understanding, remembering and carrying out some

detailed skills, but does not requirdoing more complex work duties).

Interpersonal contact with supervisomrsdacoworkers must be incidental to the

work involved, but her supervision should hen-critical. She will do best in a

work setting where she can frequentlyriwalone. She should have only occasional
contact with thegeneral public.
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(AR. 113). Based on this RFC finding ane tlestimony of the VE, the ALJ concluded
that Ms. Dauvis is unable to perform past relewveortk, but that there are jobs existing in significant
numbers in the national economy tehae can perform. (AR. 116-18.)

[ll. Analysis

In support of her Motion, Ms. & argues that (1) the ALJifad to consider all of her
psychological limitations and, therefore, failed tdfisiently restrict her ability to deal with
coworkers, supervisors, and the public or to m@rswhether she can sustain work on a regular
and continuing basis (Doc. 26 at 19-23); (2) the Akred in failing to assess a fingering limitation
(Doc. 26 at 23-24); (3) the ALJdInot properly weigh her’ GAF sces (Doc. 26 at 24); and (4)
the ALJ's step five findings were flawed besa he did not ask the V& notify him if her
testimony was inconsistent with the DOT, aretduse the VE did not explain how a person
working on an assembly line woute considered to be “frequentlyorking alone.” (Doc. 26 at
25-27.) Forthe reasons discussed below, thet@iads the ALJ’s findings regarding Ms. Davis’
mental health limitations are not supported by subsiaidence in light of the record as a whole.
Because, the Court remands this matter based on the issues raised by Ms. Davis regarding her
mental health, the Court does not addiMssDavis’ remaining claims of error.

1. The ALJ’'s Findings Regarding Ms. Davis’Mental Health Are Not Supported by
Substantial Evidence in Light of the Record as a Whole

The ALJ accorded “little weight” to Dr. Dhang€nopinion that Ms. Davis is at risk of
behaving inappropriately on the job if stressedduse even if her mood swings are stabilized,
there is an underlying charactlgical component. (AR. 115-1817.) In that regard, the ALJ
reasoned that Dr. Dhanens notidt his opinion was “specula&” (specifically, Dr. Dhanens
stated that Ms. Davis was “currently employeshything beyond this is speculative”), and that

his examination of Ms. Davis showed “largely mad functioning in spite aimpairments.” (AR.

15



116, 417.) Ms. Davis argues that because “[a]ny time a psychologist offers an assessment of
predicted functioning, it could be deemed ‘specul@fivilne ALJ erred in g¥ing little weight to

the opinion on that ground. (Doc. 26 at 20.) She also argudgkéhaltJ erred in finding that Dr.
Dhanens’ examination of Ms. Davis “showed largely normal functioning [despite] impairments.”
(AR. 116, Doc. 26 at 20.) Ms. Davis argues, furttieat the ALJ erred in failing to consider the

fact that when Dr. Dhanens evaluated Ms. Dawswas not privy to her diagnoses of borderline
personality disorder, to her medl records demonstrating psyatnic hospitalization, and to her
subsequent refusal to tageychiatric medication(Doc. 26 at 20-21.)

In some regards, Ms. Davis’ arguments related to the ALJ’'s treatment of Dr. Dhanens
opinions are unpersuasive. For exdanit was Dr. Dhanens him§ehot the ALJ, who described
his opinions as speculative. That Dr. Dhanensagesf his assessment of Ms. Davis’ ability to do
work related-activities by explaining that hisimipns were speculative, constitutes substantial
evidence supporting the Als)’concordant reasoningangley 373 F.3d at 1118 (stating that
substantial evidence ithat which “a reasonable mind mightcept as adequate to support a
conclusion”). Further, although Dr. Dhanens’ “rta@rstatus” examination nes indicate that Ms.
Davis’ delayed recall of three wardvas 2/3; that her “[v]erbal albattion was inconsistent”; that
she had “some difficulty on tasks involving seqcieg and sustained attention,” she had no
difficulty in several otheareas. (AR. 415-16.)

To that end, Dr. Dhanens noted that MsviBavas well oriented; she was able to name
five recent presidents and fivede cities with no difficulty; she was composed; she was not labile;
she had a neutral affect; she seemed objective and eager to pnésid®tion; her presentation
was not melodramatic or histrionic; her thinkiwgs coherent, logical, and goal directed, and not

expansive, pressured or scattetbdre was no hesitati, blocking or confusion; she had no issues
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with immediate recall; and sherfmed some arithmetic calculations adequately. (AR. 415-16.)
Dr. Dhanens’ “impression” was that her moodatder was improved with medication (she was
then medicated), and he did not observe anythiagy remarkable in terms of her mood, affect,
behavior, or thought process.”iRA416-17.) Thus, with the handlfof exceptions noted by Ms.
Davis, Dr. Dhanens mental status examinatrmhlas impression of M®avis supports the ALJ’s
conclusion that Ms. Davis showed “largehormal functioning” during her psychological
evaluation under the substal evidence standard.angley 373 F.3d at 1118.

This notwithstanding, Dr. Dhans’ mental status evaluatiohMs. Davis is but a fraction
of the relevant evidence of Ms. 8’ mental health issues, and the ALJ does not appear to have
considered Dr. Dhanens’ opinion that “withoutdization [Ms. Davis] likely would appear more
openly symptomatic with mood disorder, andosetarily behavior disorder” (A.R. 417)—in the
context of the record aswhole. The recornd this case is expansive—exceeding fifteen-hundred
pages and covering Ms. Davis’ dieal and mental health issusganning approximately nine
years. During this time frame, among other things, Ms. Davis was variously medicated,
unmedicated, and her mentadith diagnoses were chandedgainst this evidentiary backdrop,
the ALJ’s findings regarding Ms. Da’imental health records in terms of her RFC are, essentially,
the following:

[the claimant has a history of mental health problems, including inpatient

hospitalizations due to suicide attemptsl &eations. [She] Isaalso continuously

been in counseling, and had [ECT] as additional mode of treatment. The

claimant also has a history of stopping psychotropic medication. . . . a history

of manic behavior, excessive alcohol umed difficult interactions with a former
fiancé that at times exacerbated her functioning.

[Despite this] history . . her mental health was largely reported as stahl¢he
record. In June 2012, shortly before theeaded onset date, she had a stable mood

8 At the hearing, Ms. Davis testified that there was no medication for her current diaghbsiderline
personality disorder. (AR. 44.)
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[as she reported to DiJnverzagt]. In Februan2014, at the consultative

examination [with Dr. Dhanens], while the claimant endorsed lack of motivation,

she denied depression, andted life was going welland she was stable with

medication. Her thinking wasoherent, logical, and goatiented. [Dr. Dhanens]

noted that he did not observe anythinghaekable in terms of her mood, affect,

behavior or thought process.

(AR. 114 (citations omitted) (emphasis added); 392, 413-16.) The ALJ also found that Ms. Davis
“appears to do well with@atment, and [despite] her hospitaiiaas, has done very well overall.”

(AR. 114) In support of this finding the ALJ cst€l) a treatment note from Ms. Davis’ November

4, 2014, admission for inpatient treatment indicatimgg Ms. Davis was actively suicidal (AR.

114, 683); (2) a treatment note from Dr. Urragt from 2014 indicatinghat Ms. Davis was
exhibiting mania (AR. 114, 1325); X3 treatment note from Dr. Unverzagt in Noweer of 2015
indicating that Ms. Davis was unmedicated, mgorted that her mood was “stable” (AR. 114,
1297); (4) a treatment note from Dr. O’SullivarSaptember 2015 indicating that Ms. Davis was
not currently taking psychotropic medications, but was in intensive cognitive behavioral therapy
(AR. 114, 1289); and (5) a single page of colingerecords indicating #t Ms. Davis and her
partner were attendirgpuple therapy in January and Feloyuaf 2016. (AR. 114, 1496). Viewed

in the context of the record as a whales is not substantial evidence.

The foregoing few treatment records appedwatee been selected by the ALJ because they
tend to support a finding of non-disability, whilehet relevant treatment records from the same
time frames which were omitted from the ALJ's analysis, do not. Although the ALJ correctly
observed that, in June 2012, (before the alleged onset date) Ms. Davis reported to Dr. Unverzagt
that her mood was stable, Dr. Unverzagt's treatment notes from September 2012—three months
later, indicate that Ms. Davis was anxious, deggdsand manic. (AR. 396.) Additionally, while

the ALJ relied heavily on Dr. Dhanens’ Febru2f14 psychological evaluation to the extent that

it indicated Ms. Davis’ “normalmental functioning, there is substial evidencen the record

18



that later in 2014, Ms. Davis’ mental health isssigsificantly worsened. For example, in August
2014, Ms. Davis had worsening depression and wstalg in bed for a couple of days at a time
(AR. 1346); in September 2014 Ms. Davis’ moodsvilat, and her depression was “not worse”
but she felt malaise (AR. 1344); Ms. Davissmaanic in October 2014 (AR. 1334); and in
November, Ms. Davis was hospitalized becawsapng other mental health issues, she was
suicidal. (AR 629, 1042-43.) Although Ms. Davischarge notes reflect that she had improved
with inpatient treatment, by the next morghe was manic, she was not taking psychotropic
medication, and she was experiencing intermitaridal and homicidal ideation. (AR. 1328-29.)

Further, although the ALJ notes that Movember 2015, Ms. Davis reported to Dr.
Unverzagt that her mood was “stable,” readsreitire context, the note actually reflects that her
“mood has been stable [without suicidal or hadal ideations or hallucinations] or substance
abuse” but Ms. Davis was depressed andicaus. (AR. 1297, 1299.Additionally, Dr.
Unverzagt’'s notes and other treatrneaotes reflect that during this time frame, Ms. Davis’ bipolar
diagnosis was in question, and lieen-current psychiatrist (DMoss) believed that Ms. Davis
might have borderline personality disorddAR. 1237, 1297.) And, while the ALJ observed that
Dr. O’'Sullivan—Ms. Davis’ rheumatologist—red in September 2015, that Ms. Davis was not
taking psychotropic medication, bsite was in therapy, the ALJddihot discuss treatment notes
from that same time frame taken by Dr. Modds- Davis’ psychiatrist. Notably, Dr. Moss’s
treatment notes from October 2015, for examplecatdithat Ms. Davis véaanxious, and she was
experiencing insomnia, irritabijit and agitation. (AR. 1237-40.)

Finally, aside from the single-page referetechls. Davis’ couples therapy in January and
February of 2016, the ALJ does not appear to ltavesidered Ms. Davis’ extensive individual

therapy notes from the same approximate time draherapeutic treatment notes indicate, for
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example, that in February 2016, Ms. Davis hadelerated and pressured speech (AR. 1468-69);
in one appointment in March 2016, she had acceleeatédgressured speech and a tearful affect,
and at another appointment that month, henfdanor resembled mania” (AR. 1458, 1464-65); in
June 2016, Ms. Davis was experiencing panic amxitty, she was unable to complete tasks, she
had thoughts of death, and she felt guilty or worthless (AR. 1423); later in June 2016, Ms. Davis
reported feeling manic and had been arrestied hiting her partner'ace and pushing him during

a domestic altercation (AR. 1441gnd in September 2016 shesastruggling to regulate her
emotions generally, and her anger “most dishgly” and was still attempting to get a clear
diagnosis surrounding bipolar diser and borderline pgonality disorde(AR. 1430, 1434). Ms.
Davis’ therapy notes reveal, a®ll, that she was t#n tardy for or cancleld her appointments
last-minute. (AR. 1436, 1438, 1440, 1446, 1463, 1471.)

As indicated by the foregoing discussion, ansked$orth in greater detail in the background
section of this opinion, the significéy probative evidence of Ms. D&’ mental health issues is
vastly more expansive than reflected by the ALJ’s reference to five treatment notes and to Dr.
Dhanens’ February 2014 psychological evaluation. While the ALJ is not required to discuss every
piece of evidence, his decision must demorstthat he consideredll relevant evidence—
including that which supports, and that whidntavenes his decision—and he must discuss the
significantly probative evidence that he reje@$fton, 79 F.3d at 1009-10. Here, the ALJ appears
to have based his decision on a small selectioavafence, picked and chosen because it is
favorable to a finding of non-disability. At treame time, the ALJ failed to discuss relevant
evidence that contravened his conclusory findimgt Ms. Davis’ mental health was “largely
reported as stable.” The pick-and-choogmgpraach reflected in the ALJ's decision is

impermissible, it does not facilitate reviemdait precludes the Court from determining that the
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ALJ’s decision is supported by substantial evidendardman v. Barnhart362 F.3d 676, 681
(10th Cir. 2004) (Where an ALJ “barely mention[s] the medical evidence in the record” that is
contrary to his decision, bupick[s] and choose[s] among mlieal reports, using portions of
evidence favorable to his positig]” his decision is not supported by substantial evidence.);
Clifton, 79 F.3d at 1009 (“In the absence of AlLddings supported by spéciweighing of the
evidence [the Court] cannot assess whethevaateevidence adequatesupports the ALJ'S”
decision.). Accordingly, thisase shall be remanded.

As a final matter pertaining to the ALJ’s evalaa of her mental health records, Ms. Davis
argues that the ALJ erred in weighiher GAF scores. (Doc. 262#.) In regardo Ms. Davis’
GAF, the ALJ reasoned that

[tihroughout the record, [Ms. Davis] is assigned Global Assassofi€-unctioning

(“GAF”) scores by her clinicians. . . . [T]hese GAF scores [are accorded] little

weight because they represent the clim@aubjective evaluation at a single point

in time and not the claimant’s overall limtitans in functioning. Furthermore, [a]

GAF score may also indicate problems tthatnot necessarily relate to the ability

to hold a job; thus, standing alone, withdutther explanation, the scores do not

evidence an impairment that interfereshwMs. Davis’] ability to perform basic

work functions.

(AR. 116 (citations omitted).) M®avis argues, and the Court aggethat “[flar from standing
alone, [her] GAF scores are accompanied by suimgoevidence in the form of hundreds of pages
of mental status examinatiomélings” pertaining to Ms. Davis’ functioning. (Doc. 26 at 24.)
Throughout the record, Ms. Davis’ GAF wasnsistently assessed at 50 or fegsgicating
“serious symptoms or serious impairment irciab[or] occupational . . functioning such as

inability to keep a job.Langley v. Barnhart373 F.3d 1116, 1122 n.3 (10th Cir. 2004) (alterations

omitted) (See AR. 528, 688, 817, 821, 829, 1032, 1222, 1237, 1431.).

9 Ms. Davis’ GAF was, at times assessed above B0-extample, in August 2014 on an initial assessment
for counseling, Ms. Davis’ GAF was 60; and at the end of her inpatient treatment in INo\2014, Ms. Davis’ GAF
was 57. (AR. 524, 814, 1042.) However, the overwhelming evidence of Ms. Davis’ GAF indiesli@ser score.
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The Commissioner argues that the ALJ colyegbted that the GAF scores represent a
clinician’s subjective evaluation at a single pointitne rather than a claimant’s overall limitations
in functioning and, viewed in isolation, they do metessarily relate to ttability to hold a job.
(Doc. 27 at 8.) Further, relying dtose v. Colvin634 F. App’x 632, 636 (10th Cir. 2015), the
Commissioner argues that that GAF scores hawdreot correlation to disability and the current
DSM discontinued the use of GAF scores due tooteeptual lack of clagt (Doc. 27 at 8.) In
Rose our Tenth Circuit held that a low GAF score, standing alone, is insufficient to find that a
mental impairment meets a listinfose 635 F. App’x at 636. In support of this proposition, the
Rosecourt cited Revised Medical Criteria for Evating Mental Disorderand Traumatic Brain
Injury, 65 Fed. Reg. 50,746-01, 50,765-65 (Aug. 21, 2000)which the Social Security
Administration explained that GABcores do “not have direct correlatin to the severity
requirements in [the Social Security Adminisitva’s] mental disorders listings.” Neith&®ose
nor the Federal Register publicat cited therein stand for thgroposition that GAF scores are
obsolete, and as evidenced by sthgent authorities, the GAF score in context with other medical
evidence continues to have relevamt disability determinationsSee Sizemore v. Berryhid78
F.3d 72, 82 (4th Cir. 2017) (obsemgithat “[a]fter the DSM-V wa published, the Sl Security
Administration issued a directite its ALJ’s in July 2013, instructing them to still consider GAF
scores as medical opinion evidence but emphasikatgGAF scores shoultbt be considered in
isolation”); see als@rterberry v. Berryhil] 743 F. App’x 227, 230 (10th Cir. 2018) (unpublished)
(citing Langleyfor the proposition that a GA$core of 50 “indicates Eeus symptoms or serious
impairment in occupational functioning” (alteration omitteddrrold v. Berryhill, 714 F. App’x

861, 866 n.5 (10th Cir. 2017) (unpublished) (citikeyes-Zachary v. Astrué95 F.3d 1156, 1164
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(10th Cir. 2012) for the proposim that “GAF scores prepared by acceptable medical source .
.. qualify as medical opinions”).

While a GAF score taken alone does ndaldsh an impairmenserious enough to
preclude an ability to workHolcomb v. Astrue389 F. App’x 757, 759 (10th Cir. 2010)
(unpublished), the ALJ’s decision ignored substaetiadence in the recd—including treatment
notes taken at the time that Ms. Davis’ GABres were assessed—that could impact the ALJ’s
analysis of Ms. Davis’ limitatins in functioning. On remand MBavis’ GAF scores should be
considered not in isolation, buather in the contextf the entire body ofelevant evidence
pertaining to Ms. Davis’ meat health impairmentsSizemore878 F.3d at 82Arterberry, 743 F.
App’x at 237 (discerning no error in the ALEXsnsideration of a GABcore of 50 because the
ALJ considered the scoedong with the other medical evidehce

2. Remaining Issues

The Court will not address Ms. Davis’ remiaig claims of error because they may be
impacted by the ALJ’s treatment of this case on remévitson v. Barnhart350 F.3d 1297, 1299
(10th Cir. 2003).

IV. Conclusion
For the reasons stated herein, Ms. Davistibioto Reverse and Remand for Payment of

Benefits, or in the Alternative, for Rehewy, with Supporting Memorandum (Doc. 26) is

IR

KIRTAN KHALSA
United StatesMagistrate Judge,
R esiding by Consent

GRANTED.
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