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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
GABRIEL LEE,
Plaintiff,
V. CIV 18-0243JHR

NANCY A. BERRYHILL,
Acting Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter comesefore the Court on Plaintiftabriel Leés Motion to Reverseand
Remandor a Rehearing with Supporting Memorand[Doc. 1§, filed August 3, 2018. Pursuant
to 28 U.S.C§ 636(c) and Federal Rule of Civil Procedure 73(b), the parties have consethied to
undersigned Magistrate Judge to conduct dispositive proceedings in this andttenter final
judgment.[Docs. 5,7, 8]. Having reviewed the parties’ submissions, the relevant law, lend t
relevant portions of the Administrative Recdrthe Courtwill denyMr. Le€s Motion.

l. INTRODUCTION

This Courts institutional role in gocial security appeal is specific and narrdhis Court
must affirm the decisionfahe Acting Commissionemwhereit is shown to be supporte by
substantiabvidenceand is free fom harmful legakrror. Mr. Lee argues that theiministrative
lawjudge (ALJ”) who deniedhis claimfailed to meet theseleferential standards by properly
weighing his treating psychologist’s opiniofailing to incorporatenoderate limitations foundyb

the Administrations norexamining physiciannto hisresidual functional capacity RFC’), and

! Documents 4 through 1410 comprise the sealed Administrative RecordR®). The Court cites the Record’s
internal pagination, rather than CM/ECF document and page number.
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decliningto conduct arug addiction an@lcoholism (DAA”) assessmerdfter concluding that
Mr. Lee is not disabledespitehis alcoholism.$ee Doc. 18, p2]. The Gurt, howeverfinds that
substantial evidence supp®rthe ALJs decision to only afird “someweight’ to Mr. Leés
treating psychologist, and thdr. Le€s alternative arguments for reversal are foreclosed by
bindingcase lav. Therefore, theetision of the Acting Commissioner must be affirmed.

Il. PROCEDURAL HISTORY

Mr. Lee filed applications for disability insurance benefits and supplementalityecur
income under Titles Il and XVI of the Social Security Act on Novemband910, 2015AR at
215-222.Mr. Lee alleged a disability onset date &dly 21, 2014due toPosttaumaticStress
Disorder Major Depressive Disorder; Traumatic Brain InjuAnxiety; Chronic Hadachesand,
“painful tingling in arms and handsAR at 255. The Administation denied MrLe€s claims
initially and upon reconsideration, and he requestéel rovo hearing before aALJ. AR at 79-
158.

ALJ Michael Leppaléheld a hearing on July 11, 20&t ,which Mr.Lee and a Vocational
Expert (“VE”) testified. AR at 30-78. Thereafter, the ALJ issuech aunfavorabledecision on
November 16, 204 AR at10-29.Mr. Leerequested review of the ALJ’s decision by the Appeals
Council butonJanuary 13, 2018he Council denied his request for revieéMR at 1-5. As such,
the ALJ’s decision became the final decision of the Commissi®uwsal v. Barnhart, 331 F.3d
758, 759 (10th Cir. 2003).his Court now has jurisdiction to review the decision pursuant to 42
U.S.C. § 405(g) and 20 C.F.R. § 422.210(a).

A claimant seeking disabilitberefits must establish th&ie is unable “to engage in any
substantial gainful activity by reason of any medically determinable @hysimental impairment

which can be expected to result in death or which has lasted or campdueexto last for a



continuous period of not less than 12 months.” 42 U.S&4&3(d)(1)(A) 1382c(a)(3)(A); 20
C.F.R. 88404.1505(a)416.905(a)The Commissioner must use a fiseep sequential evaluation
process to determine eligibility ftvenefits. 20 C.F.R. 88§ 404.1520(a)(4), 416.920(&)(4).

At Step One of the sequential evaluation process, the ALJ found thateklhas not
engaged in substantial gainful activity since his alleged onsetARtat 16. At Step Two, he
determined that Mi.ee hasthe following sevee impairmentsaffective disorder, anxiety disorder
and alohol addiction disorderAR at 16. At Step Three, the ALJ concluded that Nle€s
impairmentsdo not meet or medically equal the regulatory “listifighR at 17-18.Mr. Lee does
not challenge tbse findings on appeal.

When a claimant doesohmeet a listed impairment, the ALJ must determine his residual
functional capacity (“RFC”). 20 C.F.R. 88 404.1520(e), 416.920(e). “RFC is ndedlean
individual can do despite his or her limitations or restrictions, buntdse” SSR 968p, 1996 WL
374184, at *1. In this case, the ALJ determinext klir. Leeretairs the RFC to

perform a full range of work at aléxertional levels but with the following nen

exertional limitations: can understand, camy,@and rerember simple instructions

and make commensuratework-related @cisions, respondappropriately to

supervision,coworkers and worksituations deal withroutine changes in work

setting, maintain concentratiopersistenceandpacefor up to and including two

hours at a time with normal breaksdhghout a normal workday. He is limited to
superficial interaction with coworkers, supervisors, and the general public.

2The Tenth Circuit summarized these stepaliman v. Colvin, 813 F.3d 1326, 1333 n.1 (10th Cir. 2016):

At step one, the ALJ must determine whether a claimant presently igeshgma substantially
gainful activity.Wall v. Astrue, 561 F.3d 1048, 1052 (10th Cir. 2009). If not, the ALJ then decides
whether the claimant has a medically severe impairmerg@twb.ld. If so, at step three, the ALJ
determines whether the impairment is “equivalent to a condition ‘listeleirappendix of the
relevant dsability regulation.” Id. (quoting Allen v. Barnhart, 357 F.3d 1140, 1142 (10th Cir.
2004)). Absent a matcim the listings, the ALJ must decide at step four whetherckhieant's
impairment prevents him from performing his past relevankwial. Evenif so, the ALJ must
determine at step five whether the claimant has the RFC to “perfoen wtrk in the nabnal
economy.”ld.



AR at 18. Employing this RFC at Steps Four and Five, and relying on the testirhtms\¢E, the
ALJ determined that Mi_ee canreturn b his past relevant works a line cook and dishwasher
precluding benefits at Step FOAR at22. However theALJ alsodetermined that thewe other
jobs that exist in significant numbers in théio@al economy thatir. Leecanperform precluding
benefits at Step FivéR at23. Specifcally, the ALJ determined that Mieeretairs the capacity
to work as anachine cleanaand landscape specialigiR at23. Accordingly, the ALJ foundchat
Mr. Leeis not disabled as defined iretsocial Securitict, and denied benefitdR at 24.
[I. LEGAL STANDARDS

This Court “review[s] the Commissioner’'s decision to determine whether theafac
findings are supported by substantial evidence and whether the correct legaldstameia
applied.”Vigil v. Colvin, 805 F.3d 1199, 1201 (10th Cir. 2015) (quotitays v. Colvin, 739 F.3d
569, 571 (10th Cir. 2014)).[l]n making this determinationthis Court] cannot reweigh the
evidence or substitute [Jtaudgment for the administrative law judgé Smithv. Colvin, 821 F.3d
1264, 1266 (10th Cir.®&6). The Gurt must exercie“common sere’ when determining whether
the substantialvedence standard has been nkethe Court can follow thé&LJ’'s reasoning, the
decision must stan&eyes-Zachary v. Astrue, 695 F.3d 11561166(10th Cir. 2012) The $andard
for a decision to be supporteg bubstantial evidence isw. “ Substantial evidence’ meassch
relevant evidence as a reasonable mind might accept as tegsigpport a conclusidri-oward
v. Barnhart, 379 F.3d 945, 947 (10th Cir. 2004l requires more than a scintilla, but less than a

preponderancel’ax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 2007).



V. ANALYSIS
Mr. Lee argues thdhe ALJ should have given greater weight to thaiops of his treating
psydodogist, Gabriel Longhi, By.D. [Doc. 18, p. 2] Mr. Lee also argues thtte ALJerred by
improperly picking and choosing among the moderate limitations foundobyexamining
consulant Scott Wlker, M.D. Finally, Mr. Lee argues that the ALJ was reqdite conduct a
DAA evaluation in Is case, and faileth do so. The Court disagrees.

A. Substantial evidence supports the ALJs decision to only give'some weight to
Dr. Longhi’s opinions.

Under law, “[i]t is the ALJ’s duty to give consideration to all the medicahiops in the
record. . . .He must also discuss the weight he assigns to such opinkayss-Zachary v. Astrue,
695 F.3d 1156, 1161 (10th Cir. 2012) (citations omitté). Lee does not argue that the ALJ
failed to @mply with this requirement, only that the ALJ should have given greater weibht to
Longhi’s opinions.The Gurtis not convinced.

Dr. Longhitreated Mr. Lee with psychotherapy since at least December 19, 201R
at 1383.0n July 14, 2017, Dr. Longhi completed a Medical Assessment of Ability To Do-Work
Related Activities Fan in support of Mr. Lee clains. See AR a 1807%1810. As the ALJ
summarized

Dr. Longhi opined that the Claimant would have modetaéations in the
following areas: understanding and remembering very short and simple
instructions, maintaining attention and concentration fotereded periods,
performing activitieswithin a schedule, maintaining regular attendance, being
punctual, interact appropriately with thgeneral public maintain socially
appropriate behavior, and be aware of normal hazardé.obghi opined thathe
Claimant would have marked limitations in the following areasterstanding and
remembering detailed instructions, carrying out detailed instructiongjngadn
coordination with others, making simple wedated decisions, completing a
normal workday and workweek without interruptions from psychological based
symptoms, travel inunfamiliar places, and set realistic goals or make plans
independently of others. (Ex. 22F).



AR at 22. While theALJ recognizedhatDr. Longhiis Mr. Le€s treating physian, he gave Dr.
Longhi’s opiniors as rendered on the form onlgdme veight' because

While thedoctor completed a chedlox form and did not provide an adequate

explanation for theonclusions reached,find that support in the evidence that

precludes the Claimaist ability to perform detailed or complex work. Further, |

find that limited social interaction is appropriateowever, medical evidence does

not support the finding that the Claimant would be unableotoplete a normal

workday and workweek.

AR at 22.In other words, the ALdonsiderechndgave partial wight to Dr. Longli s opinions
discounting his reliance on them fovo reasons(1) Dr. Longhi “did not povide an adequate
explanation for the conclusiongached,]” and (2)the medical evidence does not supgoirt
Longhi’s finding that Mr.Lee cannot conlpte anormalworkday and workwek AR at 22.The
Court finds that substantial evidence supports the s\tehsoimg.

In order to ensure that an ALJ properly evalsiaéeating physician’s opinions “case law,
the applicable regulations, and the Commissioner’s pertinent Social $deuling (SSR) all
make clear thah evaluating the medical opinions of a claimant’s treating physician, the ALJ must
complete a sequéal two-step inquiry, each step of which is analytically distinétrauser v.
Astrue, 638 F.3d 1324, 1330 (10th Cir. 2011). First, the ALJ should determine whether the opinion
is entitled to “controlling weight. Watkins, 350 F.3d at 1300. An ALJ is reiged to give the
opinion of a treating physician controlling weight if it is both: (1) “wslpported by medically
acceptable clinical and laboratory giestic techniques”; and (2) “consistent with other
substantial evidence in the recortd! (quotation omitted). “[1]f the opinion is deficient in either
of these respects, then it is not entitled to controlling weidgit.”

Because the ALJ does notiafiatively state whether DLonghi’sopinions are entitled to

controlling weight, it appears that heay have skipped the first step under the treating physician

analysis and leapt directly to the second. In the past, gudgais district havéeld that skipping



the first step in the analysis constitutes reversible e8aerWellman v. Colvin, CIV 131122
KBM, Doc. 19 (D.N.M. Dec. 3, 2014). However, the Tenth Circuit has also indicated that where
a reviewing court can determine that an ALJ “implicdlclined to give the opinion controlling
weight” there is no ground for remaridays v. Colvin, 739 F.3d 569, 575 (10th Cir. 2014) (“Ms.
Mays argues that the ALJ did not expressly state whether he had given DeyGhoginion
‘controlling weight.” But he ALJ implicitly declinel to give the opinion controlling weight.
Because we can tell from the decision that the ALJ declined to give comfraiiight to Dr.
Chorley’s opinion, we will not reverse on this groundshe also Causey v. Barnhart, 109 F.
App’x 375, 378 (10th Cir. 2004) (unpublished) (“Implicit in the ALJ’s decision is a finding that
Dr. Waldrop’s opinion . . . is not entitled to controlling weightsge also Andersen v. Astrue, 319
F. App’'x 712, 721 (10th Cir. 2009) (unpublished) (“It is apparent that the Alcluated that these
opinions were not entitled to controlling weight. Although ordinarily the ALJ should hade ma
explicit findings to this effect . . . we are not troubled by the substance of thes ALJ
determination.”). Here, thelAl's decision to ascribBr. Longhi's opinion “someweight” shows
that he implicitly declined to give it controlling weight because he found it tmbepportecnd
inconsistent with other evidence in the recdrterefore, the Court hesitates to revenseALJ
solely for failing to explicity discuss whether DiLonghi’s opinion was entitled to controlling
weight. See Perez v. Colvin, CIV 150429 MCAKBM, 2016 WL 8229939, at *6 (D.N.M. Oct.
12, 2016)yeport and recommendation adopted, 2016 WL 8229937 (D.N.M. Nov. 7, 2016).
However, even if a treating physicianopinion is not entitled to controlling weight,
“[t]reating source medical opinions are still entitled to deference and mustigeed using all of

the factors provided in 20 C.F.R. § 404.1527" at the second stbp &iLJ's analysisWatkins,



350 F.3d at 130(quoting SSR 9€2p, 1996 WL 374188, at *4). The Tenth Circuit has summarized
these factors as:

(2) the length of the treatment relationship and the frequency of examination; (2)

the natue and extent of thedatment relationship, including the treatment provided

and the kind of examination or testing performed; (3) the degree to which the

physiciaris opinion is supported by relevant evidence; (4) consistency between the

opinion and the record as a whole; ()ether or not the physician is a specialist

in the area upon which an opinion is rendered; and (6) other factors brought to the

ALJ’s attention which tend to support or contradict the opinion.
Krauser, 638 F.3d at 1331 (quoted autitpromitted) see 20 C.F.R. §§ 404.1527(c)((H),
416.927(c)(1)X6). An ALJ is “not required ‘to apply expressly each of the six relevant factors i
deciding what weight to give a medical opiniorRézo v. Colvin, 663 F. App’x 710, 715 (10th
Cir. 2016) (unpublished) (quotin@ldham v. Astrue, 509 F.3d 1254, 1258 (10th Cir. 2007)).
Rather, an ALJ must simply provide “good reasons” for the weight assigned teedtiag
physician’s opinionld. Only if the ALJ rejects the opinion completetgusthethen gve specific,
legitimate r@sons for doing sd&Robinson v. Barnhart, 366 F.3d 1078, 1082 (10th Cir. 2004).

The Court finds thiathe ALJ met these standards in this cabe. ALJrecognized that Dr.
Longhi is Mr. Leés treating physiciarbee 20 C.F.R88 404.152(t)(2), 416927c)(2). However,
he found the severe restrictions assessed by Dr. Longhi on the form to be unsupgoéd
C.F.R. 88 404.1527(c))3416927(c)(3) and inconsistent with the medicatoed. See 20 C.F.R.
88 404.1527(c)(4 416927(c)(4. Thus, the ALJ addressed three of the reigulatoryfactors
nothing further was required so long as those reasons were supported by silibstdetice See
Oldham, 509 F.3cht 1258.

Mr. Lee argueshatthe ALJ does not indicat@hich medical evidence contradicted Dr.

Longhi’s findings concerningdpis limitation in completinga normal workday and workweek.

However, the Court can follow the Alslreasomg. See Webb v. Commissioner, Social Security



Administration, 750 F. Appx 718, 721 (10th Cir. 201&unpublished) (ding Keyes-Zachary, 695
F.3d at 1166)Immediately preedingthe ALJs dscussion of Dr. Longhs opinions he weighed
the opinions of the noaxamning state agency physicianscluding Dr. Walker'sSee AR at 21.
Pertinent here, Dr. Walker opined that Mr. Lee could attend and concesufffateent to complete
a normal workday whout significant interruptions from psychologicalbgased gmptoms See AR
at 91. The ALJ gave Dr. WalKaropinions‘great weightbecause they weréwell supported 1
the medical evidence and gerraonsistent with thevidenceas a wholé€. AR at 21.Thus,the
ALJ discountedDr. Longhis opinion ago Mr. Le€'s abilityto complete a normal workgand
workweek in favoiof Dr. Walkets opinion that he had no such liation. “The ALJ wasentitled
to resolvesuch evi@ntiary conflicts and did sbAllmanv. Colvin, 813 F.3d 1326, 1333 (10th Cir.
2016).Moreover, M. Lee has not argued that the ALJ erred in relying on Dr. Walkginion.
See, eg., Tarpley v. Colvin, 601 F. App’x 641, 644 (10th Cir. 2015) (unpublished).

“An ALJ maydiscount a treating physiciaopinion because it is inconsistent with the
weight of theevidenceor assessasew restrictions vhout explanation osupport.”Webb, 750 F.
App’x at 721 (citations omittell Here,the ALJ permissibly discounted Dr. Longhi’s opinitat
Mr. Lee cannot complete a normal workday because that opigisnnsupported and incstent
with Dr. Walkets opinion The Court vill not reverse the ALJdr his treatment of Dr. Longhs
opinion.

B. The ALJ was not required to incorporate themoderate limitations noted by Dr.
Walker into Mr. Lees’ RFC.

Mr. Le€s next argument ithatthe ALJ viokted established case law by accepting Dr.
Walkers mental RFC finding while failing to incorporateall of the moderate limitations he

identified [See Doc. 18, pp. 16-18]. The Court is not convinced that the ALJ erred.



Dr. Walker reviewed Mr. Lés medical records amdndered an opinion as to hesidual
functional capacity Specifically, Dr. Walker completed a Mental Residual Functional Capacity
Assessment (“MRFCA”)n the course of the Administration’s denial\f. Le€s claims.See AR
at68-91.The MRFCA is a form used by the Social Security Administration, which is brgken u
into three sectionssee POMS DI 24510.060. “Section | is for recording summary conclusions
derived from the evidence in the file andedits that detailed explanation of the degree of limitation
for each category is to be recorded in Section Chf'ver v. Colvin, 600 F. App’x 616, 618 (10th
Cir. 2015) (unpublished) (internal quotation marks omitée&.has beemecognized by thednth
Circuit:

The purpose of Section | is chiefly to have a worksheet to ensure that the

psychiatrist or psychologisias considered each of these pertinent mental activities

and the claimant's or beneficiary's degree of limitatidhis the narrative written

by the psychiatrist or psychologist section 11l ... that adjudicators are to use

as the assessment of RF@djudicators must take the RFC assessnreséction

[l and decide what significance the elements discussed in this RFC asgessm

have n terms of the person’s ability to meet the demands of past work or other

work.

Nelson v. Colvin, 655 F. Apfx 626, 8-29 (10th Cir. 2016) (quoting SSA, Program Operations
Manual System (POMS), DI 25020.010 B.1 (emphasis in original)). The purpose oh3Has

to state, among other things, “[t]e&tentto which the individuatan still perform andsustain

specific mental activities and mental functions.” POMS DI 24510.061 (emphasis in original).

3 The Court notes that Dwalkers MRFCA was not completed on the exact form discussézhiner v.
Colvin, 600 F. App’x 606 (10th Cir. 2015) (unpublished), which relied on POMS DI 2451 0Ho6&ver,
theform used by DrWalkercontains the same rating system and four geneteg@aes of limitations as
special Form SSA934F4-SUP. Moreover, it directed Dwalkerto discusslaintiff's mental capacities
in narrative form. Thus, the MRFCA form is sufficiently analogous toiapEorm SSA4734F4-SUP to
allow the Court to determine whether, in consideration of POMS DI 24510.060, the spegifiological
limitations at issushould have been included in the RE& Maldonado v. Berryhill, CIV 16-0392 KBM,
2017 WL 2491528, at *2 n.3 (D.N.M. Apr. 26, 201F)olzen, M.J.)(citing Vanvakerides v. Colvin, CIV
14-0879 SCY, Doc. 25 at 11 (D.N.M. April 7, 2016) (Yarbrough, M.J.)).

10



Thus, “[i]tis the narrative written by the psychiatrist or psychologist iti@et! that adjudicators
are to use in the assessment of RRCarver, 600 F. App’x at 619citation omitted);see also
Nelson, 655 F. App»at 628 (citing POMS, DI 25020.010 B.1).

The Tenth Circuit has made clear st long as aonsultant’'sSection Il findingsreflect
Section | limitationsa reviewing court is to “compare the adimtrative law judges findings to
[the doctor’s] opinion on residual functional capacity, not her notations of moderateibms”
Smith v. Colvin, 821 F.3d 1264, 1269 n.2 (10th Cir. 2016)Smith, the plaintiff argued that the
ALJ failed to include the following nonexertional (Section I) moderate impaigfi@mnd by the
Administration’snonexamining consultant:

* maintain concentration, persistence, and pace,

* remain attentive and keep concentration for extended periods,

» work with others without getting distracted,

» complete a normal workday and workweek without interruption for psychologically

based systems,

* perform at a consistent pace without excessive rest periods,

* accept instructions and respond appropriately to criticism by supervisors,

* get along with coworkers or peers without distracting them or engaginghswioral

extremes,

* respond appropriately to changes in the workplace, and

* set realistic goals or independently plan.

Smith, 821 F.3cat 1268.The Tenth Circuit disagreed. It reasoned that the ALJ’'s RFC (“concluding
tha Ms. Smith (1) could not engage in faweface contact with the public and (2) could engage
in only simple, repetitive, and routine tadksincorporated the functional limitations of Ms.
Smith’s moderate nonexertional impairments” because it was &intd the doctor’s Section Il
narrative, which concluded “that Ms. Smith (1) could not engage irtfalaee contact with the
public and (2) could engage in only simple, repetitive, and routine tdgkat’1269.The Tenth

Circuit explained that thBlaintiff's focus on the consultant’'s moderate Section | findings raised

“the wrong question.Td. at 1269n.2 Rather, “[a]s discussed above, [the consultant’s] notations

11



of moderate limitationserved only as an aid to her assessment of residual funciiocapacity.
Id. (emphasis added).

Otherjudgesn this District have declined to follo@mith, positing thaSection Il findings
must alwaysxplicitly account forSection Imoderatdimitations, or else‘the Court would have
to find thatSmith implicitly overrulesHaga [v. Astrue, 482 F.3d 1205 (10th Cir. 2007),] alrcantz
[v. Astrue, 509 F.3d 1299, 1304 (10th Cir. 2007)8e Slva v. Colvin, 203 F. Supp. 3d 1153,
1162 (D.N.M. 2016)Vidmar, M.J.) Jones v. Berryhill, 2017 WL 3052748, at *5 (D.N.M. June
15, 2017)YFashing, M.J.)However, this Court does not believe thigga, Frantz andSmith are
irreconcilable.See McDaniel v. Berryhill, 2017 WL 3052504, at *14 (D.N.M. July 12, 2017)
(Fouratt, M.J.)As Judge Fouratxplained inMcDaniel, “[m]ore recent decisions of the Tenth
Circuit have clarified the application bfagal.]” Id. These case¥igil v. Colvin, 805 F.3d 1199,
120304 (10th Cir. 2015), anfimith, collectively stand for the proposition that “an administrative
law judge can aaunt for moderate limitations by limiting the claimant to particular kinds of work
activity.” McDanidl, 2017 WL 3052504, at *14 (quotingmith, 821 F.3dat 1269). The same
rationale applies t@ Section lll narrative that inherentccounts for moderateniitations
identified in Section 1.Thus, an ALJ need not “parrot” a consultant’'s “exact description of
limitations” so long as the ALJ’'s RFC reflects the consultant’s “overall sissag.” See Chavez
v. Colvin, 654 F. Apfx 374, 375 (10th Cir. 2016}iting Smith, 821 F.3d at 126870 & n. 2).

In this case, Dr. Wker assessed several moderate limitations in Sectbthe MRFCA

See AR at 8991 However, in Section Ilhe opined that when Mr. Lee ‘iseatmentmedication
complaint angubstancére€’ he retains the RF@® “understandrememberand carry out simpl
instructions, attend and concentrate sufficient to complete a routine work day wsitirofitant

interruptions from pgchologicallybased symptoms; exercise ra@sole judgment interact

12



appropriatelywith coworkers; superisors and the general public on a stiped basis” AR at 91.

As noted,the ALJ gave this finding‘great weighf’” and hisRFC determinatio reflects Dr.
Walker's opinion.See AR at 18 21 Therefore, the Coufinds no reversible error ithe ALJs
failure to parrothe moderate limitations identified by Dr. Walker iec8on | of the MRFCA form

he completed ithis caseSee Smith, 821 F.3d at 1269 (“Through these findings, the administrative
law judge incorporated the functional limitations of Ms. Stitimoderate nonexertional
impairments.”); Chavez, 654 F. Appx at (“While the ALJ didit parrot Dr. LeV¥s exact
descriptions of Ms. Chavezlimitations, the ALJ did specifically note his overall assessment that
Ms. Chave ‘retain[ed] the capacity to do simple tasks.™).

C. The ALJ was notrequired to corduct a DAA evaluation in this cag because he
found Mr. Lee to be capable of workeven considering hisalcoholism.

Mr. Le€s final argument for neersal amounts to a claim thdtecause the ALJ found his
alcohol addiction disordeo be a severe impairmerite was required to complete a full DAA
evaluation aset forth iINSSR 132p. [See Doc. 18, pp. 19-22]. The Court is not convinced.

The governing statusgprovidethat, for the purpose aefiningdisability, “[a]n individual
shall not be considered to be disabledif alcoholism or drug addiction would (but for this
subparagraph) be a contributing factor to@wnmissiones determination that the individual is
disabked” 42 U.SC. 88 423(d)(2)(C) 1382c(a3)(J) A close reding of SSR 132p, the
regulations, and pertinecase law belie Mr. Legpositionthat this statute required anything more
from the ALJ in this case

The ALJ detemined that Mr. Lee is not disableéR at 24.SSR13-2p states that when the
Commissioner is adjudicating a clafrand we determine that a claimant is disabled considering
all of the chimants medically determinable impairments (MDIs), we must then determine whether

the claimant would continue to be disabled if he or she stoppeddrsiggor dcohol[.]” 2013

13



WL 621536 at *2 ¢mphasisadded). Thusju]nder the Act and our regulations, we make a DAA
materiality determinationly when ... [w]e find that the claimant iglisabledconsideringall
impairmentsincluding the DAA” Id. at *4 (emphasis adst) The Commisioner even proffers a
flow-chart to demonstrate this poihd. at *5. The regulatory langqage suports SSR 12p, see
20 C.F.R. 8 404535(a) 416.935(a)as does pertinent case lasge Drapeau v. Massanari, 255
F.3d 1211, 1214 (10th Cie001) (‘The implementing regulations make clear that a finding of
disability is a condition precedent to an application of §d#3)(C).”); Padilla v. Berryhill, CV
170329 GJF, 2018 WL 383093& *15-17 (D.N.M. 2018) (Fouratt, M.). Thus, because the ALJ
determined that Mr. Lee is not disabkagen when considering his alcoholism, he was not required
to complete a DAA evaluation in this case.
V. CONCLUSION

Mr. Lee has failed toanvincethis Court that the Commissiorigrdecision to deny m
benefits was tainted by legaker or ursupported by sultantial evidence.

Wherefore, IT IS THEREFORE ORDERED that PlainB#briel Leés Motion to Reverse
and Remand for a Rehearing with Supporting Memorandum [Dog¢.iSL8IENIED and the

decision of théActing Commissioner i&\FFIRMED.

Y /,/\ o™
Kh_,_k / /‘//IK‘/ AT ~ //
JERRY H. RITTER

UNITED STATES MAGISTRATE JUDGE
Presiding by Consent
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