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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

SECURITY USA SERVICES, INC,,
Plaintiff,

V.
No0.1:18-cv-00264-JCH-KRS
UNITED PARCEL SERVICE, INC.,

Defendant.

MEMORANDUM OPINION AND ORDER

This case presents the question of whether Carmack Amendment to the Interstate
Commerce Act (ICA), 49 U.S.C. 81106, a federal law regulating the interstate transportation of
goods, preempts a state law cause of action fifdigh. Plaintiff Security USA Services, Inc.,
sued Defendant United Parcel Service Inc., in New Mexico state court for recovery of damages
after Plaintiff's goods were damaged while bestgpped from New Mexico to Texas, asserting
state law causes of action fbreach-of-contract and bad-faith refusal to pay for damage to
Plaintiff's goods. After removal to this Court umdee ICA, Plaintiff amended its complaint to
substitute its breach-of-contract claim for a f@dleause of action, but maintained its state bad-
faith claim. Defendant moved to dismissetlbad-faith claim, arguing that the Carmack
Amendment completely preempts state causest@naagainst carriers for damaged interstate
shipments. Plaintiff responded that itsad-faith claim is not basesh interstate shipments, but
on Defendant’s poor dealings imandling Plaintiff's claims, anthus not within the scope of

Carmack Amendment preemption. The Court, ratiensidering the motion and the parties’

! SeeDefendant’s Partial Motion to Dismiss Count Il in Plaingiffirst Amended Complaint and
Memorandum in Support [ECF No. 25] and DefentdaRequest for Judicial Notice in Support
of its Motion to Dismiss [ECF No. 26].
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arguments, holds that the Carmack Amendmeeempts Plaintiff's state cause of action for
bad-faith, and thus grants Defentla motion to dismiss Count.IThe Court additionally grants
Defendant’s motion for request for judicial notice of a document titled “2017 UPS Tariff/Terms
and Conditions of Service — United StatesP@ Tariff/ Terms) because that document governs
the interstate shipment contract between thegsaend is central to Plaintiff's complaint and
because Plaintiff did not oppose Defentiarequest for judicial noticg.
l. BACKGROUND

Plaintiff's First Amended Complaint and thH#°S Tariff/Terms, viewed in the light most
favorable to Plaintiff, shows the followingdn September 18, 2017 Ri&ff and Defendant
entered into a shippingontract, commonly referred to as'@ll of laden,” for Defendant to
transport two of Plaintiff’'s boxe® a security conveion in Dallas, Texas. The convention was
scheduled to begin in eight-days on September 26th. Plaintifélected the three-day option on
the shipping contract so that the packages would arrive in Dallas on September 21. The
combined total value of the shipped itemas $13,500 and Plaintiff paid $528.14 in shipping

fees. Defendant insured the packabes.

2 See Berneike v. CitiMortgage, In@08 F.3d 1141, 1146 (10th C2013) (in ruling on a Rule
12(b)(6) motion a court can consider documéitsorporated by reference in the complaint;
documents referred to in and central to the dainp when no party disputes its authenticity;
and matters of which a court yntake judicial notice.”).

3 Defendant acknowledges that a shipping contaisted between the parties, but Defendant
strenuously argues that a contrietinsurance did not. Plaintifflleges that Defendant “act[ed]
as its own insurer.” Pl.’s First Am. Compl., EQlo. 21 at 1 28. Defendargfutes this, saying
that Plaintiff merely declarea value of $13,500 for itsvo packages, but that such a declaration
of value does not itself constitueseparate insurance contract. In support, Defendant points to
the UPS Tariff/Terms, which stathat “[s]hippers desiring ogo insurance ... should purchase
such insurance from a third party.” UPS Tiafierms, Ex. A, 32, ECNo. 27-1. In ruling on a
motion to dismiss, the Court must draw all readie inferences in Plaintiff's favor as the non-
movant. Admittedly, Plaintiff's factual allegations concerning the existence of a contract for
insurance are unclear from Plaintiff's complaidbwever, for purposes of deciding this motion
to dismiss, it is largely irrelevant whether tierties had an insurance contract because as the
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On September 21, only one of the two packages arrived in Texas. It was damaged. When
Plaintiff contacted Defendant fond out what happened to thehet package, Plaintiff was met
with responses like “it's on the way,” and “we wglet back to you.” Pl.’s First Am. Compl. at
6. On September 24, two days before the convention was set to begin, a representative of
Plaintiff visited the UPS office in Fort Worthebause online tracking indicated that Fort Worth
was the missing package’s last destinatiomcokding to the Fort Worth office’s records,
however, the missing packageveeleft Albuguerque.

Defendant opened an investigpn, and Plaintiff went tthe UPS office in Albuquerque
to find the missing package. The Albuquerqueceffivas uncooperative, and employees said that
because UPS had already opened an investigttere was nothing the office could do to help
Plaintiff. At this point, the security conviéon was a mere 24-hours away. Plaintiff therefore
spent $11,080 to repurchase the contents aiksing package - which consisted of two laptop
computers, one monitor, two cameras, two \gates, four sensors, one rack, two switches,
KABA display door locks, catalogstands, and display booth itemPlaintiff also rebuilt a
missing computer server. Plaintdecided to pay an employee to drive these items in a van to
Dallas, paying for that employee’s trawld lodging costs over two days.

On September 25, 2017, UPS showed up @an#ff’'s office, tossed the missing box on
the lobby floor, and left without apology or @xplanation. The box was torn apart and the
smaller boxes within it were ripped open, the cotstetandalized. According to Plaintiff, UPS
employees purposefully did not scan the boscduse their plan all along was to steal the

contents within. Once employees realized thesténad little commercial use, the employees

Court will explain b&ow, Plaintiff's state cause of actidor bad-faith is preempted by federal
law and Plaintiff could not bmig such a claim even if thentias did have a contract for
insurance.



vandalized the contents. To makeatters worse, Plaintiff's van that it dispatched to Dallas was
broken into and $3,000 worth of tools were stoRlaintiff alleges thabecause of Defendant’s
and its employees’ actions, Plaintiff spent 0$&0,000 “in replacing equipment, staff time and
damages and losses to the vehicle itid3d Pl.’s First Am. Compl. at § 19.

On January 10, 2018, Plaintiff filed an actiagainst Defendant iNew Mexico state
court, asserting one claim fdweach-of-contract and another foad-faith refusal to pay on
Plaintiff's claim. SeeDef.’s Notice of Removal, ECF No. 1L-After removal, Plaintiff amended
its complaint to substitute ittate law breach-of-contract clafor an analogous federal cause of
action under the Carmack Amendment for the dantlaaeDefendant caused to Plaintiff’'s goods
(Count 1). In Plaintiff's Carmack claim, Plaifftialleges that Defendant breached the shipping
agreement “by failing to transpaihe two packages ... under thi#l of laden ... in good order

and condition...” and to “pay for the damagestisuhat Defendant iiable for direct and
consequential damages. Pl.’s First Am. Compf{ifa21-22. In Count Il, Bintiff's claim for bad-
faith, Plaintiff maintains that Dendant refused to pay for Rhiff's damages agreed to and
completed under the shipping contract, and that mizfiet had no legitimateason to refuse to
pay for Plaintiff’'s valid insurer clainee idat 1 27-28.

On July 11, 2018, Defendant moved to dismiss Count Il only, arguing that the Carmack
Amendment completely preempts Plaintiff's stataim for bad-faith. In its response brief to
Defendant’s motion to dismiss, Plaintiff requested leave to amend its complaint, again, to add
state law statutory violains of New Mexico’s Unfair Prdices Act, N.M.Stat. Ann. § 57-12-1
et seg.and Unfair Insurance’s PracticAgt, N.M. Stat. Ann. 8 59A-16-&t seq on the belief

that Defendant misrepresented to Plaintiff éx¢ent of its liability as a purported insur&ee

Pl.’s Resp. Br., ECF No. 30, 6.



1. STANDARD OF REVIEW

Defendant moves to dismiss Count Il under FedCiv. P. 12(b)(6). To establish a claim
for relief, a “complaint must contaisufficient factual matter, accedtas true, to state a claim to
relief that is plausible on its faceAshcroft v. Igbal,556 U.S. 662, 678 (2009). Determining
whether a complaint contains well-pleaded factfigent to state a claim is “a context-specific
task that requires the reviewing court to dranvits judicial expegnce and common senséd’
Though a complaint need not provide “detailedtfial allegations,” it must give just enough
factual detail to provide “fainotice of what the ... claim is and the grounds upon which it rests.”
Bell Atlantic Corp. v. Twomb)y550 U.S. 544, 555 (2007) (quoti@pnley v. Gibson355 U.S.
41, 47 (1957)). “Threadbare redgtaof the elements of a ceel of action, supported by mere
conclusory statements do not count as well-pleaded fatfick v. Cooley895 F.3d 746, 751
(10th Cir. 2018) (quotations amitations omitted). “If, in thered, a plaintiff's well-pleaded facts
do not permit the court to infer mothan the mere possibility of misconduct, the complaint fails
to state a claim.1d. (quotations and citations omitted). Aviewing court “accept[s] as true all
well-pleaded factual allegations in the complaint and view them in the light most favorable to
[the non-movant]."Sanchez v. United States Dep’t of Enei@y0 F.3d 1185, 1199 (10th Cir.
2017).
1. DISCUSSION

Congress enacted the Carmack Amendmenediablish uniformity and consistency
among states in the applicationdaresolution of interstate gging loss and damage cases. An
excellent description of the @aack Amendment’s purpose, hist@and operation is set forth in

the Court of Appeals for the Third Circuit’'s casedartain Underwriters atnterest at Lloyds of



London v. United Parcel Serv. of Am., Ing62 F.3d 332, 335-36 (3d Cir. 2014) which the Court
presents below:

The Carmack Amendment’s operation iktieely straightforward. The general
rule is that an interstate carrier is dtgidiable for damages up to ‘the actual loss
or injury to the property caused by (e receiving carrier, (B) the delivering
carrier, or (C) [certain intermediary caws].” 49 U.S.C. 8§ 14706(a)(1). A shipper
and carrier can agree to limit the cargdiability ‘to a value established by
written or electronic declaration of tisbipper or by written agreement between
the carrier and shipper if that value would be redslenander the circumstances’
in order for the shippép obtain a reduced ratiel. § 14706(c)(1)(A). Shippers
may bring a federal private causeaation directly under the Carmack
Amendment against a carrier for damades8 14706(d).

The Carmack Amendment struck a compraertietween shippers and carriers. In
exchange for making carriers strictly liable for damage to or loss of goods,
carriers obtained a uniform, nationwide stieeof liability, with damages limited
to actual loss—or less if the shipper aadrier could agree to a lower declared
value of the shipmeng&ee N.Y., New Haven, & Hartford R.R. v. Nothn&/ié,
U.S. 128, 131, 73 S.Ct. 986, 97 L.Ed. 1500 (19&83prdWesley S. Chused,

The Evolution of Motor Carrier Liabilitynder the Carmack Amendment into the
21st Century36 Transp. L.J. 177, 210 (2009). Madgicarriers strictly liable
relieved a shipper of the burden of hayto determine which carrier damaged or
lost its goods (if the shipper’s goodsreearried by multiple carriers along a
route). It also eliminated the shipjgepotentially difficult task of proving
negligenceSee Sec'y of Agric. v. United StateS0 U.S. 162, 173, 76 S.Ct. 244,
100 L.Ed. 173 (1956) (Frankfurter, J., comauwy). In returncarriers could more
easily predict their potentidifibility without closely studing the tort law of each
state through which a shipmemight pass. Carriers’ liability was limited to the
actual value of the goods shipped—ijpre damages were not availab&ee,

e.g., Penn. R.R. v. Int'l Coal Mining C@30 U.S. 184, 200, 33 S.Ct. 893, 57
L.Ed. 1446 (1913) (noting that ‘thect provided for compensation, not
punishment’).

For over one hundred years, the Supremerthas consistently held that the
Carmack Amendment has completely ocedpine field of interstate shipping.
‘Almost every detail of theubject is covered so completely that there can be no
rational doubt but that Congress intentiethke possession of the subject, and
supersede all state regutatiwith reference to itAdams Expres226 U.S. at
505-06, 33 S.Ct. 148. The Court has consistently described the Amendment’s
preemptive force as exceedingly broad—broad enough to embrace ‘all losses
resulting from any failure to discharge arears duty as to anpart of the agreed
transportation.Ga., Fla. & Ala. Ry. v. Blish Milling Co241 U.S. 190, 196, 36
S.Ct. 541, 60 L.Ed. 948 (1916).



Certain Underwriters at Intest at Lloyds of Londqr762 F.3d at 335-36.

The Court of Appeals for the Tenth r@iit has likewise described the Carmack
Amendment in “broad, preemptive term&Jhderwriters at Lloyds of London v. N. Am. Van
Lines 890 F.2d 1112, 1116 (10th Cir. 1989). The Tenth Circuit and nine other federal appellate
courts have “consistently held that the CarmAakendment is the exclive cause of action for
interstate-shipping contract [and tort] claimieging loss or damage to propertyCertain
Underwriters at Interst at Lloyds of Londgn762 F.3d at 336. Thus, federal courts have
dismissed “nearly all state-lawagins regarding loss of or damage to goods in interstate ground
shipping as preempted by the Amendmentan Enterprises, LLC v. DHL Exp. (USA), In627
F.3d 1004, 1008 (5th Cir. 2010) (citindoffit v. Bekins Van Lines C®,F.3d 305, 306—07 (5th
Cir.1993) (Carmack Amendment preempted plairgtifflaims for the tort of outrage, intentional
infliction of emotional distress, negligent infiicn of emotional distres, breach of contract,
breach of implied warranty, breach of expressrarty, violation of the Texas Deceptive Trade
Practices Act, slander, misrepresentation, franagjligence, gross negligence, and violation of
common carrier dutiesnder state law)).

However, despite the Carmack Amendmebtsad sweep, Supreme Court caselaw “has
not clarified the extent to which state law proets pertaining to the claims process, as opposed
to the shipping of goods, are preempteRiirii v. United Van Lines, Inc104 F.3d 502, 504-05
(1st Cir. 1997). Accordingly, “Gurts of Appeals have identitiea peripheral set of state and
common law causes of actitimt are not preemptedCertain Underwriters atnterest at Lloyds
of London 762 F.3d at 336. For instance, the Tenth Circuit held that a si#ita’sey fee statute
was not preempted by the Carmack Amendmedabse the statute was “incidental to” the

Carmack Amendment and did not “substantivehyarge the responsibility of the carrieA’T.



Clayton & Co., Inc. v. Missouri-Kansas—Texas R.R. €01, F.2d 833, 835 (10th Cir. 1990).
The Court of Appeals for the Seventh Circuit has likewise examined “the line between the types
of claims that are preempted and those that are Gotdon v. United Van Lines, Ind30 F.3d
282, 289 (7th Cir. 1997), holding that the Carmack Amendment does not preempt “those state
law claims that allege liability on a ground thatseparate and distinct from the loss of, or the
damage to, the goods that were shipped in interstate commiekcétius inGordon the estate
of an 80-year old decedent could assert mmrnon law claim for intentional infliction of
emotional distress (IIED) stemming from the movaagrier’s failure to deliver priceless family
heirlooms followed by four-months of deceptioecause the IIED claimwas “independent from
the loss or damage to good&l’* The precise question thenvidiether a common law claim for
bad-faith fits within the “peripheral set ofag¢ and common law causes of action that are not
preempted by the Carmack Amendmef@ertain Underwriters at Interest at Lloyds of Longon
762 F.3d at 336.

Arguably, the state bad-faith claim at issue ot arise directly out of damage to goods,
but related to Defendant’s pooraliegs in the claims procesBut ultimately Plaintiff's state
claim is preempted. Again, preempted state lams those that “substantively enlarge the
responsibility of the carrier/A.T. Clayton & Co., Inc.901 F.2d at 835. Courts hold that a
carrier's responsibility is substtively enlarged if a state Maimposes liability on a carrier
“stemming from the claims process, and lidpirelated to the payment of claimsRini, 104
F.3d at 506. Thus, iRini the court held that the plaintiffhough “ill-treated inher attempts to

settle,” could not assert statauses of action for negligencuisrepresentation, and unfair and

4 But see Morris v. Covaworld Wide Moving, In¢.144 F.3d 377, 382-83 (5th Cir. 1998)
(lawsuit seeking damages for lost waged amotional suffering preempted because both
resulted directly from the deattion of the plaitiffs’ household goods and thus plaintiffs did
not allege injuries separat®in the loss of their property).
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deceptive acts, since those claims were preemBesl04 F.3d at 506-07. And more analogous
to this case, the Court ofppeals for the Second Circuit@leveland v. Beltman North American
Company,30 F.3d 373, 379 (2d Cir. 1994) held thdederal common law claim for breach of
an implied covenant of good faith and fair dealimghe claims process was preempted since that
claim resulted in a jury verdict of $50,000 punitive damage award on top of a $28,000
recovery for the damaged goods. In so decidimgcourt said that €x$50,000 punitive damages
award had a “dramatic impact” on the defendanriability and “seriously enlarge[d] [the
plaintiffs’] remedy” such that the award “couell thwart one of therimary purposes of the
Carmack Amendment; that is, to provide sommé&ormity in the disposition of claims brought
under a bill of lading.’ld.

Under New Mexico law, punitive damages are recoverable in bad-faith “failure-to-pay
cases,’i.e. cases “arising from a breaoh the insurer’s duty to timely investigate, evaluate, or
pay an insured’s claim in good faittSloan v. State Farm Mut. Auto. Ins. C2004-NMSC-004,

1 2, 135 N.M. 106, 108, 85 P.3d 230, 232. ApplyRigi and Cleveland Plaintiff's claim for
bad-faith is preempted because it seeks to impability on Defendant arising from its conduct
in not paying Plaintiff's claimSee e.gPl.’'s Am. Compl. at 28 (diag that “Defendant had no
legitimate or arguable reason for refusing to pagintiff's valid claim” and that Defendant,
without reason, refused to consider the natufelantiff's losses and repéed the opportunity to
consider Plaintiff's proof of loss). Just as @leveland a punitive damage award could
dramatically impact Defendantlgbility, enlarge Plaintiff'sremedy beyond its actual loss, and
undermine nationwide uniformity ithe resolution of interstaghipping loss and damage cases.
The Carmack Amendment extends to and pree@ptst II, Plaintif's common law cause of

action for bad-faith.



The Court next addresses Plaintiff's requs amend its complaint to add state law
statutory violations of New Meco’s Unfair Practices Act (BA), N.M. Stat. Ann. § 57-12-ét
seq and Unfair Insurance’Bractices Act (UIPA), N.M. Stat. Ann. § 59A-16el seq Federal
Rule of Civil Procedure 15(a)(2) provides fdreral amendment of pleadings. Leave should be
“freely give[n] ... when justice so requires,” toleave need not be anted on “a showing of
undue delay, undue prejudice to tiyposing party, bad faith or dilayomotive, ... or futility of
amendment.’Duncan v. Manager, Dept. of SafeCity and Cnty. of DenveB97 F.3d 1300,
1315 (10th Cir. 2005). “The grant ¢dave to amend the pleadingarsuant to Rule 15(a) is
within the discretion of the trial courtMinter vs. Prime Equipment Go451 F.3d. 1196, 1204
(10th Cir. 2006). Plaintiff argudbhat Defendant, as an insurer, is liable under the UPA and UIPA
for misrepresenting its liability limits on the ni@s’ shipping contractAs Plaintiff puts it,
Defendant “leads UPS clients to believe thatytlare purchasing insurance for their shipped
packages, automatically insuring each package $100.00, and if more snrance is requested,
additional payment by the clientnsquired.” Pl.’'s Resp. Br. at 6.

Plaintiff's request for leave to amend it®mplaint is denied for two reasons, one
procedural and one substantive. As to the gulacal aspect, Plaintiff did not include for the
Court’s review its proposed amdment in violation of D.MA.LR-Civ. 15.1, leaving the Court
without necessary law, factspcharguments needed to meanidigfanalyze whether Plaintiff's
request should be granted. Substantively, andapsrimore importantly, federal courts find that
analogous claims fall within the scope of Caok Amendment preemption. For instance, in the
First Circuit's caseRini, 104 F.3d 502 at 503, the plaintifcovered damages at trial under
various state causes of actj including under a Massachusedtatute governing unfair and

deceptive business acts, against a carrier that lost some of her goods and refused to pay for the
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loss. The First Circuit reversede award, holding that the stat@tutory claims were preempted
because they stemmed from the loss of thenpiss goods, even though her statutory claims
were predicated on the carrier’s claims handling pro¢gsat 506. In the Seventh Circuit's case
Gordon, 130 F.3d at 285, the plaintiflued under various statuevi@auses of action, including
for violations of the Illinois Consumer Fraud and Deceptive Business Practices Act, fraud in the
inducement, and fraud in the claims process. The plaintiff alleged that the carrier committed
statutory fraud and deception by procuring Bsurance contract without obtaining the
decedent’s agreement as to her choice of the carhiability or giving her an opportunity to
choose between two or molevels of liability. Id. The Seventh Circuit held that the Carmack
Amendment preempted this claim, deferring ttee Appellate Court of Illinois’ previous
determination that the Carmack Amendment prgech a similar claim against a carrier for
failing to deliver promised “extra insurance” thiie plaintiffs purchased that exceeded the
carrier’s specified liabilityld. at 289 (citingNowakowski v. American Red Ball Transit G288
IIl. App. 3d 348, 223 Ill. Dec. 708, 680 N.E.2d 441 (1997)).

And in Margetson v. United Van Lines, In@85 F. Supp. 917 (D.N.M. 1991) (Campos
J.), this Court found the Carmack Amendment preempted the plaintiff’'s claims under the New
Mexico’'s UPA even though the carrier did nartsport the plaintiffsare and fragile goods
from Dallas to Santa Fe in the manner she speltyficantracted for. The plaintiff predicated her
statutory claims on the carrier’'s misrepreseotet concerning how it would transport her goods,
but the Court noted that because the plaintiff ultimately sought recovery for the damage to her
transported goods, the Carmack Amendment preempted such aldlaain921. The Court also
described how an award of punitive damageoverable under the UPA would be inconsistent

with the Carmack Amendment’s limitati of liability to actual damagehd. at 920-921. Other
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federal district courts are in accosee e.g. Berlanga v. Terrier Transp., |[i269 F. Supp. 2d
821, 830 (N.D. Tex. 2003)Accordingly, granting Riintiff leave to amend its complaint to add
state statutory violations of the UPA andPWl would be futile because claims under these
provisions as Plaintiff currentiflages them would be preempted.
V. CONCLUSION

Because state law causes of action that seekpose liability on a carrier for events
arising from the claims process and paymeh claims are preempted by the Carmack
Amendment, Plaintiff's state claim for bad-faitefusal to pay is dismissed. In light of this
holding, the Court does not addressdecide Defendant’s alternad arguments that two other
sources of federal law — the Federal AwatiAdministration Authdeation Act of 1994, 49
U.S.C. § 41713(b)(4)(A) and federal commdaw - independently preempt Count Il
Furthermore, Plaintiff's request for leave to amiéts complaint is denied for reasons of futility
and non-compliance with the loagaille governing amendments.

IT IS THEREFORE ORDERED that Defendant United Parcel Service, Inc.”s Motion to Dismiss Count
Il'in Plaintiff’s First Amended Complaint and Memorandum in support [ECF No. 25] and Motion for
Request for Judicial Notice in Support of its Motion to Dismiss [ECF No. 26] are GRANTED.

IT IS SO ORDERED.

sy (9] |

udith C. Herrera
United States District Judge

°>But see N. Am. Van Lines, Inc. v. Pinkerton Sec. Sys.8tE.3d 452, 458 (7th Cir. 1996)
(suggesting that carriers coudé liable to shippers under a state statute prohibiting deceptive
trade practices where, for example, the cafa#s to provide the shipper with information
required by state law.). Here, Ritiff has not alleged that Defdant failed to provide it with
legally required information.
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