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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

GERALD ULIBARRI and
WHITE RIVER ROYALTIES, LLC,

Plaintiffs,
V. No: 1:16-cv-215-RB-JHR

SOUTHLAND ROYALTY COMPANY,
LLC,

Defendant.

Consolidated for purposes
of class certification with:

GERALD ULIBARRI,
Plaintiff,
V. No: 1:18-cv-294-RB-SCY

ENERGEN RESOURCES
CORPORATION,

Defendant.

MEMORANDUM OPINION AND ORDER

In this contract dispute over oil and gas royalty paymemsCourt takes up the Parties’
competingmotions to exclude expert testimony in advance of a class certificatiomdgneditie
main issue before the Court is whether consideration of how natural gas products essegkoc
transported, and sold after extractifrom specific wells iselevant tathe Court’s determination

of whether class certification is progarthis case

1 The relevant motions to exclude were filed and briefed prior to the'€outer consolidatinglibarri v. Southland
Royalty Co., LLC 16cv0215, andJlibarri v. Energen Resources Coypl8cv0294. $ee 16cv0215, Doc. 155;
18cv0294, Doc. 87.) As the cases have now been consolidated forgaugbdise class certification proceedings, the
reasoning and rulings iis Memorandum Opinion and Order apjgguallyto both cases in this consolidated class
certification proceedingAll documents cited hereirefer to 16cv0215.
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In Gerald Ulibarri’s and White River Royalties, LLC’s (Plaintiffs) MotimExclude the
Proposed Opinion Testimony of Defendant’s Expert Mark Lambert (Doc. Blahtiffs argue
that Mr. Lambert’sopinionsregardingwell-specific natural gas qualitand composition, post
production activities, anchidstream gas processiagenot “relevant to any issue related to class
certification.” (d. at 5.) Defendant Southland Royalty Company, L(ISouthland) arguethat it
specifically soughtMr. Lambert’s testimony because Plairgifproffered expert in oil and gas
royalty accountingDonald Phend, offershis opinions on the same topick its conditional
DaubertMotion to Exclude Testimony of Donald A. Phend, CPA (Doc. 13bythlandurges the
Court to exclude Mr. Phend’s testimony if it excludes Mr. Lambert’s testinktanying considered
the submissions of the parti@sd rebvant law, the Court finds thidtetestimony of both proffered
expert witnesses is admissible at the class certificatage The Court will thusleny Plaintiffs’
motion to exclude Mr. Lambésttestimonyanddeny as moot Southland’s conditional motion to
exclude Mr. Phedlis testimony
l. Background?

A. TheUnderlying Complaint and Proposed Class

Southlandholds the lessee’s interest in numerous oil and gas lease agreements under which
it produces natural gas from “gas only” wells in New Mexico. @88at 3 106 at 11) Plaintiffs
holdthelessor’s interest in severalichlease agreement®oc. 99t 3-4.) Theyallege thatsince
January 1, 2015, Southland has been consistently underpaying royalties ibrowessales
proceeds ofatural gas and rekd products that Southland produgagsuant totheir lease

agreements(Seeid. at 8.)Plaintiffs argue that Southland has breactieease agreements by

2 The Court recites only that factual and procedural background necessary e thesk motions. In the Court’s
prior ruling denying Plaintiffs’ motion to ekude the testimony of Kris Terry (Do&51), the Court more fully
summarizedhe procedurapostureand factual background in the case, whidhcorporats by reference herein.



engaging in a common method of calculating royalty payments that “(1) cekalatlue for the
royalties. . . that is substantially less than the sale proceeds received on the salencfughingi
residue gas, the natural gas liquid products, and condensate, which came from P&ntitife
Class members’ Southland Wellsand also“(2) improperly deducts costs for gathering,
compression, processing, [Natural Gas Processors. Taxhatural gas liquids transportation and
fractionation, and other costs and expenség.) (

Plaintiffs seekto bring this action on behalf of a putative class including all individuals and
entities who have been paid royalties by Southland at any time since Jan2@t$,land hold a
lessor’s interest in a lease agreement that contains one of four differenofyyalty payment

provisions® (Sedd. at 1-2.) Thefour typesof royalty provisions that delineate the proposkess

include: “proceeds royalty provisions,” “gross proceeds royalty provisions,” “greateradfan
value or gross proceeds royalty provisions,” and “gross proceeds without deduction-of post
production costs royalty provisions3éeid.)

B. Motion to Exclude Testimony of Mark Lambert

Southland has proffered the testimony of Mr. Lambert as a chemical enginerpert
with decades of experience in the oil and gas pipeline and hydrocarbon processinig&ndtestr
Doc. 1146 at 4.) Hs experienceeducationand training suggest expertise in thie and gas
industry,specifically inthe engineering aspects ofl and gas productior{Seeid. at 41-46.) Mr.
Lamberthas experiencen consulting regardingoil [and] gas facilities including engineering,

construction, contracts, operations [and] maintenance, and royalty maftdrsdt 4) Mr.

Lambert’s exprt report “focuses on certain claims made by Plaintiffs and their désdyna

3 Plaintiffs havegiven each type of royalty provision a short title, whbuthland haslso adopted for ease of
referenceFor amoredetailed description of the exact royalty language contained in each type cignmee the
Court’'sMarch 15, 2019Dpinion.(Doc.151at 3-4.)



accouning expert, Donald APherd . . . ” (Id. at 3.) In particular, Mr. Lambert notes that his report
responds to Mr. Phend’s opinions “concerning the production conditions occurring at or near the
well; the gathering, treatinggrocessing, compression, and pipeline transportation operations
(sometimes referred to as ‘midstream’ or ‘ppsiduction’ activities); and the disposition of
natural gas, condensate, and natural gas liquids (‘NGL’) at the well atftkaiocations.”Ifl.)

Mr. Lambert’s report asserts that “there exist significant differencgvamability in the
Potential Class Wells due to widely varying facts and circumstancesadsdogith each well[,]”
differences which “have a significant impact with respect to evaluating the craads by
Plaintiffs on a classvide basis and the ability of Plaintiffs to represent the Clakk.a(10.) Mr.
Lambert opines that determinindratherpost-productiorrostshave beeproperlydeducted from
a royalty paymentequiresan evaluation of/arious factors, including among othetise lease
governing the welirom whichthegas was producetheroyalty language in the lease and whether
it requires different paymembligationsif the gas is processethe processing activiés at each
well; andthe midstream processing agreements applicatdadiowell, if any. (Id. at 11)

Plaintiffs arguethat theseopinions are “factually and legally irrelevant” and should be
excluded. (Doc. 114 at 4.) “None of the 325 Lease Agreements has any royalty provision which
provide, in any respect, that the calculation and payment of royalties to tloed issdependent
upon the quality or composition of the natural gas which is produced from the wells subject to
those 325 Lease Agreementgld. at 3.) According to Plaintiffs, thenly informationnecessary
to determineSouthland’soyalty paymentobligationsis “the dollar amount of proceeds received

by Southland from the buyers @s sale of natural gas and natural gas liquidsl.) (

4 Plaintiffs often refer to the leases it has identified to define ttetipe class as “the 325 Lease Agreementei(
e.g, Doc.106at 2 (“[tihe named Plaintiffs and the Class claim tBatuthland has breached the lease agreements at
issue(‘the 325 Lease Agreemeits.)
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Southland counters that it specifically retained Mr. Lamtmedtffer his expert testimony
“in response to the engineeritygpe opinions offered by Plaintif§’] expert Donald A. Phend[]
....”(Doc. 131 at 1.) Southland asserts Wiate Plaintiffs argue Mr. Lamberd opinions are not
relevant to any class certification issues, their own expert, Mr. Phends‘raisis report issues
relaing to gas production, gas quality and composition, and gas infrastructure in the San Juan
Basin.” (d. at 4 (citingDoc 1401 1 18, 2623, 52).)Accordingly, Southland argues that Mr.
Lamberts testimony and expert report “dirgcaddresf the facts put at issue by Plaintiffs’ expert
Mr. Phend[,]” and “have a tendency to make the facts related to the engirtgpenigsues raised
by Mr. Phend more or less probable than such facts would be without the evidiehge.” (

C. Conditional Motion to Exclude Testimony of Donald Phend

Mr. Phend is a Certified Public Accountant licensed in Colorado. (D1 2.)He has
been “continuously employed or engaged in oil and gas accounting and tax foattemsr 35
years” and has “extensive experience reviewing gas revenue and gas plamitiagctor
production and valuation throughout the western United Statds.5éealso Doc. 140-1at 33—
35.) Plaintiffs offer Mr. Phend’s expert pert and testimony tadentify the “accounting
methodology used by Southland to calculate .las€€members’ royalties with respect to the sale
proceeds received on the sale of gasluding residue gas, natural gas liquid products, and
condensate, and the treatment and calculation of thesé’Rakiction Costs as they pertain to
such royalty payments.Dc. 1401  8.) Plaintiffsalsoasked Mr. Phend to “identity and quantify
thee PostProduction costs that were deducted from Ulibarri's, White River’s, and the clas

members’ royalty payments . . . 1d()



Mr. Phend produced hisitial report on November 2, 2018 (Doc. 1)) and a
supplemental report on December 5, 2(28c. 140-2).° In his reports, Mr. Phend opines on “gas
gathering, treatment, and/or processing” (Doc.-14@ 15 (capitalization altered from original)),
includingwhy gas processing is required for “much of the natural gas produced by Sotithland
(Id. T 18.) H alsoopinesthat, “[h]Jowever, it appears that some of the gas produced by Southland
was gathered, treated, and dehydrated without further processing in ordeadoepéable for
receipt into the interstate market pipeline$d’)(Often prefacing his atements wittphrases like
“[iln my experience” §ee e.q, id. { 23),Mr. Phend offers opinions on Southlasaggreements
with third-party gas processing compani@sd describesiow residue gasnatural gas liquid
products, and condensate are usually processed, transportedynsbichlued. Ifl. 1 19-23.)
Many of Mr. Phend’sopinions, while rooted in accounting methodology, requirexianation
of well conditions and natural gas quality during diféerent phases of productiorSdee.g.,id.

123 (“between the wellhead and processing plant inlet there is a fallout of lpadg, often
known as condensate or diigsand “[e]ven though this condensate volume is included in field
fuel, and is being reimbursed by Southland to the royaityers, the royalties are being paid at a
much lower value based on residue gas prices, rather than the more valuabisatenol®duct
prices”).)

Southland’s conditiosd motionto exclude Mr. Phend’s testimony begins by assethiag
both Mr. Phend’s ahMr. Lambert’s expert testimony should be admitted and will be useful to the
Court in deciding the class certification iss(l2oc. 125 at 1.) However, Southlaadjueshatif
the Court excludes Mr. Lambert’s expert testimony responding to Mr. Phendisrgpthen the

Court should “likewise exclude the related opinions of Plaintiffs’ expert Mmdéheecause he

5 Mr. Phend’s second repastipplements his original opinions based on his “analysis of addition§] daté notes
that “the opinions expressed iniginitial expert report] remain unchanged.” (Doc. 2@t 2.)
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“is not qualified as an expert to testify regarding the engineering type opinidundeithén his
report.” (d. at 2-2.) Plaintiffs counter thiathe statements in Mr. Phend’s expert report regarding
well conditiors and gas production are not opinions but “background facts which cannot be
disputed” and “will assist the Court in understanding how the gas produced fromae C
members’ wells was treated, processed, and sold.” (Doc. 140 at 1, 3.)
. Legal Standards

A. Legal Standard for the Admission of Expert Testimony

As part of its evidentiary gatekeeping function under Federal Rule of Evidencéh&02, t
Court must “ensure #t any and all scientific testimony or evidence admitted is not only relevant,
but reliable’ Daubertv. Merrell Dow Pharm., In¢.509 U.S. 579589 (1993);seealso Kumho
Tire Co. v. Carmichael526 U.S. 137, 14%2 (1999)(extending theDaubert standardfor
evaluating scientific expert testimony to “technical” and “other specialized” letige). This
requires a twestep inquiry, first determining whether the proffered expert is “qualified by
‘knowledge, skill, experience, training, or educdtimnrenderan opinion” 103 Inv’rs I, L.P. v.
Square D Cq.470 F.3d 985, 990 (10th Cir. 2006) (quoting Fed. R. Evid. 702). Second, the Court
must determine whether the proposed testimony “is sufficierglgvant to the task at hgpd
Bitler v. A.O. Smith Corp400 F.3d 1227, 123(10th Cir. 2005)quotingDaubert 509 U.S. at
597), and hasd reliable basis in the knowledge and experience of [the expeitispling,]”
Daubert 509 U.S. at 592.

Evidence is relevant if it “has any tendency” to make a fact of consequence “more or less
probable than it would be without the evidence.” Fed. R. Evid. 401. “Under Rule 702, reports from
experts . . . are admissible only if necessary to aid in the interpretatiormtifggitechnical, or

other specializedatcts|,]” Sims v. Great Am. Life Ins. Cd69 F.3d 870, 889 (10th Cir. 2006), but



“[d]oubts about whether an expert’s testimony will be useful ‘should generallgtleed in favor
of admissibility unless there are strong factors such as time or suigr@eng exclusions.”
Robinson v. M. Pac. R. Cq.16 F.3d 1083, 1090 (10th Cir. 1994) (quoting J. Weinstein & M.
Berger,Weinstein’s Evidencd 702[02], p. 70230 (1988) (internal citations omittgdThe Court
has “wide latitude . . . in exercising d$scretion to admit or exclude expert testimonyBijtler,
400 F.3d at 1232, and in a bench taatelated proceeding where the Court sits as factfjrither
usual concerns regarding unreliable expert testimony reaching a jury obviouslyatseot. . .”
Att'y Gen. of Oklaomav. Tyson Foods, Inc565 F.3d 769, 779 (10th Cir. 2009) (citation omitted).

B. Legal Standard for Class Certification

TheParties have offerellr. Lambert’'s and Mr. Phend’scpert testimonyo support their
respective argumentgsgarding class certificatioill parties seeking class treatment must show
that theproposedclass meets four prerequisites: (1) numerosity rendering joinder implbéetica
(2) commonality of questions of law and fact, (3) typicality of thened plaintfs’ claims and
defensesompared tdhose of theutativeclass membersand (4) adequacy of the named party to
represent the entire clasSeeFed. R. Civ. P. 23(a). Plaintiffs bring their motion for class
certification under Rule 23(b)(3), which is proper when “the court finds that the questiams of
or fact common to class members predominate over any questions affecting onlgueddivi
members, and that a class action is superior to other available methoddyf@ni@iefficiently
adjudicating thecontroversy.”SeefFed. R. Civ. P. 23(b)(3Potentialclass membemust alsde
objectively and easily ascertain&@keAbraham v. WPX Prod. Prods., LL.817 F.R.D. 169, 254
(D.N.M. 2016) (collecting casedrom various districts describing the “ascertainability

requirement). The party seeking class certification bears the burden of “affirmatively



demonstrat[ing] . . . compliance” with each required etgnre Federal Rule of Civil Procedure
23,WakMart Stores, Inc. v. Duke§64 U.S. 338, 350 (2011).
1. Analysis

A. Mr. Lambert and Mr. Phend are qualified expertsin their respectivefields.

As a threshold matter, the Court finds that both proffered expertgumidied by
“knowledge, skill, experience, training, or educdtitm render opinions in the areas for which
their testimony has been offereéfeeFed. R. Evid. 702Mr. Lambertis a qualified experin
engineering, construction, and royalty matterthim oil and gas industrySgeDoc. 1146 at 41
46.) Mr. Phend is a qualified expert in oil and gas accounting and tax matteérsis experience
gualifies him to opine on oil andhg revenueaccounting for production, and royalksaluation in
thewesternUnited States.§eeDoc.140-1at2, 33-35.)As explained belowthe Court willadmit
Mr. Lambert’s testimongnd thus needot take up Southland’s conditional motion to exclude Mr.
Phends testimony based olack of qualification to opine on engineering issues. Given that Mr.
Phend’s accounting expertise is specific to oil and gas production and he has deeggesence
in the field, Mr. Phend’svarious statementgegardingoil and gas productiothat inform his
opinions omatural gas royalty accounting a@missible

B. How natural gas is extracted, transported, processed, and sold at the wells
underlying the putative classisrelevant to the class certification question.

Though Plaintiffs argue that Southland “fails to explain to the Court how these faéts or
Lambert’s opinions are even remotely relevant to class certificafioo¢. 135 at 2), the Court
finds that Mr. Lambert’s testimonyg squarely in line with Southland’s argument that the pugat
class does not meet the Rule 23 requirements for proper certification. Southlasmdlaazed
clearly that it believes class certification is not proper because the leasesfitteatite proposed

class and the wells from which Southland produces natural gas pursudnastleases, require



royalties to be calculated differently based on the conditions at eacliSesl).e.gDoc.131 at 4
(“widely-varying facts and circumstances associated with each indivddiahfluence whether
the well produces gas that requires some or allpastuction services, whether the gas produces
NGLs or condensate, or whether the gaSnarketablé in a particular form or at a particular
locatior{,]” and “as a result of these differences, the basis for the royalty undexpaglaims
must be considered on a wbl-well basis. These facts are of consequence to the Court’s
consideration of the class certification requirements, for example, comigptygicality, and
predominance” (citation omitted)

The Court is well aware that Plaintiffs disagré®aintiffs believe that theuestion of
whether deductions are permissible should be answered solely by analysegpl®vision
language, not well conditions, and thhe relevanguestios of law and facarecommon to all
leaseholders with similar lease provision langué#§eeDoc. 114 at 3.)Jhis dispute will likely
dominate the twalay class certification hearing. At the heariBguthland is entitled to present
testimony ofits qualified expert Mr. Lambert on how gas productiorconditionsmay vary
betweenwells connected to the putative clagad whether such variation affects royalty
calculations.Plaintiffs are entitled toebut Mr. Lambert’s testimony and rely on Mr. Phend’s
opinionsregarding royky accounting to maktheir case for class certificatiomhe Court will be
able to determine at the heariwbat specific testimony is relevant to its certification decision and
what testimony is naelevant Further, the Parties may object at the mggprd any testimonghat
they feel oversteps the bounds of admissibility.

Asking the Courtto exclude Mr. Lambert’s testimorgs irrelevanbeforeruling on the
certification issue however,is akin to asking the Court tadoptPlaintiffs preferred contret

interpretatiorbefore hearing the evidence and arguments on both Shiesase law that Plaintiffs
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cite to argue that the Court must look ordyhe lease language itself in determining how royalties
should becalculateds the proper subject of thenotion for class certification and thewmunsel’s
legalarguments at the hearin@&eeDoc. 135 at 3 (collecting New Mexico cases regarding oil and
gas contract interpretationpPjsagreement over the law relevant to @aurt'sclass certification
decision is not, however, a strong argument for excluding the testimony of ahweitpess.

THEREFORE,

IT 1SORDERED thatPlaintiffs’ Motion to Exclude the Proposed Opinion Testimony of
Defendant’s Expert Mark Lambert (Doc. 114PENIED;

IT ISFURTHER ORDERED thatSouthland’s ConditiondDaubertMotion to Exclude
Testimony of Donald A. Phen@PA (Doc. 125)is DENIED AS MOOT, and the Court will
consider the opinion testimony of both Mark Lambert and Donald Phend on the issue of class

certification.

bt/ Yt

ROBERT C/BRACK
SENIOR U.S”DISTRICT JUDGE
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