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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

WILMINGTON SAVINGSFUND SOCIETY,
FSB, D/B/A CHRISTIANA TRUST ASOWNER
TRUSTEE OF THE RESIDENTIAL CREDIT
OPPORTUNITIESTRUST 111,

Plaintiff,

VS. Civ. No. 18-346 JCH/JHR

SANDRA J. NEILL,

Defendant.

MEMORANDUM OPINION AND ORDER

This foreclosure case is before the Caurtthe Plaintiff's Motion to Amend Complaint
and to Substitute Parties Given Death of Samdkill [Doc. 13], as well as the motion [Doc. 22]
filed by Gregory Hutchins, the Executor of the Estat&andra Neill, for leave to file a surreply
in opposition to the Plaintiffsnotion to amend. Also pendingeaa motion to dismiss filed by
Sandra Neill (now deceased) [Doc. 4], a motion to dismiss [Doc. 21] filed by Gregory Hutchins
(who, at the time of filing of that motion, was nait a party to this litigtion) and a motion for
summary judgment [Doc. 11] filed by the PlaifhtiAfter reviewing the motions, the briefs, and
the applicable legauthorities, the Coticoncludes that Hubins should be graed leave to file
a surreply, and the Plaintiff's motion to ameit&l complaint and substitute parties should be
granted. The Court also condks that both motions to dismiss and the motion for summary
judgment should be denied as moot, without prejuttidbe parties’ right toefile their motions

after the complaint has been amended and senve@ll parties are propgbefore the Court.
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BACKGROUND

On April 13, 2018, Plaintiff Wimington Savings Fund SociefySB, d/b/a Christiana Trust
as Owner Trustee of the ResidahCredit Opportunities Trust Il (hereafter, “Wilmington”), filed
its Complaint for In Rem Foreclosure [Doc. 1}fs Court. In the Complaint (which names Sandra
J. Neill as defendant), Wilmington seeksiamem judgment against theakproperty, located in
Sandoval County, New Mexico and whits named as colieral in a promissy note signed by
Neill. The note, signed on May 23, 2007 and inddriseblank, is for a debt of $225,000 with a
fixed annual interest rate of 6.875%. The nots wansferred to Wilmington. According to the
Complaint, Neill failed to make payments the note after September 1, 2008, and remained in
default for failing to make the scheduled instaithpayments due thereafter. In order to collect
on the note, Wilmington filed an action in New ki state court, but filed this separate
foreclosure action in féeral district court.

On May 10, 2018, Neill filed a motion to digs [Doc. 4] the Complaint on the grounds
that Wilmington lacked standing and had faitedstate a claim. On May 29, 2018, Wilmington
filed its response [Doc. 7]. Twweeks later, on June 13, 2018, Neill filed a notice [Doc. 9] of
filing of her Petition of Bankruptcy, and theseawas stayed. On September 20, 2018, Wilmington
filed a notice informing the Court that the bankaypcase had been closed and a discharge entered.
[Doc. 10, 10-1] The following day, Wilmington filea motion for summary judgment on its claim
for foreclosure. [Doc. 11} That same day, Hutchins filed atice of suggestion of death regarding
Neill. [Doc. 12]. In that document, he identifibdnself as the executor of Neill's estate, though

he provided no documentation osHegal status as executor. Hie not include Neill's date of

1 Wilmington concedes that this timn for summary judgment is now moot.
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death, nor did he state that he had an interdbtineal propay that secured the notice and upon
which this action is based.

On December 18, 2018, Wilmington filed atioa to amend its complaint [Doc. 13] to
substitute Hutchins, in his capacity as represemgtatf the estate, as defendant in place of Neill
and to join as defendants any unkmoheirs who might claim an imest in the real property. In
his response, Hutchins assertldt on September 13018, one week befoiéeill was granted a
discharge in the bankruptcy case, Neill had grhtitée in the real property to him through a
warranty deed. Hutchins also stated that INeid died on September 16, 2018, just three days
after she transferretie property to him.Based upon this new information, on January 17, 2019,
Wilmington filed its reply [Doc. 19] in support @& motion to amend. Wilmington attached to its
reply a revised proposed amended complaint [[28el] naming Hutchins as defendant in both
his individual capacity as one claiming an inteneshe real property, as Weas in his capacity as
personal representative of Neill's estate.

On January 28, 2019, Hutchins filed his motiboc. 22] for leave to file a surreply to
Wilmington’s motion for leave to amend. t¢hins attached the proposed surrefbg Doc. 22 at
5-11. Inits response [Doc. 25], Wilmington inde@that it did not oppose Hutchins’ request for
leave to file the surreply, but rather wanteatdorect factual statements asserted by Hutchins in

the motion.

2 The “Warrantee Deed” signed by Neill transferrihg property to Hutchins states that it was
signed and notarized on August 29, 2018—whitelitankruptcy case wastill pending— and
not on September 13, 201%e Doc. 19-2. It also states thaamsfer of the property was “subject
to all liens and encumbrance&d:
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DISCUSSION

First, in light of Wilmnhgton’s non-opposition to Hutchingnotion for leave to file
surreply, that motion will be granted. Accordingly, the Court has considered all of Hutchins’
arguments, including those in his surreply, inmection with the motion for leave to amend.

Second, the Court concludes that Wilmingtantion for leave to aend its complaint to
substitute Hutchins as a defendanthis foreclosure action, both in his capacity as the alleged
executor of Neill's estate and aslaimant to the real propgrshould be granted. Having passed
away, Neill can no longer servethe defendant in this case. If iNls transfer of the property to
Hutchins was valid, then he ohtaid the property subjeto all valid liens and encumbrances, and
he is the proper defendant in his personal capd€ihe transfer wagmot valid, then upon Neill’'s
death the property passed to her estate, forhwHigtchins is purportedithe executor. In that
case, Hutchins is again a proper defendant. ,TWilsnington’s proposedubstitution of Hutchins
for Neill is proper.

Hutchins’ sole argument in his response [Doc.id Bhat due to the transfer of the property
to him before her death, Neillsstate is not a sucgsor in interest undéted. R. Civ. Pro. 25(a).
However, that argument overlook®tfact that Hutchins had failéd promptly inform the parties
and the Court of his own asseriatkerest in the property, andetefore when Wilmington initially
sought leave to amend the complaint it asked onfutstitute Hutchins ihis role as executor.
Once Hutchins revealed the information, Wilmingpsomptly revised its request to name him as
a defendant both personally as a claimant t@tbperty as well as in his capacity as exec\&e.
Doc. 19. If there is gamesmanship afoot hirs, gamesmanship by Hutchins, not Wilmington.
The Court finds the arguments in Hutchins’ surreply in which he accuses Wilmington of “acts and

omissions intended to deceive this Court” tovdthout merit. Therefore, the Court will grant
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Wilmington leave to file its ppposed amended complaint [Doc. 19Wilmington must serve its
amended complaint in accordance with Ruleadt@of the Federal Rules of Civil Procedure.
Third, in light of the Court’s decisiongnting Wilmington leave to amend, both Hutchins’
motion to dismiss and Wilmington’s motion for summary judgment willlé&eied. The denial of
these motions is without prejudice to the parties’ right to refile dispositive motions after the
complaint has been amended and properly seNeil's motion to disnss will be denied as
moot.
IT ISTHEREFORE ORDERED that:
(1) Plaintiff's Motion to Amend Complaintnal to Substitute Parties Given Death of Sandra
Neill [Doc. 13] isGRANTED;
(2) Gregory Hutchins motion for leave to fdesurreply in opposition to the Plaintiff's motion
to amend [Doc. 22] iISRANTED;
3) the motion to dismiss filed by SaadNeill (now deceased) [Doc. 4] BENIED AS
MOOT,;
4) Gregory Hutchins’ motion to dismiss ¢b. 21] and Wilmingtors motion for summary
judgment [Doc. 11] ar®ENIED without prejudice to their right to refile their motions after
Wilmington amends the complaint.
(5) Plaintiff is to file the Amended Complaiseparately on the docked later than March 1,

2019.
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