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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ISABEL RODRIGUEZ,
Plaintiff,
V. Civ. No. 18-387 KK/LF
WALMART INC.; WAL-MART
ASSOCIATES, INC.; ASHLEY K.
PITTS,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court oRlaintiff Isabel Rodmjuez’s Motion to Remand

(Doc. 5) filed April 27, 2018. Defendants filedReesponse to Plaintiff's Motion to Remaol
May 17, 2018. (Doc. 14.)Plaintiff Isabel Rodriguez’'s Replto Defendants’ Response in
Opposition to Her Motion to Remar{@oc. 15) was filed on May 30, 2018. The Court has
considered the parties submissions, the recordthencklevant law. For the reasons that follow,
the Court concludes that Plaintiff's Moti to Remand is well taken and shall®@ANTED.

l. Background

This lawsuit arises from an incident in which Plaintiff Isabel Rodriguez was injured while
attempting to access an electsicopping cart at a Walmart stom Espanola, New Mexico.
(Doc. 1-1 at 3-5.) Defendant Ashley Pitts was the assistant manager of the Walmart store, and
one of the most (if not the mystenior management personnelduty at the time of Plaintiff's

injury. (Doc. 1-1 at 2-3.) Ms. Pitts is a resident (and, the Court presumes, is a cittAdavof)

! “For purposes of diversity jurisdiction, a person is a citizka state if the person is domiciled in that state. And a
person acquires domicile in a state emhthe person resides there and intends to remain there indefinitely.”
Middleton v. Stephenspii49 F.3d 1197, 1200 (10th Cir. 2014) (citation omitted). While Plaintiff's Complaint
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Mexico. (Doc. 1 at 4; Doc. 1-1 at 2.) Plaihig a resident and a citizen of the State of New
Mexico. (Doc. 1-1 at 1.) The corporate Dedants are citizens of Delaware and Arkansas.
(Doc. 1 at 4-5.)

According to Plainfi's Complaint, the circumstancesurrounding her injury were the
following. On July 24, 2017, Plaintiff parked rhear in a “handicap parking” area near the
entrance of the Walmart. (Doc. 1-1 at 3.piRtiff, who has problembreathing and who walks
with a cane, uses an electric shopping cart. (Doc. 1-1 at 3.) Plaintiff looked for an electric
shopping cart outside of the store, but she did@®iose. (Doc. 1-1 at 3.) Plaintiff proceeded to
the store’s front vestibule where, again, she didfinot an electric shoppg cart. (Doc. 1-1 at
3.) Plaintiff proceeded to the main front-elobby of the store where she spotted a single
electric shopping cart plugged into a wall outlet. (Doc. 1-1 at 3.) As she was walking toward
this cart, Plaintiff tripped over an unpainted coterbarrier (or “berm”). (Doc. 1-1 at 3-4.)
Plaintiff fell to the concrete floor, injuring her skull, face, and shoulder. (Doc. 1-1 at 3-4.) The
injuries to her caused her to bleed profusely frmnforehead. (Doc. 1-1 at 4.) As Plaintiff lay
on the floor of the Walmart store no one camédoaid. (Doc. 1-1 at 4) She called her grand-
son-in-law to assist hernd he arrived five minutes later. (Doc. 1-1 at 4-5.)

Two unnamed Walmart employees stood nearby taphit Plaintiff, butthey did not assist
her until her grand-son-in-law asked them f@per towels to stop the flow of blood from
Plaintiff's head. (Doc. 1-1 at 5.) When thesre asked, however, the employees stated that
they had called 911. (Doc. 1-1 at 5.) AfteaiRtiff was transportedo the hospital in an
ambulance, Ms. Pitts instructed the two malegleyees to “pull the carts forward” along the

berm. (Doc. 1-1 at5.)

addresses Ms. Pitt’'s “residence” only cionsidering Plaintiff's Motion to Rema, the Court assumes that Ms. Pitts
is domiciled in New Mexico.



The berm’s function was to serve as a gu#tied a guide for manual shopping carts used
inside the store. (Doc. 1-1 4t Plaintiff alleges that theoncrete berm over which she tripped
“was an unreasonably dangerous condition of the premises” because: it was the same color and
texture of the floor, which made it indistinguisie from the floor; there were no markings on
the floor or nearby signs to alert customers &ottlpping hazard that ¢hberm created; the berm
was not painted; there were barriers or other devices thatould prevent customers from
walking near or across the berm; and shopping carts were not pulled up along the length of the
berm, which allowed the berm to be anp@pping hazard. (Doc. 1-1 at 4.)

Based on the foregoing Plaintiff filed the preskwvsuit claiming, in Count I, that Walmart
and Walmart Associates negligently createccansed a dangerous condition to exist on their
premises; claiming, in Count Il, that Ms. Pitts,the person in control of the configuration of
store equipment in the front-end lobby on thg da question was ndigent in her duty to
safeguard the premises for public use; arainghg, in Count Il that Walmart and Walmart
associates were negligent in training Ms. Pittsoq[1-1 at 6-8.) Plaintiff filed her Complaint in
State of New Mexico, First JudiciBlistrict Court, Count of Rio Arriba. (Doc1-1 at 1.)

Defendants filed a notice of removal alleging, in relevant part, thaitPi had fraudulently
joined Ms. Pitts to this action to avoid divigysjurisdiction. (Doc. 1 at 3.) Defendants’
fraudulent joinder argument is premised on the notion that Count Il against Ms. Pitts is not
actionable under New Mexico tdew. (Doc. 1 at 3-4.)

In the Motion presdiy before the Court, Plaintiff gues that Defendasntcannot carry the
requisite “heavy burden” of establishing that NP#tts was fraudulently joined. (Doc. 5 at 6.)

Plaintiff argues, further, that Defendants lackedobjectively reasonable basis for removing this



matter and, as such, Defendants should be required to reimburse her for the fees and costs
incurred as a result of the removal. (Doc. 5 at 9.)

For the reasons that follow, the Court conchitteat Defendants have not demonstrated that
Ms. Pitts was fraudulently joined. Because tlo&i€ concludes, further, that Defendants did not
lack an objectively reasonable basis for amguthat Plaintiff's claim against Ms. Pitts
constituted fraudulent joinder, éhCourt determines that Plafhtshould bear the reasonable
costs and fees that she incurrecassult of the removal.

. Analysis

A. Overview of the Law of Fraudulent Joinder

“In order to invoke diversity jurisdiction, a gg must show that complete diversity of
citizenship exists between treverse parties and that the amount in controversy exceeds
$75,000° Complete diversity is lacking when any of the plaintiffs has the same residency as
even a single defendant.”Dutcher v. Mathesqn733 F.3d 980, 987 (10th Cir. 2013) (citation
omitted). In determining whether there is complete diversity between the adverse parties, the
Court must disregard parties whave been fraudulently joinedodd v. Fawcett Publ’'ns, Inc.

329 F.2d 82, 85 (10th Cir. 1964) (holding that a darerse, fraudulently joined party did not
defeat removal jurisdiction).

A claim of fraudulent joinder mudie pled with particularityand it must be “proven with
complete certainty” “upon undisputed evideh such that it is “subject to summary

determination[.]* Smoot v. Chi., Rock Island & Pac. R.R. 378 F.2d 879, 882 (10th Cir.

2 Plaintiff concedes that the amount-in-controversy requirement is satisfied here. (Doc. 5 at 2.)

% Defendants cit€rederick v. Hartford Underwriters Ins. G683 F.3d 1242, 1247 (10th Cir. 2012) for the
proposition stated therein that “defendants seeking towemaist prove jurisdictional facts by a preponderance of
the evidence.” (Doc. 14 at 3Brederick which does not address the standard relevant to a claim of fraudulent
joinder, does not contravenootin regard to the standard that informs the Court’s analysis of Plaintiff's Motion
to Remand.



1967); James WM. Moore, Moore’s Federal Peac8 102.21[5][a] (3d ed. 2018) ([A] claim [of
fraudulent joinder] must be pled with paudlarity and supported bglear and convincing
evidence.”). “To establish fraudulent joindéne removing party must demonstrate either: (1)
actual fraud in the pleading of jadictional facts, or (2) inabilitpf the plaintiff to establish a
cause of action against the nonatise party in state courtDutcher, 733 F.3d at 988 (alteration
omitted). “The defendant seeking removal bemheavy burden of proving fraudulent joinder,
and all factual and legal issues mustrésolved in favor of the plaintiff.”ld. “This standard is
more exacting than that for dismissing a mainder Fed.R.Civ.P. 12(b)(6); indeed, the latter
entails the kind of merits determination that, ab$entdulent joinder, should be left to the state
court where the action was commencedfontano v. Allstate Indem211 F.3d 1278, *2 (10th
Cir. 2000) (unpublished) (citinddatoff v. State Farm Ins. Go977 F.2d 848, 851-53 (3d
Cir.1992) (“A claim which can be simissed only after an intricate analysis of state law is not so
wholly insubstantial and frivolous that it mabe disregarded fopurposes of diversity
jurisdiction.”); see Dutcher733 F.3d at 989 (stating that thect that the defendants had not
proven fraudulent joinder did not mean that thainglffs had stated a valid claim against the
non-diverse parties). The Court's%iew for fraud must be based the plaintiff's pleadings at
the time of removal, supplemented by any affittaand deposition transcripts submitted by the
parties.” Mooresupra

B. Relevant Principles of New Mexico Agency Law

In New Mexico, “the liability of an emplae or agent for injuries caused by dangerous
conditions on occupied premises is directhated to actual control over the premiseklopp v.
Wackenhut Corp.824 P.2d 293, 300-01 (N.M. 1992). This pite of law derives from the

Restatement (Second) of Ager55 (1957), which provides that



[a]n agent who has the custody of landcbattels and who should realize that

there is an undue risk that their conditiwill cause harm to the person, land, or

chattels of others is subject to Hiaty for such harm caused during the

continuance of his custody, by his failu@ use care to k& such reasonable

precautions as he is authorized to take.

Klopp, 824 P.2d at 301. “If an agent has only a limitedtrol over land or chattels, he is subject

to liability only to the extet that he is authorizetb exercise such control.'ld. (quoting the
Restatement (Second) of Agency 8§ 355 cmt. (B}jus, an employee who has “general oversight

of a building, but who is nauthorized to cure dets in it, is under no liability to third persons
unless, by his conduct he causes them to be in it vicinity.” Restatement (Second) of Agency §
355 cmt. (b). If, however, aamployee “aids in creating a siion in which the thing over
which he has partial control causes harm, he is subject to liability for such Harm.”

An employee’s liability for a dangerousraition on her employer’s premises which is
governed by the foregoing principles of agensylegally distinct from the general duty of
ordinary care imposed by the law of negligenkéopp, 824 P.2d at 300-01 (“The tort liability of
an employee or agent for an omission is deteeth by the law of negligence” whereas “the
liability of an employee omgent for injuries caused by dangerous conditions on occupied
premises is directly related to actual control over the premissesgRober v. New Mexico State
Fair, 808 P.2d 614, 620 (N.M. 1991) (sta that pursuant to the law of negligence, “[e]very

person has a duty to exercise ordinargedar the safety of others”).

C. Defendants Have Not Proven That MsPitts was Fraudulently Joined

In the Complaint Plaintiff alleges that Ms.ttBj as the person in control of the Walmart
premises on the day in question, was authorized to take reasonable precautions to make the
premises safe for Plaintiff's use vis a vis thenfiguration of store equipment in the front-end

lobby” of the store. (Doc. 1-1 at) In that regard, Plaintiffli@ges that there were no electric



shopping carts outside of the storarothe store vestibule. (Dot-1 at 3.) ThusPlaintiff who
requires special parking accommodations and whalks with a cane, was forced to make her
way into the store’s lobby in search of an eiecshopping cart. (Doc. 1-1 at 3.) The only
electric shopping cart available was plugged into the wall. (Doc. 1-1 at 3.) There were no
shopping carts along the concrete berm thauctions as a gutter and a guide for manual
shopping carts inside the storeialy considering the design and color of the berm, allegedly
created a tripping hazard. (Doc. 1-1 at 4.) SSimng the berm was the most direct route to the
electric shopping cart that was positioned alorgy wrall. (Doc. 1-1 aB.) After Plaintiff's

injury, Ms. Pitts instructed heubordinate employees to “pull the carts forward” along the berm.
(Doc. 1-1 at5))

The sworn declaration of NicRodriguez, the manager of the Walmart store at which
Plaintiff was injured is also li@ere the Court. (Doc. 14-1.)n his declaration, Mr. Rodriguez
addressed the policies and procedugoverning Walmart’s assistananagers. (Doc. 14-1 at 1.)
According to Mr. Rodriguez, aassistant manager would have nate in physically placing or
directing the placement of installéloor fixtures, such as concrete berms on the store premises;
and they cannot place or control the placemefibof fixtures; assistant managers do, however,
have “very minimal” control over the storage mlacement of shopping cangthin the store.
(Doc. 14-1 at 1-2.)

At this stage of the proceedings, the Court dugtsconsider the merits of Plaintiff's claim
against Ms. Pitts or the degree of likelihood tR&tintiff will ultimately prevail in that claim.
Montanqg 211 F.3d at *2Dutcher, 733 F.3d at 989. Instead, theutt's inquiry is limited to
whether Plaintiff's claim is “so wholly insutantial and frivolous” tht Plaintiff could not

establish a cause of action agaiMs. Pitts in state courtBatoff 977 F.2d at 851-53)utcher,



733 F.3d at 988. The facts of this case as sudaniti the Court via Plaintiff's Complaint and
Mr. Rodriguez’s declaration andetirelevant principles of New Me&o law, viewed in the light
most favorable to Plaintiff, do not permit a suargndetermination that Plaintiff's claim against
Ms. Pitts is wholly ingbstantial and frivolous.SeeDutcher, 733 F.3d at 988 (requiring the
Court to resolve all factual ardgal issues in favor of the ghtiff in analyzing a fraudulent
joinder claim);Smoot 378 F.2d at 882 (stating that a claimfr@udulent joinder must be proven
with such certainty that it is bject to summary determination).

To that end, the Coudbserves that Ms. Pitts had soomntrol over thdocation of shopping
carts within the Walmart storgDoc. 14-1 at 1-2.) In particular, she had the autyr¢o direct
her subordinate employees ptace shopping carts along therm which, by design, was
intended to serve as a gutter anduide for manual shopping cartdoc. 1-1 at 4-5.) In New
Mexico, the degree to which Ms. Pitts was authorized to exercise control over the placement of
shopping carts along the berm correlates to the dégnekich she is subject to liability for her
alleged failure to use care to take reasongbéeautions against the risk that the absence of
shopping carts along the berm wiutause harm to Plaintiff. Klopp, 824 P.2d at 301;
Restatement (Second) of Agency 8§ 355. Thus, uNesv Mexico law, Plaitiff is entitled to
pursue a claim against Ms. Pitts on a theory Mt Pitts aided in creating a tripping hazard by
failing to use care in exercisiger authority over the placemeuitthe shopping carts along the
berm, which hazard led to Plaintiffs harm. Restatement (Second) of Agency § 355 cmt. (b).
Because Plaintiff's theory of liability againkts. Pitts is potentially viable under New Mexico
law, this matter shall be remanded to the statetdo which it was originally filed.

Defendants’ arguments to the contrary are persuasive. Defendants devote a substantial

portion of their briefing to issudakat are ancillary or unrelated to Plaintiff's claim against Ms.



Pitts. For example, Defendants argue that Ms. Pattsiot be held liablor circumstances that
were wholly out of her controlsuch as the design and construction of the berm or other floor
fixtures. (Doc. 14 at 10.) They argue, furthiagt Plaintiff cannote@asonably be likened to a
subordinate employee over whom NRStts, in an exercise of supesory authority, “ordered to
walk toward the area where tharts were and to unpluge electric cart[.]” (Doc. 14 at 6-7.)
And they argue that Ms. Pitts “lacked true wwtreted authority over the shopping carts that
would, for example, let her plashopping carts in the produce sec of the store[.]” (Doc. 14

at 9.) Because Plaintiff's allegations do not ssfidgkeat she intends to proceed on any of the
foregoing theories, the notion that they lack imdoes not affect the Court’s analysis. These
arguments and the authorities that Defendante Babmitted in support of them do not warrant
the Court’s further consideration.

1. Plaintiff’s Motion for Costs and Fees Pursiant to 28 U.S.C. 1447 Shall be Denied

Plaintiff argues that the Cdushould award her the fees armbts that she incurred as a
result of the removal of this matter tasiCourt. (Doc. 5 at 9.) Pursuant28 U.S.C. Section
1447"[a]n order remanding the case may require gaynof just costs and any actual expenses,
including attorney fees, incurred as a resulttred removal.” Whether to award just costs,
expenses, and attorney feesder Section 1447 is leto the Court’s discretion.Martin v.
Franklin Capital Corp, 546 U.S. 132, 139 (2005). In exerngpithis discretion, courts “should
recognize the desire to deter removals sbugh the purpose of prolonging litigation and
imposing costs on the opposing party, while not amiteing Congress' basic decision to afford
defendants a right to remove as a general mattezn the statutory cdtia are satisfied.ld. at

140. Thus,‘the reasonablenessf the removal” should drivéhe inquiry and a court should



award costs and fees “only where the removimgydacked an objectively reasonable basis for
seeking removal.ld. at 141.

Defendants removed this matter on the groundMsatPitts had beefmaudulently joined
for the purpose of avoiding divengifurisdiction. (Doc. 1 at 3.)As discussed earlier, a claim of
fraudulent joinder must be pled with partiatity and it must be “proven with complete
certainty” “upon undisputed evidence” such thatsit*subject to summargetermination[.]”
Smoot 378 F.2d at 882; James WM. Moore, Mosr&ederal Practice § 102.21[5][a] (3d ed.
2018) ([A] claim [of fraudulent jaider] must be pled with patilarity and supported by clear
and convincing evidence.”). Establishing fatent joinder imposes a “heavy burden” on the
removing party. Dutcher, 733 F.3d at 988. Although Defemds have not carried the heavy
burden of establishing fraudukefoinder in this matter, theCourt is not persuaded that
Defendants sought removal in this case to didayproceedings or for any improper purpose.

Although Plaintiff may pursue a claim agai Ms. Pitts under New Mexico law as
discussed earlier in this Opami, her complaint did not plead aich against Ms. Pitts with such
clarity and precision that the theao¥ liability against Ms. Pitts wareadily discernable. To that
end, the Court notes that the heading of the cigainst Ms. Pitts suggests that Plaintiff sought
to hold Ms. Pitts liable for “negligence” withoakearly indicating that she was proceeding upon
the nuanced agency theory discussed earlier; that the allegations in the complaint identify several
issues with the premises and with the berm—only one of which, the placement of the shopping
carts, was reasonably within Ms. Pitts’ autholty the assistant store manager; and that the
allegations pertaining directly to Ms. Pitts cdbwkasonably be construed as an attempt to hold
her liable for aspects of the dgisiand construction of the premigeat were clearly not within

her control. To the extent that Plaintiff wishiedavoid removal, the @aplaint could have been

10



more carefully drafted, with sufficient specificiyd clarity to alert Defendants as to the precise
nature of her claim against Ms. Pitts.

In sum, the Court is not persuaded thateDdants lacked an objecly reasonable basis
for removal on the ground of fraudulent joindelnder these circumstances, Defendant cannot
fairly be expected to bear the costs incurredPlaintiff arising fromDefendants’ decision to
remove this matter to federal court. As such, it is reasonable and appropriate for Plaintiff to bear
the fees and costs asseid with removal.

CONCLUSION

For the reasons stated heréin|S ORDERED that:

(1) This case IREMANDED to the State of New Mexico, County of Rio Arriba, First

Judicial District Court; and

(2) Each party shall bear its oveosts and fees associated wtie removal of this matter.

ITIS SO ORDERED. m
%WM

Kirtan Khalsa
United StatesMagistrate Judge
Aesiding by Consent
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