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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

YVONNE APODACA, on behalf of herself
and all others similarly situated,

Plaintiff,
VS. 118-cv-00399-RB-JHR
YOUNG AMERICA INSURANCE COMPANY,
LOYA INSURANCE COMPANY, and
EP LOYA GROUP, LP,
Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Courbn Defendants’ Motion to DismisSounts IV and V
of Plaintiff's Second Amended Complaint and all Claims Agdbefendant&P Loya Group, LP
and Loya Insurance Company, filagril 5, 2019. (Doc. 33.)

In this putative class action, Ms. Apodaca (Plaintiff) alleges that Defendants
misrepraented the terms of her underinsured motorist coverage. Defendants argue thtit Plain
does not have standing to bring suit against either Loya Insurance Company (Loya) or EP Loya
Group, LP (EP Loya), and that she has otherwise failed to state aadtnCounts IV and V
(Doc. 33.)For the reasons stated below, the C&GRANTS IN PART Defendants’ Motion and
DISMISSES all claims againstoya and EP Loya. However, the remaining requests for relief by
Defendant Young Americansurance Company (Young Americaje DENIED WITHOUT
PREJUDICE. Finally, the Courtsua sponteSTAYS this case pending an answer by the New
Mexico Suprem€ourt to thequestion certified ilCrutcher v. Liberty Mutal InsuranceCo,, 1:18

cv-412 JCHLF (D.N.M.).
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Background

Plaintiff sustainedodily injuries anddamagedo her car in an automobile accidevith
Mr. Ben Shriver (Doc.30  17.)Mr. Shriver was afault for the acciden{ld. { 19.)Plaintiff was
covered by aauto insurance policy issued WpungAmerica. (d. 15.) Plaintiff carriednsurance
at New Mexico’s minimum amounts, which provide bodily injury coverage of $25,000 per person
and $50,000 per accidenfid. 1 26, 27, 32.)She also purchased uninsuretlarinsured
(UM/UIM) motorist coverage in the same amoui(id. I 27.)

Plaintiff received the full amoun®25,000) of liability coverage carried by Mr. Shriver.
(Id.  26.) Plaintiff filed a claim with Young America for coverage under her own UM/udlicy,
but Young America denied her underinsured motof&@m. (Id. § 43.)Young America stated that
it was entitled to a full offset of Mr. Shriverfolicy payments.Ifl. § 47.)Plaintiff alleges that
Young America told her she would receive a benefit from her underinsured motoasage, but
in fact her underinsured coverage was useless or illugdryif 36, 44, 94.)

Defendants filed a motion to dismifw failure to state a claimDoc. 14.) The Court
granted the motion in padjsmissing all claims against EP Loya and Loya, and Counts IV and V
against Young America. (Doc. 27.) However, the Camanted Plaintiff leave to amerfter
complaint. (d. at 17) Plaintiff timely filed a Second Amended Complaint. (Doc. 30.) Defendants
now argue thaPlaintiff failed to cure the defects in her complaint and ask the Court to dismiss
Counts IV and V against Young America and all claims against EP Loya and Loya.

Il. Legal Standard

The parties proceed under leeal Rule of Civil Procedurd 2(b)(6).In reviewing a motion

to dismiss undeRule 12(b)(6), the Court “must accept all the welkaded allegations of the

complaint as true and must construe them in the light most favorable to thefgldimtié Gold



Res. Corp. Sec. Litig776 E3d 1103, 1108 (10th Cir. 2015) (citation omitted). “To survive a
motion to dismiss,” the complaint does not need to contain “detailed factual altegatut it
“must contain sufficient factual matter, accepted as true, to ‘state a claim to relisfitlaaisible

on its face.””Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y650
U.S. 544, 555, 570 (2007)). “A claim has facial plausibility when the plaintiff pleadsafact
content that allows the court to draw the reasonable inference that the deferiddte for the
misconduct alleged.Td. (citing Twombly 550 U.S. at 556). Plausibility does not equate to
probability, but there must be “more than a sheer possibility that a defendantddhanlawfully.”

Id. (citing Twombly 550 U.S. at 556).

Il Analysis

A. Plaintiff fails to state a claim against Loya and EP Loya.

Defendants argue that Plaintiff lacks standing to sue Loya and EP Rlayatiff argues
that she has standing to sue because Defendanitwalie=d in a joint venture.

“In New Mexico, a party may be liable for the negligence of its joint ventur&ts.”
through Harris v. E. N.M. Mental Retardation SerWdo. CIV 13628 RBGBW, 2015 WL
13662789, at *15 (D.N.M. June 16, 2015) (cit®ghall v. Mondragon393 P.2d 457, 460 (N.M.
1964)).

A joint venture exists when two or more parties (1) enter into an agreement, (2) to

combine their money, property or time in the conduct of some particular business

deal, (3) agree to share in the profits and losses of the venture jointly, and (4) have
the right of mutual control over the subject matter of the enterprise or over the

property.
Wilger Enters., Inc. v. Broadway Vista Partneid5 P.3d 822, 8225 (N.M. Ct. App. 2005)
(quotation omitted)tightsey v. Marshall128 N.M. 353, 356 (1999).

While Rule 12(b)(6) does not require Plaintiff to establish each element of her joint venture

claim “at this stage of the litigation, reference to these elements is ‘help[fidféomine whether



[she has] set forth a plausible clainHftch Enters., Inc. v. Cimarex Energy C859 F. Supp. 2d
1249, 1266 (W.D. Okla. 2012) (quotitdhalik v. United Air Lines671 F.3d 1188, 1192 (10th
Cir. 2012) (internal citations omitted)).

The Courtpreviouslydismissed.oya and EP Loya, with leave to amend, because Plaintiff
failed to assert any facts whatsoever that they were part of a joint venturéouitly America.
(Doc. 27 at #8.) Plaintiff alleges that Young America is wholly owned by EP Loya Gr{npc.

309 8.) Fredloya.com lists “Young America Insurance and “Loya Insurance Company” as related
companies(Doc. 30 711.) It appears that Plaintiff made the following additional allegations
her amended complaint:
e Young America’s website states that it is “part of Fred Loya [Insurance andjonagiran
500 agencies all across Texas, Califoriew Mexico Colorado Georgia, Nevada,
Indiana, Alabama, and Arizona.” (Doc. 30 1 9, 11.)
e The Fredloya.com website lists Young America and Loya as related compkhi§4.Q)
e Young America shares the same address as its parent company, ERd.§y&2 ()
e Customers seeking an insurance quote on Young America’s website receive a “Fred Loya
Quote.” (d. 1 10.)
e Defendants are represented by the same legal coudsé§l14.)
e Young America’s corporate disclosure statement filed in this action providekayeat

and EP Loya are “other legal entities which are financially interested in the autéadhis

case.” (d. 1 13.)

Plaintiff alleges that the Defendants are all financiallgrestedn the case. However,
Plaintiff has failed to allege any facaggesting that the three Defendants enjoyed a mutual right
of control, a right to share in profits, or a duty to sharlossesNone of these allegations tend to
show that EP Loya or Loya were-gtsurers with Young Americahere is no allegation that EP
Loya or Loya control the claim determination proc&eseDellaira v. Farmers InsExch, 102
P.3d 111, 115 (N.M. Ct. App. 2004).

Otherwise, Plaintiff summarily argues that Defendants operated a jototrggDoc. 30 at

1 14) but did not allege facts teupporta plausible claimRather,Plaintiff allegesthat Young



America is a subsidiary of or related company to EP Loya or Loya. Generaliiimaagainst a
mere subsidiary does not by itself confer standlinfije a claim againghe parent compangee
Scott v. AZL Res., In¢Z53 P.2d 897, 90(N.M. 1988)(“Only under special circumstances will
the courts disregard the corporate entity to pierce the corporate veildhmidividual shareholders
or aparent corporatiotiable.”). Therefore, the Court concludes that Plaintiff failed to plausibly
allegethat Defendants formed a joint ventugee, e.gU-Haul Int’l, Inc. v. Nat'l Union Fire Ins.
Co. of Pittsburgh, PANo. CV-10-1047PHX-SMM, 2011 WL 9111, *4 (D. Ariz. Jan. 3, 2011)
(“Plaintiff's Complaint . . . does not allege that AIG, Inc. itself marketed or adtamed the
Plaintiff's [insurance] policy, collected premiums, or participated ircthien decisions that led to
this lawsuit in a manner that would support a claim against AlIG, Inc. under any agpliedly
of parent corporation liability[,]” including joint venture; “references to AlG, indhe policy do
not transform AIG, Inc. into the insurer or otherwise support a plauddia against AlG, Inc.”)
(internal gtation and quotation marks omittedjainbow Sandals, Inc. v. Liberty Mut. Ins. Co.
No.: SACV 1401665JLS (DFMx),2015 WL 12697655, *4 (C.D. Cal. Mar. 11, 2015) (“Plaintiff
again has failed to allege facts that show that Defendants have expresslijaittyiraptered into

a joint venture with one another. The FAC contains no allegations that any of thel&rate
intended to be partners, that they shared profits or losses beyond the payment gés)aarttiat
they exercised equal authority and control over the conduct of any other Defendant.”).

B. Young America’s Motion to Dismiss is Denied Without Prejudice and this case
is STAYED pendingresolution of the Certified Question.

Young America moveto dismiss Plaintiff's breach of contract claim (Count IV) and
Covenant of Good Faith and Fair Dealing claim (Count(@pc. 33) Plaintiff asserts in her
amended complaint thteinsuranceolicy is ambiguous and the underinsured motorist coverage

isillusory. (Doc. 30 11 36, 38, 94, 101(b).)



There are now multiple putative class actions in this district asserting sirailas@gainst
various insurersSeeMartinez v. Progressive Preferred Ins. Cb.19cv-00004 JHRKK ; Palmer
v. State Farm MuiAuto. Ins.Co., 1:19cv-00301;Bhasker v. KempeNo. 1:17cv-00260;Thaxton
v. GEICQ No. 18cv-306 MV-KK; Schwartz v. State Farm Mwuta Ins. Co, 1:18cv-00328-
WJ-SCY; Crutcher v. Liberty Mutins. Co, No. 1:18cv-00412JCH-LF; Belanger v. Allstate Ins.
Co, 1:19¢v-317 WJISCY.

In Crutcher, United States District Judge Judith Herrera certified, and the New Mexico
Supreme Court accepted, the following question:

Under N.M. Stat. Ann. § 66-301, is umerinsured motorist coverage on a policy

that offers only minimum UM/UIM limits of $25,000 per person/$50,000 per

accident illusory for an insured who sustains more than $25,000 in damages caused

by a minimally insured tortfeasor because of the offsetgr@zed inSchmick v.

State Farm Mutual Automobile Insurance Compamgd, if so, may insurers charge

a premium for that neaccessible underinsured motorist coverage?
1:18cv-412, Doc53 at 8 Certification Order to the IM. Supreme Ct{(D.N.M. Jan 9, 2019)(the
“certified question”)

Here, Plaintiff pled that a breach of contract claim arose because Young Amétibarso
illusory insurance. She also alleges that the underinsured motorist covasgenbiguous and
failed to explain that it would pvide no coveragd.herefore, shappears targue that the contract
should be construed against the insurer to provide for coverage. Moreover, she arguleshew
a violation ofthe mvenant ofgood fith andfair dealing for Defendant to charggpeemium for
coverage that does not exigtn answer to Judge Herrera’s certified question may resolve
substantial issues in this case, includingé&uaims forbreach of contract and good faith and fair
dealing.Seeid. at 8 (“is underinsured motorist coverage on a policy that offers only minimum

UM/UIM limits illusory ... and if so, may insurers charge a premium for thatasmessible

underinsured motorist coverage?”).



Therefore, he Court will deny without prejudice Young America’s remaining grounds fo
dismissal pending the New Mexico Supreme Court’s answer to the certifieibqgu8ge, e.g.
Martinez 1:19cv-00004 JHRKK, (Doc. 38) (denying motion to dismiss without prejudice and
staying case pending an answer to the certified question by the New Mexico Supreme Court);
Schwartz 1:18€v-00328WJ-SCY (same).

If the Court were to proceed now, it risks ruling in a manner contrary to the Newdexi
Supreme CourProceeding nowvouldalsowasteboth the parties’ and the Court’s resources while
apotentially dispositive answer by the New Mexico Supreme Court is pendingyfihalturrent
briefing on the motions to dismiss will be out of date once the New Mexico Supreme 1Goueta
the certified question, and the Court would likely benefit ftbim parties’ interpretation of the
New Mexico Supreme Court’s answer.

For these reasons, the Court will aBBAY this case pending resolution of the certified
guestion.Six out of seven of theelatedputativeclass actions in this distritiave beentayed
pending the New Mexico Supreme Court’s answer to the certified questinuticher. But see
Bhasker No. 1:17ev-00260 (case not stayed)

IV.  Conclusion

For the reasons stated in this Opinion, the Court will dismiss all of Plami#ims against
Loya and EP Loya. However, the Court declines to rule on Young America’s Motion tasBismi
the Breach of Contract (Count 1V) and the Covenant of Good Faitfra@andealing (Count V)
claims until the New Mexico Supreme Court answers the question certifi@dtcher, 1:18cv-
412. The Court will als&TAY this case until an answer to tbertified question is provided.

THEREFORE,



IT IS ORDERED that the Motion of Defendants to Dismiss Plaintiff's Second Amended
Complaint (Doc. 3Bis GRANTED IN PART as described in this Opinion;

IT IS FURTHER ORDERED that all claims against Defendants EP Loya and Loya are
DISMISSED;

IT IS FURTHER ORDERED that Defendant Young America’s requested relief is
DENIED WITHOUT PREJUDICE ;

IT IS FURTHER ORDERED that this case iISTAYED pending the New Mexico
Supreme Court’'s answer to the question certified by Judge Her€ratoher,

IT IS FINALLY ORDERED that the partieshall, within 14 days of the date thhe

New Mexico Supreme Couanswers the certified question, file a ssateport with the Court.

Y

ROBERT C. BRACK
SENIOR U.S.DISTRICT JUDGE




