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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MEDA BITTERMANN and
DORU BITTERMANN,

Plaintiffs,
V. No. 18-cv-414 RB-KK

RYAN ZINKE, SECRETARY OF THE
U.S. DEPARTMENT OF THE INTERIOR,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiffs Ms. Meda Bittermann and Mr. Doru Bittermann worked as volunteer
campground hostat the Rio Bravo Campground in Taollew Mexico. Theyclaim that their
Bureau of Land ManagemeiBLM) supervisors vi@ted thée civil rights. Ms. Bittermann alleges
that she was subjected to ongoing sexual harassBwthtplaintiffsallege that they were fired in
retaliation for complaining of the sexual harassmé&ihce the BLM is a division of the
Department of the InterioRlaintiffs sued DefendanRyan Zinke in his official capacity as
Secretary of the InterioHe argues that Plaintiffclaims should be dismissdmbcause theyra
not BLM “employees” and only employees can bring actions under TitleftHe Civil Rights
Act of 1964 Having reviewed thesubmissions of counsel and relevant law, the Courtdeiily
Defendant’sViotion to Dismiss.

l. Background?
Plaintiffs worked as volunteer “Campground Hosts” at the Rio Bravo Campground within

the Rio Grande del Norte National Monument in Taos County, New Mexico from April 1, 2016,

1 The facts in this section are taken from Plainti@®mplaint(Doc. 1),andall well-pleaded factual allegations are
presented in this section as true andstruedn the light most favorable to PlaintiffSeeln re Gold Res. Corp. Sec.
Litig., 776 F.3d 1103, 1108 (10th Cir. 2015he Court recites only the facts and procedural background necessary to
resolve this motion.
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until September 13, 2017. (Doc. 1 (Compl.) 411617, 63.) In that role, Plaiffts were
responsible for “taking care of the campground by keeping it clean and in good gperatie;
cleaning the bathrooms, showers and grills; and serving the needs of Caagpavsll as
“greefing] campers and recreational usensd ensymg] feeand regulation compliance(ld.
18.)Plaintiffs workedas campground hosts from 8:30 a.m. to 4:30 fiv@days a week and were
eachpaid $20.00 per day for their services, for a total of $100.00 per weedd( 11 19, 22.)
Ms. Bittermann alsevorked eight hours per week at the Visitor Center, which involgedifig
merchandise, keeping the area clean and assisting customers with diréctonsation and
answering their questions, selling federal passes and conducting bodk(h|&s20)

As part of their contract as volunteer campground hosts, Plaintiffsalleveedto park
their personal campdrailer at the camgroundfor free, which would otherwise cost $15.00 per
day. (d. 1 23.) ‘Plaintiffs also received propane, electricity, amater/sewage for their camper
trailer without charge,[ad] regular campers were charged for such utilitidsl) Plaintiffs were
allowedto use an official BLM vehicle and were reimbursed for mileage at the same rateras ot
BLM employees. Ifl. § 24.)Plaintiffs were given BLM uniforms, gloves, and other protective
gear, and wermsured fowork-related injuries under the BLM’s workers’ compensation program.
(See idf1125-26.)The BLM provided Plaintiffs with free training courses, including a CPRR )|
and Plaintiffs were also given passes to stay at other campgrounds fadfr§®.2(~28.)

“It was common practice for persons contracting with Defendant Agenoyetdually
become BLM federal employeesti( 31), and Plaintiffs’ supervisor and campground manager
Randy Roch had promised Plaintiffs future employmeht{{{l 29-30). Barry Weinstockwas an
assistant manager am@és Ms. Bittermann’s supervisat the Visitor Center(Seeid. 133, 35.)

In June 2017, Mr. Weinstock began sexually harassing Ms. Bittermann, which included



unwelcome touchingnd hugging, making offensive sexual remaaksl comments about Ms.
Bittermann’s appearancand repeatedly inviting her out for drinks andatieg situations in
which Ms. Bittermann was forced to be alone with hild. {{36—47.)About a month after the
sexual harassment began, Ms. Bittermaimnciear language told Weinstock that she was not
interested in his sexual advances, that she wasesiaand that she and Weinstock were just
working togethef. (Id. § 48.) Mr. Weinstock then began compiag frequentlythat Ms.
Bittermannwas “always late,” making offensive remarks about her acst'workstyle” and
yelling at her repeatediyld 1 49-60.)

Ms. Bittermann twice reported Mr. Weinstock’s harassing and retalib&drgvior to Mr.
Roch, and on September 5, 2017, met with MrcHRtw again complain of Mr. Weinstock’s
behavior (Id. 11 56, 6362.) Mr. Bittermam was also present durirlgis inperson meetingld.
1 62.) Approximately one week lateiMr. Roch “came to talk tgPlaintiffs] and started the
conversation with the word4, am here to ruin your dayand terminated botfPlaintiffs] on the
pretext of complaints weeceived from people about your wotk(ld. § 63.)

Plaintiffs filed formal Equal Employment Opportun{&gEO) discrimination complaints-
Ms. Bittermann’s complaint allegl bothdiscrimination on the basis of sésexual harassment)
and retaliation, and MmBittermann’s complaint allegl retaliation. (d. 1 78.) After receiving
final agency decisions, Plaintiffs timely filed suit in this Court, alleging sexticigation and
retaliation in violation of Title VII of the Civil Rights Aaif 1964. (d. 11 B5-91.)Defendant has
moved to dismiss the claim pursuantRederalRule of Civil Procedurel2(b)(6), arguing that
Plaintiffs have failed to state a claim for which relief may be granted bettaysdnave failed to

plead any facts to support the conclysassertion that Plaintiffs, who admittedly worked as



volunteer Campground Hosts and received only insignificant benefits incidentdleito t
Campground Host duties, were employees of Deferidg@eeDoc. 13 at 3.)
. Legal Standard

In reviewing a motiond dismiss under Rule 12(b)(6), the Court “must accept all the well
pleaded allegations of the complaint as true and must construe them in the liglavoicgilé to
the plaintiff.” In re Gold Res. Corp. Sec. Litjgi76 F.3d 1103, 1108 (10th Cir. 2015) (internal
citation omitted). “To survive a motion to dismiss,” the complaint does not need to contain
“detailed factual allegations,” but it “must contain sufficient factual madiecepted as true, to
‘state a clainto relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(quoting Bell Atl. Corp. v. Twombly550 U.S. 544, 555, 570 (2007)). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the couhtale the reasonable
inference that the defendant is liable for the misconduct allegedciting Twombly 550 U.S. at
556). Plausibility does not equate to probability, but there must be “more tharr aabability
that a defendant has acted unlalyfti 1d. (citing Twombly 550 U.S. at 556).
1. Analysis

Title VII of the Civil Rights Act of 1964 provides in relevant part thas “an unlawful
employment practice for an employer. to fail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such indiviltate, color, religion, sex, or
national origin. . . 7 42 U.S.C 8 2000e2(a)(1) The Tenth Circuit has held that individuals
bringing claims under Title VII must have “an employment relationship” viighdefendant in
order to maintain a valid clainBeeWilliams v. Meese926 F.2d 994, 997 (10th Cir. 1991)

However, “employee” is defined in Title VII gnas “an individual employed by an employer



see§ 2000e(f), a definition the Supreme Court has describecbasgletely circular and explains
nothing” Nationwide Mut. Ins. Co. v. DardeB03 U.S. 318, 323 (199%)escribing an identical
definition of “employee” in the Employee Retirement Income Security Act).
As a result;' [w]hether a plaintiff is anemployeé for purposes of Title VII is a question
of federal law requiring additional analysis beyond the staty definition. SeeWilliams, 926
F.2dat 997 (citation omitted). The Tenth Circuit has joined the majority of circuits in employing
the“threshold remuneration test” to determiwben voluntees maybe considered “employse
for federal employment purpes.SeeMcGuinness v. Univ. df.M. Sch. of Med.170 F.3d 974,
979 (10th Cir. 1998)(citing O’'Connor v. Davisl26 F.3d 112, 116 (2d Cirl997),cert.
denied 522 U.S. 1114(1998)) (medical student was not an “employee” entitled to bring a
discrimination claim under the Americans with Disabilities ASDA) because he received no
remuneratiorfrom the medical schoaf see also Johnston v. Espine@nzalez No. 16CV-
00308CMA-KLM, 2016 WL 7188524, at4 (D. Colo. Dec. 12, 2016} The Tenth Circuit . .
has joined the Second, Fourth, Fifth, Eighth, and Eleventh Circuits in adopting a threshold
remuneration test for cases where the putative employee is not paid for his ork&x. w
Thethreshold remuneration test requires a-sigp inquiryto determire if a volunteer is
an “employee’underfederal law. First, the volunteer mysbvethat they receiveemuneration
for their work which may take the form of “significant indirdmnefits” Juino v. Livingston Par.
Fire Dist. No. 5717 F.3d 431, 4387(5th Cir. 2013). Remuneration may consist of either direct
compensation, such as a salary or wages, or indirect benefits that areeigtimeadental to the

activity performed. Id. at 435.If the volunteer can show that they received remuneration for their

2ThoughMcGuinnessrose undethe ADA, the requirement that a plaintiff demonstrate an employment relationship
to maintain a discrimination claimnder Title lof the ADA mirrors the employment relationshipquirement for
bringing discriminationclaims under Title VIl of the Civil Rights AcBeeMcGuinness170 F.3dat979



work, then the Court will employ the commtaw agency testo determine whether an
employment relationship exists, which involves analyzing various faotsling but notimited
to remuneratiorf Seeid.; seealso Darden503 U.S.at 323—24(laying out factors to consider in
the agency testzinn v. McKungl143 F.3d 1353, 1357 (10th Cir. 1998ame)

While the Tenth Circuit has adopted theesholdremunerationdst, it has not explicitly
defined how much remuneration, or what tyigaecessary to move on to the second step of the
inquiry. Thus, various cases in whicther courtshave analyzedndirect benefitsunder the
threshold remuneration test are instrugtin Juing, the Fifth Circuitupheld a trial court’s decision
dismissing a Title VII sexual harassment claim becausel#etiff, a volunteer firefighter, had
not shown sufficientndirect benefitdso meet the first step of the threshold remuneratssh. t
Juing 717 F.3dat 439-40.There, theplaintiff received various benefits for her volunteer work
including: “$2.00 per fire/emergency call; a life insurance policy; a full firefightaniform and
badge; firefighting and emergency response gearfiefijhting and emergency firsesponse
training” Id. at 439.During her time as a volunteer firefightére plaintiffresponded to 39 calls
and thus earned $78.00 in direct compensalibithe Fifth Circuit found that these benefits were
“purely incidental to her volunteer service[,]” and thus piaintiff had failed to show
remuneration and was not aeniployeé with the ability to bringa Title VII claim.Id. at 440.

In Haavistola v. @mmuniy Fire Co. of Rising Syrthe Fourth Circuitvas faced witha
similar questionof whether a volunteer firefighter was an employee for purposes ofeaVrltl

claim, and found that the issue hinged on disputed facts and was thrapgpnopriatdor summary

3 The Sixth and Ninth Circuits, rather than employing this -pad test,“view remuneration as only one,
nondispositive factor in conjunction with the other common law agerstyfdetors’ SeeJuino, 717 F.3d at 435.
ThoughPlaintiffs suggest the Cournhay alsoanalyze their volunteer relationship with Defendant using the Sixth and
Ninth Circuits’ approact{seeDoc. 17 at #9), the Court finds that the Tenth Circuit clearly adopted the threshold
remuneration test iMcGuinnessnd willnot engage in the commdaw agency analysis without a threshold showing
of remuneration.



judgment.6 F.3d 211213 (4th Cir. 1993) In Haavistolg theplaintiff was a volunteer firefighter
who did not receive a salary, but did receive the following benefits for her service

[S]tatefunded disability pension; survivorbenefits for dependents; scholarships

for dependents upon disability or death; bestowal of a state flag to famity upo

death in the line of duty; benefits under the Federal Public Safety OffiRmmsfits

Act when on duty; group life insurance; tuition reimbursement for courses in

emergency medical and fire service techniques; coverage under Méasyland

Workers Compensation Act; takemptions for unreimbursed travel expenses;

ability to purchase, without paying extra fees, a special commemorativieatemis

plate for private vehicles; and access to a method by which she may obtain

certification as a paramedic.

Id. at221(internal citations to state law governing benefits omitf€dg Fourth Circuit found that
the district court had erred in determigithat, as a matter of law, the benefits described above
precluded the plaintiff from being considered an employee for Title VII pagplas The court
reasoned that compensation and remuneration are mudiefeither statute or caselaw, and thus
whether the plaintifis benefits rendered hean employee was a disputed question for the
factfinder, not a questiomf law. Id. “The district court must leave to a factfinder the ultimate
conclusion whether the benefits represent indirect but significant remoneaafthe plaintiff]
contends or inconsequential incidents of an otherwise gratuitous relationshg|@desféndant]
argues.’ld.

In Pietras v. Bard. of Fire Comnssiones of Farmingville Fire Digtict, the Second
Circuit upheld a trialcourt’s decisiorfollowing a bench triathat a volunteer firefightemwasan
employee for purposes of bringing a Title \élaim. 180 F.3d 468, 478d Cir. 1999) In that
case, a volunteer firefighter in trainindgscribed aa “probationary volunteg€r brought a Title
VIl suit alleging sex discriminatiom a physical fithess tegshat wasrequired to become a fulll

time volunteer firefightend. at 471 Even as a probationary volunteghe plaintiff] was entitled

to numerous firefighter benefits undgate law and the bBgws of the department. These included:



(1) a retirement pension, (2) life insurance, (3) death benefits, (4) disabilinamte, and (5)
some medical benefitsld. Comparing these benefits to those afforded to the volunteegfitef

in Haavistolg the Second Circuit found that the trial court had not erred in finding the plaintiff to
be an employedd. at 473. The Second Circuit concludédaccord withHaavistolg thata non-
salaried volunteer firefighter employment status under Title VII is a fact question when that
firefighter is entitled to significant benefits. And we cannot say that théctlisburt clearly erred

in its finding thafthe plaintiff] was, on this basis, an employee of[fire] depatment’ Id.

The Second Circuit haasoheld that participants in a mandatory welfare work program
who received cash payments and food staempsvalent to the minimum wageeimbursement
for transportation and child care expenses, and eligibility fokerse’ compensatiohad alleged
significant remuneration sufficient to survive a motion to disnugsted Statew. City of New
York 359 F.3d 83, 92 (2d Cir. 2004). The Coexplainedthat “the relationship alleged here
which includes the cash paymethig related benefits, and the requirement that the plaimidfek
be useful-if proved, establishes the plaintiffs as employees for the purposes of Titldd/kt
97.

Thoughthe Tenth Circuit has not addressed the sufficiency of various typesimcind
benefitsin satisfying the firsstep of the thresholdemuneration test, district courts in the Tenth
Circuit have shed light on the issue.Johnston 2016 WL 7188524, at *6, thalaintiffs were
volunteer firefightersvho did not receive idect compensatiarHowever they did gebenefitsfor
their work including eligibility for workers’ compensation, funerand death énefits,
reimbursement of prapproved expenses and -gffe travel and training costs, tuition credits,
discounted tires under a state procurement program, personal safety equipmentaants,unif

radios and pagers for dispatch, and consideration fotipetor ull-time employmentSedd. In



denying a motion to dismiss much like the one before the Court in this casehtistoncourt
explained thathe plaintiffs had listed sufficient benefits in the Amended Complaint to make it
plausible that theéthe benefs represent indirect but significant remunerationd. (quoting
Haavistolg 6 F.3d at 22R “Unlike in Juino, where the court found that the benefitete purely
incidental to her volunteer servité this case, it is sufficiently plausible that,lesst some of
Plaintiffs’ benefits were not juspurely incidentdlto their service as volunteer firefightéréd.
(quotingJuing, 717 F.3d at 440).

The Johnstoncourt acknowledged that another trial courtthe Tenth Circuit had
previously reached an opposite conclusion on similar fattk that caseScott v. City of Minco
393 F. Supp. 2d 1180 (W.D. Okla. 2005), the court heldathalunteer firefighter hadot proven
sufficient remuneration to be considerademployee, even though tlmmplaintallegedthat
volunteer firefightergeceived state pension contributiotess credits death benefits if killed in
the line of duty, and an opportunity to purchase special licenseldag$.1183.The Scottcourt
found that “[t]he line-of-duty benefits, although not completely irrelevant, are of no beméfi t
firefighter unless injured or killed on the job. The chief financial benefitsefibwer, are the tax
credit and the pension benefit[,]” and there was no evidence that the plaintiff haudeven
been eligible to receive those two benefiisat 1190.The Johnstorcourt emphasized th&kcott
had been decided on a motion for summary judgment following discovery, and thus more evidence
was available to the oot in weighing the remuneration questidohnston2016 WL 7188524, at
*6. “In this case the parties have yet to engage in discovery regardingfieeafadhe benefits
provided by the Fire Department to its volunteer fire fighters, and the cost andofdahase
benefits” but “even at this early stage, Plaintiffs have pleaded facts that, if pravencwuld

establish they received more significant benefits than the plfimifScott” Id.



Here, the Court is persuadtthtPlaintiffs have pleaded sufficient facts that, if troeyld
support a finding thallaintiffs received remuneration for their work as volunteer campground
hosts Plaintiffs were eligible for workers’ compensation benefits, as wieeeplaintiffs in
Haavistola Johnston andUnited States \City of New York-all cases where courts declined to
find the plaintiffs were not employees as a matter of &seHaavistolg 6 F. 3d at 221Johnston
2016 WL 7188524, at6; United States \City of New York359 F3d at 92. Some of theother
alleged benefitslike the free campetrailer parking spacevalued at$15.00per day and free
utilities, appear to be fairly significant benefits but are also arguably incidental toottkeas
campground host®etermining ifsuch benefits rise to the level of “significant indirect benefits”
eguating to remuneration is thus a factual question that, likehinstonwill be better determined
following further discovery regarding the scope and value of those betoeRtaintiffs andthe
degree to which they are incidental to the ©be2016 WL 7188524, at *6.

While direct payments in the form of cash and food stamps that equaled the minigem wa
were found to be part of a group of benefits amounting to remuneratidmted States v. City of
New York359 F.3d at 92irect payments of $2.00 p#refighting call did not reaclthelevel of
remuneration iduing 717 F.3d at 439. Thus, whiRdaintiffs’ receipt 0f$20.00 per dafrom the
BLM is not a salary and doest equal the federal minimum watjehether these daily payments,
combined with Plaintiffs other alleged benefits, are remuneration in the forrfsigihificant
indirect benefitsis a disputed question of fact that should not be decided on a moti@mtissl

Seeluing, 717 F.3dat 437.

4Though Plaintiffs assert that these payments, combined with the ¥ahairdreecamperparking space, equal the
federal minimum wage, this is only true if bdth. andMs. Bittermanrare credited the full value of the free parking
space(Doc. 17 at 10.)
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Plaintiffs have also alleged that it wasofnmon practice for persons contracting with
Defendant Agency to eventually become BLM federal employdesinfl. f 31), and that Mr.
Roch had promised Plaintiffs future employmadt {{ 29-30). Theissue of whether potential
future employment is an indirect benefit that may be considered remunenasamot been
squarely addressed by any courtapplying the threshold remuneration teswit the Equal
Employment Opportunity Commission’s (EEO€)mpliance manual suggests that volunteers
may be protected under federal employment statutes windsmteer work is required for regular
employment or regularly leads to regular employment with the satite. eBEOC Compliance
Manual 8§ 2IlI(A)(1)(c) (citing Charlton v. Paramus Bd. of Edu@5 F.3d 194, 198 n.4 (3d Cir.
1994).

While the Court need not decide here whether the promise of regular employment can be
considered a form of remuneration, thet finat the EEOC appears to consider it relevant to the
inquiry, combined with the fact that Plaintiffs allege that BLM volunteers werdaryg hired as
employees and that Mr. Roch had even promised them a job, demaribatide issue could
benefit flom further evidentiary development. The plaintiff firefightePiietras whom the trial
and appeals courts found to be an employee for Title VII purposes, was a probatiomateevol
training to become a futime firefighter.See180 F. 3d at 471. And Johnstonthe court listed
“consideration for paitime or fulktime employmeritas an indirect benefit of the job before ruling
that the issue of whether the plaintiff was an employee could not be properlyddexcidenotion
to dismissSee2016 WL 7188524, at *6.

On the other handPlaintiffs havecertainly alleged some benefits that may not be
significant enough to be considered remunerataintiffs’ BLM uniforms, protective gear, free

training courses, and use of official BLM vehicleslagaeits similar to those that the Fifth Circuit
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found to be “purely incidental” to the plaintiff's volunteer workluino. Seer17 F.3dat 440. Just

as the plaintiff idJuinoneeded a firefighting uniform, protective gear, and trainings to adéguate
performher job as a volunteer firefighter, Plaintiffs likely needed BLM unifgrgtoves, and other
protective gear to identify them as BLM volunteers and to assist theheiincleaning and
groundskeeping duties as campground hosts and, in Ms. Bittermann’s case, atoh€®iger.
Seeid. While the CPR course and other trainings could potentially benefit Plaintifiisrelated
situations, such trainings were likely offered specifically to prepare tbehelp campground
guests in need of assistance.

Similarly, Plaintiffs did not receive any type of pension, life insurancemedical
benefits—benefits which were relevant to the court’s holding that the plaintiff received
remuneration irPietras Seel80 F.3d at 47.Iseealso Haavistola6 F.3d at 22422 (reversing and
remanding the trial court’s decision that plaintiff waxt an employee and noting that volunteer
firefighters received a state funded disability pension and life insurane®).passes to other
campgrounds only benefit Plaintiffs and do not appear to have any relationship tofaligcess
performingtheirvolunteer duties, but their relative value and significance is likely quiteSoll.
the true valuef each of the indirect benefits described abane how theghould be weighted in
determining whether Plaintiffs received remuneration is far from clear.

Overall, Plaintiffs have laid out numerous benefits yladlegedlyreceived from the BLM
for their workas volunteer campground hosts, @stablishegrecedentn this districtdoes not
make it immediately clear whether this combination of indirect benefits rises td adeva@ising
remuneration under the threshold remuneration test. Themghk of these factual allegations lack
specificdetailand will require more development as discovery continses ¢.g, Compl. § 31

(“It was common practice for persons contracting with Defendant Agency to eventually become
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BLM federal employedgs 1 30 (“Roch promised future employment to Plaintiffs”)), the Court
finds that the Complaint containsufficient factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face Seegbal, 556 U.Sat678 (quotingTwombly 550 US.at 555,
570). As pleaded, it is plausible that the benefits afforded to Plaintiffs in retutrefovdlunteer
work couldbe considered remuneration, and that a subsequent analysis of the elamwragency
factors under the second step of the threshold remunetasitoouldrevealthat Plaintiffs were
BLM “employees”entitled to bring their Title VII claims in this Court.

THEREFORE,

IT ISORDERED thatDefendant Ryan Zinke'®lotionto Dismiss(Doc. 13) is DENIED.

YLl mian

ROBERT C. BR CK
SENIOR U.S. DISTRICT JUDGE
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