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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
WOODROW DUNN, JR.,
Plaintiff,
VS. No. CV 180441 RB/KRS
DA ERIK SCRAMBLEN,
Defendant.

AMENDED MEMORANDUM OPINION AND ORDER ?*

THIS MATTER is before the Court under 28 U.S.C. § 1915(A) on the Complaint (Tort)
filed by Plaintiff Woodrow Dunn, Jr., on May 10, 201@oc. 1) The Court dismisses the
Complaint based on prosecutorial immunitgilure to state a claim for reliend the bar of
Heck v. Humphry512 U.S. 4771994). The Court also declines to grant leave to amend the
Complaint and to exercise supplemental jurisdiction over any state law .claims

1. Factual and Procedural Background

Plaintiff Woodrow Dunn, Jr., is a prisoner incarcerated at the NortheasteriMisgico
Correctional Facility. (Doc. 1 at.JLPlaintiff is proceeding pro se and forma pauperisOn
February 24, 2013, Plaintiff shot and killed David Rogarelose range in front of withesses
including Plaintiff's father, Woodrow Dunn Sr.

Plaintiff was charged with first degree murder in New Mexico state court cause no. D
506-CR-201400159.The Court has reviewed the official record Maintiff's state court
proceedings through the New Mexico Supreme Court’s Secured Online Public Acceg.(SO

The Court takes judicial notice of the official New Mexico court records in cade-606-CR-

! The previous opinion erroneousigncluded that Plaintiff's Motion to Amend Prayer of Relief (Doc. 4)
was granted.SeeDoc. 13 at 12.) This opinion correctly concludes that the motion is deBieelirfraat
12.)
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201400159United States v. Ahidley86 F.3d 1184, 1192 n.5 (10th C2007) (The Court may
take judicial notice of publicly filed records in this court anider courts concerning matters that
bear directly upon the disposition of the case at haSbyulders v. Dinwiddje2006 WL
2792671 (W.D.Okla. Sept. 26,2006) (court may take judicial notice of state court records
available on the world wide web including docket sheets in district co&tesgk v. McCotter
2003 WL 22422416 (10th CiOct. 24, 2003) (finding state district cdgridocket sheet is an
official court record subject to judicial notice under Fed. R. Evid. 201).

In case no.D-506-CR-201400159,Plaintiff agreed to plead guilty to Second Degree
Murder.The Plea and Disposition Agreement expressly stated that “there are no agreements as to
sentencing’and noted that the basic sentence that could be imposed for Second Degree Murder
was 15 yearsThe Agreement reserved the State’s right to bring habitual offender charges as
provided by law.(Oct. 6, 2014 Plea& Disposition Agreemen Plaintiff was represnted by
counsel, and the Plea and Disposition Agreement was signethinyiff and hisattorneyand
wasapproved by the Courtld. at 3-5.) Dunn was sentenced to 15 years imprisonment with one-
year enhancements under New Mexico’s firearm statute antlidlabffender satute.(Apr. 13,

2015 J.& Sentencd Two days after sentencinBlaintiff filed a Motion seeking to withdraw his

plea on the grounds that the sentence imposed was not in accordance with the agreed
recommendations in the Plea and Disposithgreement.(Apr. 15, 2015 Mot.to Withdraw

Plea) The Court denied himotion to withdraw the plegFeb. 3, 2016 Order Denying Moto
Withdraw Pled)

On March 21, 2016Plaintiff filed a Petition for Writ of Habeas Corpus in the state
criminal proceedingln his habeas corpugetition, Plaintiffraised issues of lack of competency

and ineffective assistance ofutsel.(Mar. 21, 2016 Pefor Writ of Habeas Corpuat 2-4.) The



Stae Court denied the Reon for Writ of Habeas Corpusut set aside the enhancement under
the habituabbffender statute(Mar. 28, 2017 Order Denying Rdbr Writ of Habeas Corpu&
Setting Aside Enhancement Under Habitual Offender Stafiibe)court etered @ Amended
Judgment and Sentence on April 3, 20Rlaintiff filed a Notice of Appeal, appealing to the
New Mexico Court of Appeals on April 30, 281That appeal is presently pending before the
New Mexico Court of Appealdn his appealPlaintiff raises issues arising out of an alleged
incorrect statement by the District Attorney regarding the gun used to kill dgerB.(Apr. 30,
2018 Informal Docketing Statement (Crim.).)

Plaintiff filed his Complaint (Tort) in this Court on May 10, 201Boc. 1.) Plaintiff
variously refers to the Defendant as DA Erik Scramblen and DA Erik Scréluleat 1;see also
Doc. 5) Plaintiff Dunn claims that he was convicted of Second Degree Murder based on a false
statement by DA Scramblen that:

“Woodrow Dunn Jr intenshionally took the 357 out of the bdillaMr. Roger

that is False FactFact’ Mr. Rogers was not kill with a 357. . Fact | do not let

Erik Scramblen retrack the statement quieték ScramblenWoodrow Dunn Jr

intenshonlly took a 357 out the bardintentshionlly kill Mr. Rogers on-24-13
| was convicted with a falsstatement.”

(Doc. 1 at 2, 1 § The essence d®laintiff's claim is that the statement regarding shooting Mr.
Rogers with a .357 magnum revolver is false because the gun actually used in thenasraer
Ruger .44 magnum Sap Black Hawk revolver.(ld. at 7, 9) Plaintiff contends that the
misstatemenas to the caliber of the gun deprived himha Fourth and Fourteenkmendment
rights to due process and a fair tri@gdl. at 2) Plaintiff seeks $500,000 for false imprisonment, to
have his “wrongful” conviction remad from his record, and to be released from prifldnat

3.) His Amended Prayer for Relief asks this Caiarexpunge his full criminal record and order

2The New Mexico Supreme Coufficial records list an attorney namediEr. Scramlin with the Fifth
Judicial District Attorney’s Office.



the Governoof New Mexicoto issue hin a full pardon and restore his gun rights. (Doc. 4 at 2.)

2. Standard for Failure to State a Claim

The Court has the discretion to dismissimriorma pauperiscomplaintsua spontdor
failure to state a claim upon which reliefly be grantedndereither FedR. Civ. P. 12(b)(6) or
28 U.S.C.81915(e)(2B). A claim should be dismissed where it is legally or factually
insufficient to state a plausible claim for reliBell Atl. Corp. v. Twombly550 U.S. 544 (2007).

Under Rule 12(b)(6) the Court must accept all wpled factual allegations, but not
conclusory, unsupported allegations, and may not consider matters outside the pleading.
Twombly 550 U.S. at 559)unn v. White880 F.2d 1188, 1190 (fl©0Cir. 1989).The court may
dismissa complaint undeRule 12(b)(6) for failure to state a claim if “it is ‘patently obvious’
that the plaintiff could not prevail on the facts allegddall v. Bellmon 935 F.2d 1106, 1109
(10th Cir. 1991) (quotingicKinney v. OklaDep’t of Human Ses. 925 F.2d 363, 365 (10th
Cir. 1991)).A plaintiff must allege “enough facts to state a claim to relief that is plaugibiks o
face.” Twombly 550 U.Sat570.

Under § 1915(e)(2)(B) the court may dismiss the complainany time ifthe court
deternines the actioffiails to state a claim umowhich relief may be granted. § 1915(e)(2)(B)(2).

The authoritygranted by 8 191permits the court the unusual powerperce the veil of the
complaints factual allegations and dismiss those claims whose factual contentions are clearly
baselessNeitzke v. Williams490 U.S. 319, 327 (1989%ce also Hall 935 F.2dat 1109. The
authority to“pierce the veil of the complai®t’factual allegatiorismeans hat a court is not
bound, as it usually is when making a determination based solely on the pleadings, to accept
without question the truth of the plaintiff's allegatioB®nton v. Hernande504 U.S. 25, 3233

(1992).The court is not requiretd aceptthe truth of the plaintiff's allegatiortsut, instead, may



go beyond the pleadings and consider any other materials filed by the parties, asooeit as
proceedings subject to judicial noti¢e.

The Court liberally construes thactual allegationsni reviewing goro se complaintSee
Northington v. Jacksqr73 F.2d 1518, 152@1 (10th Cir. 1992)However, a pro se plaintiff's
pleadings are judged by the same legal standards that apply to all litigants anskglaintiff
must abide by the applicable rules of co@fiden v. San Juan Ct32 F.3d 452, 455 (16 Cir.
1994). The court is not obligated to craft legal theories for the plaintiff or to supply factua
allegations to support the plaintiff's claims. Nor may the court assume the ratvatate for
the pro se litigantdall, 935 F.2d at 1110.

3. Any Claims Against District Attorney Scramblen are Barred by Prosecutorial Immunity

It is well settled that the doctrie®f judicial and prosecutoriahmunity areapplicable in
actions, such as the case at Ipaising42 U.S.C. § 1988laims as well as state law clainv&an
Sickle v. Holloway791 F.2d 1431, 14385 (1ah Cir. 1986) Collins on Behalf of Collins v.
Tabet 806 P.2d 40, 45 (1991Absolute immunitybarsall suits for money damages for acts
made in the course gfidicial proceedingsGuttman v. Khalsa446 F.3d 1027, 1033 (fi©Cir.
2006).

The United States Supreme Cohasrecognizedabsolute immunityfor officials whose
special functions or consitional statusrequirescomplete protection from suitdarlow v.
Fitzgerald 457 U.S. 800, 807 (1982)he purpose of absolute judicial immunity is:

to benefit the public, Whose interest is that thjadgesshould be at liberty to

exercise their functions with independence and without fear of consequences.”

The Supeme Court has recognized thahe loser in one forum will frequently

seek another, charging the participants in the Wit unconstitutionahnimus.”

Therefore, absolute immunityis necessary so thatidges can perform their

functions without harassment or intimidation.

Van Sickle v. Holloway791 F.2dat 1434-35 (quotations omitted).



Like judges, prosecutors are entitted to immunity in the performance of their
prosecutorial functiondMiller v. Spiers 434 F.Supp.2d 1064 D.N.M. 2006) Johnson v. Lally
887 P.2d 1262, 1263N(M. Ct. App. 1994) The commonlaw haslong recognized presutors
must be given immunity from the chilling effects of ciNability. Burns v. Reeb00 U.S. 478,
485 (1991);Griffith v. Slinkard 44 N.E. 1001, 1002Irfd. 1896); Collins, 806 P.2d at 45
Prosecutorare absolutely immune from damages for their advocacy and activities “ingimatel
associated with the judicial phase of the criminal procdstbler v. Pachtman424 U.S. 409,
430 (1976).

The sole allegation against DA Scramblen is ,tla&ting asprosecutor,ne made an
incorrect statement regarding tbaliber of the gun during the criminal proceedin@oc. 1 at
2.) The Complaint makes no allegation that DA Scramblen made any statement or angaged
any activity outside the judicial phase of ttreninal processDefendant Scramblen is entitled to
absolute prosecutorial immunitynbler, 424 U.Sat 430.All claims against him, whethemder
federal or state law, fail to state any claim for rekefd must be dismissed28 U.S.C. §
1915A(b).

4. The Allegations of the Complaint Fail to State a Federal Claim for Relief

Plaintiff asserts constitutional due process claifB®c. 1 at 2 Although he does not
cite to 42 U.S.C. § 1983, the Court construes his allegations as raising civiktajtits under §
1983. Section 1983 is the exclusive vehicle for vindication of substantive rights under the
Constitution.SeeBaker v. McCollan443 U.S. 137, 144 n.3 (197Hlbright v. Oliver 510 U.S.
266, 271 (1994}Section 1983 creates no substantigéts rather it is the means through which
a plaintiff may seek redress fdeprivationsof rights established in th€onstitution).Section

1983 provides:



Every personwho, under color of any statute, ordinance, regulation, custom,
usage of any State . subjects or causes to be subjected, any citizen adriited

States . . . to the deprivation of any rights, privileges, or immursgesared by
the Constitution and laws, shall be liable to the party injureshiaction at
law . . ..

42 U.S.C. § 19830 state a claim for relief under 42 U.S.C. § 1983, a plaintiff must assert acts
by identified government officials acting under color of law that result in a deprivation of rights
secured by the United States Constitution. 42 U.S.0983 West v. Atlis 487 U.S. 42, 48
(1988). There must be a connection between official conduct and violation of a consaitution
right. Conduct that is not connected to a constitutional violation is not actionable undienSec
1983.SeeTrask v. Francp446 F.3d 1036, 1046 (0Cir. 2006.

Plaintiff must allege some personal involvement by an identified officiahenatleged
constitutional violation to succeed under § 1983yarty v. Gallegoss23 F.3d 1147, 1162 (i©
Cir. 2008). A plaintiff must plead that each government official, through the officoais
individual actions, has violated the Constitutié&shcioft v. Igbal 556 U.S. 662, 676 (2009n
a Section 1983 action, it is particularly important that a plaintiff’'s coimipfenake clear exactly
whois aleged to have donehat to whomto provide each individual with fair notice as to the
basis of the claim against him or heRbbbins v. Oklahom#&19 F.3d 1242, 12490 (14" Cir.
2008) (emphasis in the original).

“Procedural due process ensures that individuals are entitled to certaiedyral
safeguards before a state can deprive them of life, liberty or prop@etyker,494 F.3d at 918 n.
8 (citation omitted). Procedural due process protects the individaalsagarbitrary action of
government.”"Wolff v. McDonnell418 U.S. 539, 557 (1974). In general, a plaintiff must make
two showings in order to proceed on a procedural due process 8aahlennigh v. City of

Shanee, 155 F.3d 1249, 1253 (f0Cir. 1998). First, a plaintiff must demonstrate that he



possesses a protected liberty or property intelgésSecond, a plaintiff must show thia¢ was

not afforded an appropriate level of proceéds“Where procedural due process must be afforded
because a ‘libey’ or ‘property’ interest iswithin the Fourteenth Amendmestprotection, there

must be determined ‘what process is due’ in the particular circumst&méli v. Org. of Foster
Families for Equal. & Reforp¥31 U.S. 816, 847 (1977)The fundamental requirement of due
process is the opportunity to be heard ‘at a meaningful time and in a meaningful manner.”
Mathews v. Eldridge424 U.S. 319, 333 (1976joting Armstrong v. Manz880 U.S. 545, 552
(1965)) Twombly 550 U.Sat570.

In this casePlaintiff unquestionably hha liberty interest at stake in his state criminal
proceedingsPlaintiff does name an individual defendant and sets out allegations of deprivation
of due process right®Ashcroft 556 U.S.at 676. However, in adidion to the Defendant being
immune, Plaintiff's factual allegations do not demonstrate thia¢ was deprived of the
opportunity to be heard at a meaningful time and in a meaningful manner by the allegedtincorre
statement that the gun he used to kill Mr. Rogers was a .357 magnynsonfusion as to the
caliber of the gun does not alter the fact tRkintiff shot and killed Rogers in the presence of
witnessesMoreover,Plaintiff pled guilty to Second Degree Murddihe Plea and Disposition
Agreement spafically states:

“Plea The defendant agrees to plead guilty to the following offense:

Second Degree Murdeyr (0004), a secondegree felony resulting in thaeath of

a human being, contrary to §-8@-01(B) NMSA 1978, ocurring on or about

February 24, 2013, as charged in Count 1 of the Criminal Information.”

(Oct. 6, 2014 Plea & Disposition Agreement hj Plaintiff's conviction and sentence were

imposed based on his Plea and Disposition Agreement, not on any inaccurate statement by the

prosecutor regarding the caliber of the g(wpr. 13, 2015 J& Sentence Applying the 28



U.S.C. 8§ 1915(e)(2)(B) standard, the allegations of the Complaint fail to statesttutional
due process claim for relidflathews 424 U.Sat 333.

5. Plaintiff's Civil Rights Claims are Barred Under Heck v. Humphrey

Further, even if Defendant Scrambleas not entitled to prosecutorial immunignd the
Complaint did state a 8 1983 claim for reliafl, civil rights claims in this case are barred under
Heck v. Humphny512 U.S. 477, 487 (1994). hheck the Supreme Court addressed the question
of when a prisoner may bring a 8 198aim relating to his conviction or sentence. The Court
held that when a state prisoner seeks damageg it983 suit, the district court must consider
whether a judgment in favor of the plaintiff would necessarily imply the iitaliof his
conviction or sentence; if it would, the complaint must be dismiddedk 512 U.S. at 487.
Similarly, although in some circumstances a prospective injunction may be availaddr §
1983, to the extent a request for declaratory or injunctive relief would necgssadlidate the
prisoner’s conviction or sentence, declaratory and injunctive relief avebatsed by thédeck
doctrine Wilkinson v. Dotson544 U.S.74, 86-81 (2005) seealso Edwards v. Balisak520 U.S.
641 (1997).

Plaintiff's prayer forrelief specifically asks the Court #xpunge higriminal sentence
and record, release him from prisamd award him damagésr false imprisonment. (Dac1 at
3; 4 at 2) His requestfor relief clearly necessitates the invalidation of his senteBeeause a
favorable ruling orPlaintiff's claims would require treating his sentencé&iiith Judicial District
cause noD-506-CR-201400159as invalid, the civil rights claims in the Corapit must be
dismissed under thideck doctrine SeeBeck v. City of Muskogee Police Depl95 F.3d 553,

55657 (1€h Cir. 1999)3

% To the extenPlaintiff's request for relief could be construed as seeking habeas corpus relief, the Court
notes thahefiled a prior proceeding, No. CV 18394 JB/KK.The Court notifiedPlaintiff pursuant to

9



6. The Court Declines to Grant Leave to Amend

Ordinarily, the Court is to consider whether to allow a pro se plaintiipgortunity to
amend the complainPro se plaintiffs should be given a reasonable opportunity to remedy
defects in their pleading®eynoldson v. Shillinge®07 F.2d 124, 126 (10 Cir. 1990).The
opportunity to amend should be granted unless amendment would beHatlle935 F.2dat
1109. An amendment is futile if the amended claims would also be subject to immediate
dismissal under the R 12(b)(6) standardBBradley v. ValMejias 379 F.3d 892, 901 (10 Cir.
2004).Because Plaintifs claims willstill be barred bymmunity or by Heck v. Humphryany
amendment of Plaintif§ Complaint would be futileand the Court will not grant leave to amend.

7. The Court Will Not Exercise SupplementalJurisdiction Over State Law Claims

Plaintiffs Complaint is on a New Mexico court form and states that his law suit is
brought under the New Mexico Tort Claims Act, Chapter 41 N.M.@Ac. 1 at 1) Within the
supplemental jurisdiction granted by 28 U.S.C. § 1367ederal court has subjentatter
jurisdiction over certain statelaw claims A district courts decision whether to exercise
supplementajurisdiction after dismissingll claims over which it ha original jurisdiction is
discretionary.See 8§ 1367(c).Under 8 1367(c), #n district courtsmay decline toexercise
supplementajurisdictionover a claimif the district court has dismissed all claims over which it
has originaljurisdiction Osborn v. Haley549 U.S. 225, 24%2007);Arbaughv. Y & H Corp,

546 U.S. 500, 514, (2006).
The U.S. Supreme Court has stated that needless decisions of state law should be avoided

both as a matter of comity and to promote justice between the parties, by procurhngrfaa t

Castro v. United State$40 U.S. 375 (2003}hat it intended to construe his filing asist 28 U.S.C. §
2254 petition for writ of habeas corpus and ghia the option of amending or withdrawing the filing.
Dunn chose to withdraw the filingloreover, even if the Court did construe his claims in this case as
habeas corpus claims, they would be subject to dismissal for failure to exhaust hisustatareediesn

light of his pending state court appeal

10



surerfooted reading of applicable lawnited Mine Workers of Amer. v. Gihl&83 U.S.715,
726 (1969. When all federal claims have been dismissed, a distaatt may, and usually
should, decline to exercise jurisdiction over any remaining state clidouok v. City of Del City
660 F.3d 1228, 1248 (10th CR011);Smith v. Cityof Enid ex rel. Enid City Comm’ 149 F3d
1151, 1156 (10th Cirl998);Young v. City of Alouquergu@&7 F. Supp. 3d 1154, 1185 (D.N.M.
2014).

This Court is dismissing allederal claims in this casdo the extent the Complaint
alleges any claims under New Mexico law, the Court declines to exercise supgplemen
jurisdiction over Plaintifis remaining statéaw claims.Osborn 549 U.Sat 245.

8. The Court Will Impose a Strike Under 28 U.S.C. 8 1915(q)

When it enacted then forma pauperisstatute, Congress recognized that “no citizen
should be denied an opportunity to commence, prosecute, or defend an action, civil or criminal,
in any court of theJnited States, solely because his poverty makes it impossible for him to pay
or secure the costsAdkins v. E.I. DuPont de Nemours & .C835 U.S. 331, 342 (1948).
However, Congress also recognized that a litigant whose filing fees and court eastsuaned
by the public, unlike a paying litigant, lacks an economic incentive to refram filing
frivolous, malicious, or repetitive lawsuitdleitzke 490 U.S. at 324Congress noted that
prisoner suits represent a disproportionate share of feddrajsfiand enacted a variety of
reforms designed to filter out the bad claims and facilitate consideratitive @food.Jones v.

Bock 549 U.S. 199, 2004 (2007).Those reforms have included the theteke rule of the
Prison Litigation Reform Act, 28 U.S.C. § 1915(g).
The three-strike rule of § 1915(g) states:

In no event shall a prisoner bring a civil action or appeal a judgmentan civil
action or proceeding under this section if the prisoner has, onmBase  prior

11



occasions, while incarcerated oetdined in any facilitypbrought an action or

appeal in a court of the United States that was dismissed on the groundssthat it

frivolous, malicious, or fails to stata claim upon which relief may be granted,

unless the prisoner is undemminent danger of serious physical injury.
Because the Court concludes tR&intiff's Complaint in this case fails to state a claim for relief
under 8 1915(e)(2)(B), the Court will impose a strike against him under the Prisortiduitiga
Reform Act § 1915(g)Plaintiff is notified that if he accrues three strikes, he may not praneed
forma pauperisin any future civil actions before federal courts unless he is under imminent
danger of serious physical injury. 28 U.S.C. § 1915(g).

IT IS ORDERED:

(1) Plaintiff Woodrow Dunn’s motion to amend prayer of relief (Doc. DENIED;

(2) All federal claims inthe Complaint (Tort) filed by Plaintiff Woodrow Dunn, Jr., on
May 10, 2018 (Doc. 1) aflelISMISSED with prejudice;

(3) The Court declines to exercisapplemental jurisdiction and dismisses any state law
claims in the Complaint (Tort) filed by Plaintiff Woodrow Dunn, Jr., on May 10, 2018 (Doc. 1)
without prejudice; and

(4) The Court imposes 8TRIKE against Plaintiff Woodrow Dunn, Jr., under 28 U.S.C.

§ 1915(q).

ROBERT 425 BRACK

SENIOR U.SDISTRICT JUDGE
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