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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MARY ANN OLGUIN,
Plaintiff,
VS. Civ.No. 18-482SCY
NANCY A. BERRYHI LL, Acting
Commissioner of the Social Security
Administration,

Defendant.

MEMORANDUM OPINION AND ORDER 1

THIS MATTER is before the Court on the Soc&écurity Administrative Record
(Doc. 13) filed September 4, 2018, in supporPlintiff Mary Ann Obuin’s (“Plaintiff”)
Complaint (Doc. 1) seeking review of the dgon of Defendant NacA. Berryhill, Acting
Commissioner of the Sociak8urity Administration (“Defenda” or “Commissioner”), denying
Plaintiff's claim for disability isurance benefits under Title 1l tife Social Security Act (the
“Act”), 42 U.S.C. § 40%t seqOn November 19, 2018, Plaintiffdd her Motion to Reverse and
Remand for a Rehearing With SuppogtiMemorandum (“Motion”). Doc. 18. The
Commissioner filed a Brief in Response onulay 23, 2019 (Doc. 22), and Plaintiff filed a
Reply on February 12, 2019. Doc. 23. The Coustjbasdiction to review the Commissioner’s
final decision under 42 U.S.C. 8895(g) and 1383(c). Having matiously reviewed the entire
record and the applicable law and being fullyiadd in the premises, the Court finds the Motion

is well taken and ISRANTED.

! Pursuant to 28 U.S.C. § 636(c), the parties eotesl to the undersigdéo conduct any or all
proceedings and to enter amler of judgment. Docs. 4, 8, 9.
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|. Background and Procedural Record

Plaintiff Mary Ann Olguin (Ms. Olguin) allges that she became disabled on October 31,
2013, at the age of fifty-two because of “extre post traumatic stress syndrome”; “extreme
depression”; “thought process is extremeainfused”; “no concentration”; “cannot meet
deadlines due to confusi”; “right hand is deteriorating due laceration of ulnar [nerve]”;
“arthritis in hand and shoulddue to overcompensation”; “psibly had small stroke when
working with [the City of Albuquerque]”; “proleims breathing”; and “have had injuries to disk
in neck and back.” Tr. 214, 218 (some capitdimaremoved). Ms. Olguin completed a GED in
1977 and worked as a general constructigpeator for the City of Albuguerque. Tr. 220.
Ms. Olguin’s date of last insured is June 30, 2019. Tr. 214.

On July 1, 2016, Ms. Olguin filed an applicatifor Social Securitisability Insurance
Benefits (“DIB”) under Title Il of the Socigbecurity Act (the “Act”), 42 U.S.C. § 4G seq
Her application was denied at the initiatdé (Tr. 78, 79-92, 108-111), and at reconsideration
(Tr. 93, 95-107, 116-119). Upon Ms. Olguin’s reguésiministrative Law Judge (ALJ) Cole
Gerstner held a hearing on December 28, 201735Fi76. Ms. Olguin appeared at the hearing
with attorney representative Feliz Martond. The ALJ took testimony from Ms. Olguin and
from impartial vocational expert (VE) Molly Meloy Keld. On January 30, 2018, ALJ
Gerstner issued a written deoisiconcluding that Ms. Olguin wéasot disabled” pursuant to the
Act. Tr. 15-29. On April 3, 2018, the Appeals Coiidenied Ms. Olguin’s request for review,
rendering ALJ Gerstner’s April 3, 2018 decisior final decision of the Commissioner of the

Social Security Administration. Tr. 1-5. M@Iguin timely filed a complaint on May 23, 2018,

seeking judicial review of the @umissioner’s final decision. Doc. 1.

2 Ms. Olguin is represented in this procieggdby Francesca J. MacDowell. (Doc. 1.)



Il. Applicable Law

A. Disability Determination Process

An individual is considered giabled if she is unable “to erggain any substantial gainful
activity by reason of any medically determinaplg/sical or mental impairment which can be
expected to result in death or it has lasted or can be expededast for a continuous period
of not less than 12 months.” 42 U.S.C. 8 42Q({A) (pertaining tadisability insurance
benefits);see alsad. § 1382(a)(3)(A) (pertaining to supplental security income disability
benefits for adult individuals). The Social SeguCommissioner has adopted the familiar five-
step sequential evaluation process (“SEP”) to determine whether a person satisfies the statutory
criteria as follows:

(1) At step one, the ALJ must determiwhether the claimant is engaged in
“substantial gainful activity”If the claimant is engaged in substantial
gainful activity, she is not disabledgardless of her medical condition.

(2) At step two, the ALJ must determaithe severity of the claimed physical
or mental impairment(s). If the claimedoes not have an impairment(s) or
combination of impairments thet severe and meets the duration
requirement, she is not disabled.

3) At step three, the ALJ must detenmwhether a claimant’s impairment(s)
meets or equals in severity onetlod listings described in Appendix 1 of
the regulations and meets the duratequirement. If so, a claimant is
presumed disabled.

4) If, however, the claimant’s impairm&s do not meet or equal in severity
one of the listing described in Apperdi of the regulations, the ALJ must
determine at step four whether thaigiant can perform her “past relevant
work.” Answering this quesn involves three phasedlinfrey v. Chater
92 F.3d 1017, 1023 (10th Cir. 1996). First, the ALJ considers all of the
relevant medical and other evidersoe determines what is “the most

3 Substantial work activity isork activity that involves doingignificant physial or mental
activities. 20 C.F.R. 88 404.15&)( 416.972(a). Work may be substal even if it is done on a
part-time basis or if you do legget paid less, or have lesspessibility than when you worked
before.ld. Gainful work activity is work activitghat you do for pay or profit. 20 C.F.R.

88 404.1572(b), 416.972(b).



[claimant] can still do despite [hghysical and mental] limitations.” 20
C.F.R. 88 404.1545(a)(1), 416.945(a)(Mhis is called the claimant’s
residual functional capacity (“RFC")d. 88§ 404.1545(a)(3),
416.945(a)(3). Second, the ALJ determines the physical and mental
demands of claimant’s past workird, the ALJ determines whether,
given claimant’'s RFC, the claimaistcapable of meeting those demands.
A claimant who is capable of retuing to past relevant work is not
disabled.

(5) If the claimant does not have the®to perform her past relevant work,

the Commissioner, at step five, mebhbw that the claimant is able to

perform other work in the national economy, considering the claimant’s

RFC, age, education, and work expagde. If the Commissioner is unable

to make that showing, the claimant is deemed disabled. If, however, the

Commissioner is able to make tleguired showing, the claimant is

deemed not disabled.
See20 C.F.R. 8§ 404.1520(a)(4) (dHlity insurance benefits); 20 C.F.R. § 416.920(a)(4)
(supplemental security income disability benefis$cher-Ross v. Barnhard31 F.3d 729, 731
(10th Cir. 2005)Grogan v. Barnhart399 F.3d 1257, 1261 (10th Cir. 2005).

The claimant has the initial burden of establishargjsability in the first four steps of this
analysisBowen v. Yuckerd82 U.S. 137, 146 n.5 (1987). The burden shifts to the Commissioner
at step five to show that the claimant isaalp of performing workn the national economyd.

A finding that the claimant is dib&ed or not disabled at any poin the five-step review is
conclusive and terminates the analySiasias v. Sec'y of Health & Human Se@833 F.2d 799,

801 (10th Cir. 1991).

B. Standard of Review

This Court must affirm the Commissioner'shaid of social security benefits unless
(1) the decision is not supported by “substdmvadence” or (2) the ALJ did not apply the
proper legal standards in reachthg decision. 42 U.S.C. § 405(¢jamlin v. Barnhart 365
F.3d 1208, 1214 (10th Cir. 2004)angley v. Barnhart373 F.3d 1116, 1118 (10th Cir. 2004);

Casias 933 F.2d at 800-01. In making these determomesti the Court “neither reweigh[s] the



evidence nor substitute[s] [itajdgment for that of the agencyBowman v. Astryes11 F.3d
1270, 1272 (10th Cir. 2008). “[W]hatever the megnof ‘substantial’ in other contexts, the
threshold for such evidentiary sufficiency is not higBi€stek v. Berryhi)l139 S. Ct. 1148,
1154 (2019). Substantial evidence “isora than a mere scintilla.ltl. (quotingConsol. Edison
Co. v. NLRB305 U.S. 197, 229 (1938)). “It means—andans only—such relevant evidence as
a reasonable mind might accept as adequate to support a concligsifinternal quotation
marks omitted).

A decision “is not based on substantial evidehids overwhelmed by other evidence in
the record,’Langley 373 F.3d at 1118, or “constitutes mere conclusidysgrave v. Sullivgn
966 F.2d 1371, 1374 (10th Cir. 1992). The agency decision must “provide this court with a
sufficient basis to determine that appropriatgal principles have been followedénsen v.
Barnhart 436 F.3d 1163, 1165 (10th Cir. 2005). Therefa@lthough an ALJ is not required to
discuss every piece of evidence, “the record must demonstrate that the ALJ considered all of the
evidence,” and “the [ALJ’s] reasons for findinglaimant not disabled” must be “articulated
with sufficient particularity. Clifton v. Chatey 79 F.3d 1007, 1009-10 (10th Cir. 1996). But
where the reviewing court “can follow the adjcatior's reasoning” in conducting its review,
“and can determine that correct legal standarge baen applied, merely technical omissions in
the ALJ’s reasoning do not dictate reversiigyes-Zachary v. Astru695 F.3d 1156, 1166
(10th Cir. 2012). The cotfshould, indeed must, exercise common serige:"The more
comprehensive the ALJ’s explanation, the ed#ie] task; but [the court] cannot insist on

technical perfection.ld.



lll. Analysis

The ALJ determined that Ms. Olguin was didabled at stepvfe of the sequential
evaluation. Tr. 27-29. In makingithdetermination, the ALJ fourat step one that Ms. Olguin
met the insured status requirements through September 30, 2019, and that she had not engaged in
substantial gainful activity since her alleged®indate. Tr. 17. At step two, the ALJ found that
since her alleged onset date, Ms. Olguin hadreawgpairments of posttraumatic stress disorder
(PTSD) and personality disorder, not athise specified. Tr. 181e also found that
Ms. Olguin’s medically determinable impairmenfsosteoarthritis of the hands and shoulders
were not severe. Tr. 18-19. The ALJ, howedetermined that Ms. Olguin’s impairments did
not meet or equal in severity one the listidgscribed in Appendix 1 dhe regulations. Tr. 19-
21. As a result, the ALJ proceeded to stayr fand found that Ms. Olguin had the residual
functional capacity to performfall range of work at all exedinal levels but with the following
nonexertional limitations:

She is limited to simple, routine taskisidgment would be limited to simple

work-related decisions. She can have only occasional interactions with

supervisors, co-workers and the gehptiblic. Changes in the work setting

would be limited to simple work-related decisions.
Tr. 21. The ALJ concluded at stégur that Ms. Olguin was not abte perform any past relevant
work. Tr. 26-27. At step five, the ALJ deterrathbased on Ms. Olguin’s age, education, work
experience, RFC, and the testimony of the VErdlwere jobs that ested in significant
numbers in the national economy that Ms. Olgwuld perform and that she was, therefore, not
disabled. Tr. 27-29.

Ms. Olguin broadly argues that the AERFC assessment is without substantial

evidence. In support, Ms. Olguin argues thatli#)ALJ failed to include functional limitations

related to Ms. Olguin’s shoulders, arms, and ha(®she ALJ improperlyejected State agency



examining psychological consultant Amy DeBanti, Psy.D.’s opinion; (3) the ALJ improperly
rejected Ms. Olguin’s treatingpanselor’s findings mgarding her mental impairments; (4) the
ALJ improperly misrepresented State agency enenm medical consultarAthanasios Manole,
M.D.’s opinion; and (5) the ALJ improperly cdoded that Ms. Olguin’seports regarding the
severity of her symptoms were inconsistent. Od&cat 4-19. Ms. Olguin alsargues that, at step
five, the ALJ failed to resolve an apparennflict between th®¥E’s testimony and the
Dictionary of Occupational Titles (DOT) relat¢o the ALJ's RFC and Ms. Olguin’s ability to
reasonld. at 19-20. Ms. Olguin further argues that because the ALJ's RFC is not supported by
substantial evidence that shen@t capable of performing any tife jobs the ALJ identified.
Because the Court finds the ALJ failed teale the apparentaflict between the VE
testimony and the DOT related to the ALJ's R&@@ Ms. Olguin’s ability to reason, and because
the error is not harmless, this case requires remand.

A. The ALJ Failed to Resolve the ConflicBetween the VE's Testimony and the
DOT for the Jobs of Document Preparer and Routing Clerk.

At step 5, the burden shifts to the Commissidnerove that thelaimant can perform
other work existing in significamumbers in the national econonRaymond v. Astry&21 F.3d
1269, 1274 (10th Cir. 2009). Relying blackett v. Barnhart395 F.3d 1168 (10th Cir. 2005),
Ms. Olguin argues that the ALJ failed to recoadiiconsistences between his own finding that
Ms. Olguin is “limited to simple, routine taskgnd the VE’s testimony that Ms. Olguin could
perform three jobs existing in significamimbers that, according to the DOT, require a
reasoning level of threeg., document preparer, routing clednd laundry worker. Doc. 18 at

19-22%

4 Ms. Olguin further argues that she cannafqen the remaining jobilentified — folder,
laundry sorter, and recycler — because the umedével job is beyond Dr. Manole’s functional
assessment for lifting, and that the remaining two jobsalikef the jobs, require frequent



The Dictionary of Occupational Titles ctafies each job according to its required
“General Educational Development” (GED).i$ lelassification “embraces those aspects of
education (formal and informal) which areouired of the worker for satisfactory job
performance.” DOT, Components of the Ddtfonal Trailer, Appx. C, 8§ Ill, 1991 WL 688702.
“The GED Scale is composed of three diohs: Reasoning Development, Mathematical
Development, and Language Developmeltt."The “reasoning” scale runs from one to six, with
six signaling jobs that call for the most compieasoning. A reasoning ldvaf three indicates a
job that requires the appliégan of “commonsense understangito carry out instructions
furnished in written, oral, or diagrammatarm” and requires “[d]eal[ing] with problems
involving several concrete variable or from standardized situations.” DOT, Appx. C, § I,
1991 WL 688702.

The Tenth Circuit has held that “an Amlst investigate and elicit a reasonable
explanation for any conflict beten the Dictionary and expeaestimony before the ALJ may
rely on the expert testimony asbstantial evidence to support aatenination of nondisability.”
Haddock v. Apfell96 F.3d 1084, 1091 (10th Cir. 1999). Afilee Tenth Circuit’'s holding in
Haddock the Social Security Administration promulgated Social Security Ruling (“SSR”) 00-4p
and further clarified the ALJ’s affirmative respsibility to ask about such conflicts. SSR 00-4p
instructs that

[w]hen vocational evidence provided bk or VS is not consistent with

information in the DOT, the [ALJ] mustsgelve this conflict biore relying on the

VE or VS evidence to support a determioator decision that the individual is or

is not disabled. The [ALJ] will explain in the determination or decision how he or

she resolved the conflict. The [ALJ] must explain the resolution of the conflict
irrespective of how the conflict was identified.

handling or fingering, which the ALJ failed tosass as part of the RFC. Doc. 18 at 19-22.
Because the Court remands on a separais,baneed not reach these arguments.



2000 WL 1898704, at *4.

Here, the ALJ failed to resolve the appdreonflict between the DOT and the VE’s
testimony about the document paegr and routing clerk jobsin Hackett the Tenth Circuit
found that a limitation to “simpleoutine work tasks” is more casgent with jobs requiring level
two reasoning. 395 F.3d at 1176. In so doing, thell€ircuit agreed with the claimant that
there was an apparent conflict between a claitmamdbility to perform more than simple and
repetitive tasks and the level threagening required by the jobs identifiéd. It held that an
ALJ may not conclude that a ata@nt who is restricted to “singand routine work tasks” can
perform a reasoning-levéiree job without adéssing this conflictid.

The conflict between the ALJ’'s RFC and the jabentified in this case is exactly the
same conflict the Tenth Circuit addresseéiackett a limitation to “simple, routine tasks” is
inconsistent with reasamg-level-three jobs. AR 2Hackett 395 F.3d at 1176. Undetackett
and SSR 00-4p, therefore, the ALJ was requirezl/tduate the apparent conflict and, based on
his assessment of this conflict, either (1) explwhy it was reasonable conclude that Ms.
Olguin would be able to satisthe specific characteristics of the jobs at issue despite the
apparent conflict between thabj requirements and her abilities,(2) reject the VE testimony
due to the conflict.

The Commissioner contends tlrédackettdoes not apply here because the Tenth Circuit
did not consider whether the apparent conflicgsstie could be explaidéy the fact that GED
Reasoning Development Level debes a job performer’s educational background and does not

correspond to whether the job is skilled orkiltesd. Doc. 22 at 19-22. Because Ms. Olguin has

®> Ms. Olguin represents that tfb of laundry worker requiresraasoning level of three. Doc.
18 at 20. It only requires reasoning level of on8eeDOT #361.687-018, 1991 WL 672992.



the education and prior training necessary téope her past relevant work as a general
construction inspector and traffic control spectalighich were rated as reasoning level four and
three, respectively, the Commissioner contehds“she has acquired general educational
knowledge commensurate with the requiremenislzg with a Reasoning Development Level of
3.7 1d. at 21.

This is a valid point, and oribat certain unpublished caseglie Tenth Circuit appear to
have adoptedsee Anderson v. ColviB14 F. App’x 756, 764 (10th Cir. 2013) (“GED does not
describe specific mental or dkiequirements of a particular jobut rather describes the general
educational background that makedratividual suitable for the jolloroken into the divisions of
Reasoning Development, MathematicavBlepment and Language DevelopmentVipunts v.
Astrue 479 F. App’x 860, 868 (10th Cir. 2012) (“Jdbscriptions in the Dictionary of
Occupational Titles contain several elementgire@d to perform a specific job, including a
claimant’'s GED, which is the level of formahd informal education required to perform a
specific job. There is no genuinesdute that Mounts retained the GED to perform the jobs as an
appointment clerk, escort vele driver, or dispatcher, asstified to by the VE.”)Sandoval v.
Barnhart 209 F. App’x 820, 825 (10th Cir. 2006) (“[tjhe adequacy of Ms. Sandoval’'s
educational development is not in disgit However, these cases did not ¢i@cketf much
less reconcile their reasoning with its holdiAgd, because they are unpublished, they are not
precedential. Lower courts, therefore, must folldackettover the unpublished cases. The fact
thatHackettdid not consider this particular argunieloes not undermine its precedential effect.
The Commissioner’s argument thdaickettwas wrongly decided, evéitrue, does not make

Hackettany less controlling.

10



The Commissioner, however, also attempts to distingdigatkett Specifically, the
Commissioner points out thit this case, unlike irlackett the VE testified that there was no
conflict with the DOT. Doc. 22 &1. Therefore, the Commissier asserts that an ALJ may
accept a VE's testimony that ronflict exists between thdentified jobs and the DOTd. It is
true that an ALJ could relgn a VE’s explanation as tohy no conflict exists when, a¢ackett
and SSR 00-4p require, the ALJ then explavhy a claimant could satisfy the specific
characteristics of the jobs at issue despiteapiparent conflict betweehe job-requirements and
the claimant’s abilitiedHackett 395 F.3d at 1176; SSR 00-4p. Had the ALJ provided such an
explanation, this would bedifferent case. Instead of pralg an explanation, however, the
ALJ simply adopted the VE's boilglate statement that no confliexists. In doing so, the ALJ
failed to explain, as required, why a claimantiteéd to simple, routine tasks can perform jobs
requiring a reasoning level of three.

The Commissioner further argues thattihee for Plaintiff topoint out a conflict
between the VE’s testimony and the DOT wathathearing when the VE testified that no
conflict existed. Doc. 22 at 21-22. i§Court, like the Tenth Circyiagrees that addressing this
issue at the hearing would have been more efficitatkett 395 F.3d at 1176 (“[H]ad this
conflict been raised at that time, the Alalutd have responded bymaining or changing his
ruling.”). Although noting that remand in suciicumstances is “unfortunate,” however, the
Tenth Circuit followed the instructions of tiseipreme Court that “a plaintiff challenging a
denial of disability benefits undd2 U.S.C. 8§ 405(g) need not peege issues in the proceedings
before the Commissioner or her delegatis.{citing Sims v. Apfel530 U.S. 103 (2000)).

Finally, the Commissioner argudsat the jobs identified have a specific vocational

preparation (SVP) level of two, wdh correspond to jobs that require “little or no judgment to do

11



simple duties that can be learned on the jobshat period of time.” Do22 at 22. As such, the
Commissioner argues, no conflict exigts.The first problem with this argument is that,
although the jobs at issue midtdve an SVP of two, the $Vand the reasoning-level codes
measure different thingSeeChapo v. Astrue682 F.3d 1285, 1290 n.3 (10th Cir. 2012)
(identification of unskilled jobs “just accountéat issues of skill transf, not impairment of
mental functions—which are notili&, but, rather, general prepeisites for most work at any
skill level” (internal quotation marks omitted)). More significantly, howeltackettforecloses
this argumentHackett 395 F.3d at 1176 (recognizing timany unskilled, sedentary jobs
require reasoning levels tfo or higher (citing-ucy v. Chater113 F.3d 905, 909 (8th Cir.
1997)).

B. The Error Is Not Harmless.

The Commissioner argues that, even if eexasts with respect to the reasoning-level-
three jobs, the ALJ still identified other representajobs at a reasoningviel of one or two that
exist in significant numbers. Doc. 22 at 28- Harmless error appsef “no reasonable
administrative factfinder, following the correct ayms, could have resolveate factual matter in
any other way.’Allen v. Barnhart 357 F.3d 1140, 1145 (10th Cir. 2004). In this context, a
harmless error analysis would ask whether  afteking the jobs of document preparer and
routing clerk, the number of jobs identified in thiker four positions are still so numerous that a
reasonable factfinder would be coafipd to find that they exish significant numbers in the
national economyld.; Raymond v. Astryé&21 F.3d 1269, 1274 (10th Cir. 2009).

Here, once the erroneous jobs are subtrdoted the total number of jobs the ALJ found
“significant” in this case, the remaining number of jobs amounts to 91,000 (“folder” at 16,000
jobs; “laundry sorter” at 6,000bs; “laundry worker” at 26D jobs; and “recycler” at 43,000

jobs). InAllen, the Tenth Circuit warned thatharmless-error determinatiom,., “deciding in

12



the first instance that a particular number siggificant under the circustances,” is different
than cases which “invoéd court review of éinding of numerical significancenade by the
ALJ.” 357 F.3d at 1144. That is, instead of cortthgca substantial evidence review, a court
performing a harmless error anadys essentially “supply[ingd missing dispositive finding.”
Allen, 357 F.3d at 1140. “[JJudicial line-drawiigthis context is inappropriateld. “[T]he
issue of numerical significancetails many fact-specific considdions requiring individualized
evaluation, and . . . the evaluation should ultetyabe left to the ALJ’'s common sense in
weighing the statutory languagea®plied to a particular @imant’s factual situationld.
(internal quotation marks omitted).

The only published guidance available from the Tenth Circuit is that 1.34 million jobs is
a sufficient number to affirran the basis of harmless errBaymond621 F.3d at 1274. An
unpublished case indicates that 152,000 jobs in thierah economy is significant as a matter of
law. Stokes v. Astry@74 F. App’x 675, 684 (10th Cir. 2008).diict courts in the Tenth Circuit
have declined to find harmless error when jekist in the national economy that number
49,957; 55,000; 39,000; 18,000; and 30,(&¢e Ferguson v. BerryhilNo. 16-1348, 2017 WL
2536436, at *5-6 (D. Kan. June 6, 2017) (collecting gaseshis district in a thorough opinion,
Judge Browning determined that 50,000 is not enoBghrs v. Berryhi)INo. 17-0391, 2018
WL 2002487, at *8-11 (D.N.M. Apr. 30, 2018). And,the past, this Court has declined to find
78,000 to be significant dmarmless error reviewontoya v. BerryhillNo. 16-1089, 2018 WL
1580296, at *4 (D.N.M. Mar. 28, 2018). That leaves @ourt in a difficult guation with respect
to 91,000 jobs. The Court finds that althoughD90,is close to a number that would be

significant as a matter of law, it still falls short of that mark. Given the high bar the Tenth Circuit
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has set for a court to determingrsficance as a matter of law, t@®urt declines to conclude as
a matter of law that 91,000 jobs in the nati@@nomy constitutes a significant number.

The Commissioner cites several cases in sumbats harmless errargument. Doc. 22
at 23. The Court disagrees that these cases guppinding that 91,000 isignificant as a matter
of law. It is true thatas the Commissioner arguesirgocourts have interpret@&bgers v.

Astrug 312 F. App’x 138, 141-42 (10th Cir. 2009),iamplying that 11,000 jobs in the national
economy was significant on harmlessor review. Doc. 22 at 23ge Fox v. ColvirNo. 14-489,
2015 WL 5178414 (W.D. Okla. Sept. 3, 201&e alsdevans v. Colvin640 F. App’x 731, 735
(10th Cir. 2016) (“In . . Rogers v. Astrue . . we implied that 11,000 national jobs was a
significant number.”). The Tenth Circuit Rogers however, did not conduct a harmless error
review; thereforeRogersprovides no guidance in a harmless error analysis.

In Rogers the Tenth Circuit resolved an appareonflict between the VE testimony and
the DOT by finding that, while three out of fadentified jobs involvedight work, the VE had
testified that 11,000 jobs existed in the fowstitupation that were dentary. 312 F. App’x at
141. Given that the Tenth Circuit rejected threeaddour jobs the ALJ relied on and found that
only 11,000 jobs of the fourth occupation were sué@alblappears thattzarmless error analysis
in Rogersmight have been appropriatd. But that is not the analysis in which the court
engaged. ThRogerspanel instead found “no erroid. Given that the panel found no error, no
need existed to conduct a hdess error review. ThereforBpogersstands only for the
proposition that error does not necessarily occlendnVE identifies some sedentary jobs that
fit a claimant’'s RFC while identying other light jobs that doot fit the RFC. That holding is
difficult to reconcile with SSR 0@p, which requires the ALJ toedtify and explai all conflicts

between a VE's testimony and the DOT. But, wheBagerswas correctly decided or not, it

14



engaged in no harmless error analysis anthsano bearing on the Court’s consideration of
whether the error it has found to existhis case is harmless.

The other cases the Commissioner Eitgs also inapposite because they are not
harmless error cases. In all of those casedg]isiiect court reviewe@n actual ALJ finding —
that the precise job numbersguoestion were significant in thational economy. In contrast, the
ALJ in the present case never determinedtti@®1,000 jobs at issaee significant in the
national economy. Thus, the Court now deals Withentirely separate question of whether it
can step in the shoes of the ALJ and deternginesuant to a harmlesger review, that these
91,000 jobs are significant ingmational economy. To makeckua determination, the Court
would have to conclude that, if an ALJ weoedetermine that 91,000 jobs were not enough for
significance in the national economy, that ALJ mestessarily be “an irt@nal factfinder, or
... wrong as a matter of lawSears 2018 WL 2002487, at *11. TheoGrt declines to make
such a conclusion and, therefore, finds thatAhJ’s error in this case was not harmless.

C. RemainingClaims

The Court will not address Ms. Olguin’s remaining claims of error because they may be
affected by the ALJ’s treatment of this case on remd@flson v. Barnhart350 F.3d 1297, 1299

(10th Cir. 2003).

® Doc. 22 at 23-24 (citin@adilla v. Berryhill No. 16-106, 2017 WL 3412089 (D.N.M. Mar. 28,
2017);Breslin v. ColvinNo. 15-100, 2016 WL 5408126 (E.D. Ok. Sept. 28, 2016)Harden
v. Colvin No. 14-3225, 2016 WL 354856 (D. Colo. Jan. 29, 2016)).
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IV. Conclusion
For the reasons stated above, Ms. Olguiusion to Reverse and Remand for a Rehearing

With Supporting Memorandum (Doc. 24)GRANTED.

Stre (4

STEVENC. Y ROUGH
United StatesMagistrate Judge
R esiding by Consent
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