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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO
WILD WATERSHED, et al.,

Plaintiffs,
V. No. 18 CV 486 JAP/SCY
SANFORD HURLOCKER, District

Ranger, Santa Fe National Forest, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs Wild Watershed, Multiple Chdpal Sensitivities Task Force, Dr. Ann
McCampbell, and Jan Boyer (collectively, Plainjiff@ve challenged the decisions of the United
States Forest Service (USFS) approving two prejecthe Santa Fe National Forest (SFNF), the
Hyde Park Wildland Urban Interface Projecly(t¢ Park Project) and the Pacheco Canyon Forest
Resiliency Project (Pacheco Canyon Projé&taintiffs bring their aim for judicial review
under the Administrative Procedures Act (APA), 5 U.S.C. 88 701-706, against federal
Defendants Sanford HurlockerDastrict Ranger for the SFNF; de&es Melonas, the Supervisor
of the SFNF; Cal Joyner, the §lenal Forester for the USF®&hwest Region; and Victoria
Christiansen, the Chief of the USFS (collectyyédefendants). Defendanare sued solely in
their official capacities.

On January 15, 2019, Plaiffigi filed PLAINTIFFS’ OLENHOUSEBRIEF (Doc. No. 29)

(Olenhouse Brief) in support tieir challenge to the USFStams. In the Olenhouse Brief,

1 SeeFIRST AMENDED COMPLAINT (Doc. 6) (Complaint).

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2018cv00486/392698/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2018cv00486/392698/46/
https://dockets.justia.com/

Plaintiffs relied on materials outside the adisirative record, incltidg three declaration$a
journal article? and guidancefrom the interagency Natiohw/ildfire Coordinating Group
(NWCG), of which the USFS is a member. Defemddnave asked the Court to strike these
extra-record materiafsPlaintiffs responded in oppositiontiee Motion to Strike and have also
affirmatively moved the Court to osider the extra-record eviderftBefendants replied in
support of the Motion to Strikep that it is fully briefd, and responded in opposition to
Plaintiffs’ Motion to Considef.Plaintiffs did not file a reply in support of their Motion to
Consider, but the deadline to go has passed. The Court wlierefore consider the Motion
fully briefed. SeeD.N.M.LR-Civ. 7.1(b). After reviewinghe briefing, the administrative record,
and the relevant law, the Court will grant thetMn to Strike and will deny Plaintiffs’ Motion to
Consider.

l. DISCUSSION

Plaintiffs claim that in aproving the Hyde Park Projeahd the Pacheco Canyon Project,
the USFS violated the National EnvironnteriPolicy Act (NEPA), 42 U.S.C. 88 4321-4370h,

the National Forest Management Act (NFMAB U.S.C. 88 1600-1687, the Wilderness Act, 16

2SeeDECLARATION OF RICHARD FAIRBANKS OFFERED IN SUPPORT OF PLAINTIFFS’ OLENHOUSE
BRIEF (Doc. 30) (Fairbanksézlaration); DECLARATION OF ANl MCCAMPBELL, M.D. (Doc. 31)
(McCampbell Declaration); DECLARATION O8AM HITT (Doc. 32)(Hitt Declaration).

3 SeeOlenhouse Brief at 25-26 (citing Anjali Haikerwal, et &hpact of Smoke from Prescribed Burning: Is it a
Public Health Concern®5 J. Air & Waste Mgmt. Ass’'n, 592, 592-593 (2015), available at
https://www.tandfonline.com/doi/full/10.1080/10962247.20D32445). The Court notes that Plaintiffs provided
two different citations to the sanagticle in footnotes 10 and 11.

4 SeeOlenhouse Brief at 26 (citing NWCG Smoke Managat Guide for Prescribed Fire, available at
https://www.nwcg.gov/publications/420-2).

> SeeFEDERAL DEFENDANTS' MOTION AND MEMORANDUM TO STRIKE PLAINTIFFS’ EXTRA-
RECORD MATERIALS (Doc. 36) (Mation to Strike).

6 SeeRESPONSE TO DEFENDANTS’ MOTION TO STRIKE AND IN SUPPORT OF PLAINTIFFS’ MOTION
TO CONSIDER EXTRA RECORD EMENCE (Doc. 37); PLAINTIFFS’ MOTION TO CONSIDER EXTRA-
RECORD EVIDENCENUNC PRO TUNGQGDoc. 38) (Motion to Consider).

7 SeeFEDERAL DEFENDANTS’ REPLY IN SUPPORT OF MARCH 26, 2019 MOTION TO STRIKE
PLAINTIFFS’ EXTRA-RECORD MATERIALS [ECHNO. 36] (Doc. 42); FEDERAL DEFENDANTS’
RESPONSE IN OPPOSITION TO PLAINTIFFS' MARCH 29, 2019 “MOTION TO CONSIDER EXTRA-
RECORD EVIDENCENUNC PRO TUNC ECF NO. 38 (Doc. 43).
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U.S.C. 88 1131-1136, and the 2014 Farm Bill amendment to the Healthy Forests Restoration Act
(HFRA), 16 U.S.C. 88 6501-6591. As a challeng®rtal agency action, Plaintiffs’ claims are
reviewable under the AP/Aee Utah Envtl. Cong. v. Russéll8 F.3d 817, 823 (10th Cir. 2008);
Native Ecosystems Council v. Ericks880 F.Supp.3d 1218, 1228 (D. Mont. 2018). Under the
APA, the Court examines the administrative rddo determine whethe¢he challenged agency
actions were “arbitrary, capricious, an abusdisretion, or otherwise not in accordance with
law; . . . [or were executed] without observan€erocedure required bgw[.]’ 5 U.S.C. § 706.
Defendants move to strike the extra-record evidence relied on by Plaintiffs because (1)
Plaintiffs did not consult with Defendants and file a timely motion to supplement the
administrative record in accordance with LoRailes and the Court's SCHEDULING ORDER
(Doc. 23); and (2) Plaintiffs’ extra-record tedals do not meet the requirements for any
exception to the rule limiting judial review of an agency action to consideration of the contents
of the administrative record. Under the APA, “foeal point for judicial review should be the
administrative record already in existence, notasmew record made initially in the reviewing
court.” Camp v. Pitts411 U.S. 138, 142 (1973). “JudiciaMiew of agency action is normally
restricted to the administrativecord, but [the Tenth Circu@ourt of Appeals has] recognized
that consideration of extra-record materialappropriate in extremely limited circumstances,
such as where the agency ignored relevant faitteh®uld have considered considered factors
left out of the formal record.’Audubon Soc'y of Greater Denver v. U.S. Army Corps of Eng’rs
908 F.3d 593, 609 (10th Cir. 2018) (brackiet original omitted) (quotingee v. U.S. Air Force
354 F.3d 1229, 1242 (10th Cir. 2004)). The Coury mao consider extra-record evidence
“when there is a ‘stronghowing of bad faith oimproper behavior.”Citizens for Alternatives to

Radioactive Dumping v. U.S. Dep’t of Enerd®5 F.3d 1091, 1096 (10th Cir. 2007) (quoting



Citizens to Preserve Overton Park, Inc. v. Vo@l U.S. 402, 420 (1971)). “[W]here, as is
often the case in the NEPA context, [the Courtdsgd with an agencytechnical or scientific
analysis, an initial examination of the exteecord evidence in question may aid . . . in
determining whether these circumstances are predesd.354 F.3d at 1242. However, the
existence of conflicting expert opinions “is an insufficient basis for admitting extra-record
evidence[.]’ld. at 1244.

A. Procedural Waiver

Plaintiffs argue that theyere not required to file a motion to supplement the
administrative record because they are only askirexpand the record before the Court, not
asserting that the extrae@d materials should be part of th@éministrative recat. Plaintiffs are
not attempting to complete the administratigeord by introducing evidence that was actually
considered by the USFS in reaching its decisiblwsvever, what Plaintiffs seek to do is
supplement the administrative record with extteerd evidence Plaintiffs argue is necessary for
the Court’s reviewSee Colorado Wild v. Vilsack13 F.Supp.2d 1235, 1238 (D. Colo. 2010)
(discussing the difference between completing and supplementing thesichtire record). As
such, Plaintiffs were required to complytivthe SCHEDULING ORDER (Doc. 23) entered by
the Court in response to the parti@®INT MOTION TO SET A SCHEDULE FOR
ADMINISTRATIVE RECORDS PRODUCTION AID MERITS BRIEFING (Doc. 22). The
SCHEDULING ORDER set October 30, 2018 as thadiine for “any Motion to Complete or
Supplement the Administrative Record.” Doc. R3urther stipulated that “[a]ny disputes
regarding the scope or contenttioé Administrative Records nadised during consultation of
the Parties and by Motion by this deadlindl ¥ deemed to have been waiveld.”Because

Plaintiffs failed to consult with Defendants afiadled to raise the extra-record evidence by



motion on or before October 30, 2018, the Coartctudes that Plaintiffs have waived their
arguments for consideration of the extra-rearidience in the Court’s determination of the
merits of Plaintiffs claims.

B. Circumstances Justifying Expansion of the Administrative Record

Additionally, Plaintiffs have not demonated that any of the “extremely limited
circumstances” are present in this case that avpustify consideration dPlaintiffs’ extra-record
materials.

1 Health Impacts from Smoke

Plaintiffs argue that the journal artickhe NWCG guidance, and the McCampbell
Declaration (Doc. 31) indate that the USFS failed to considelevant factors it should have
considered, namely the public health hazardsented by smoke from prescribed burning.
However, the administrative record for the HyRErk Project contains numerous documents
discussing potential impacts ta guality and human health from the smoke emissions caused by
prescribed burningseeHP000344-000579 (NWCG Smoke Management Guide for Prescribed
and Wildland Fire 2001 Editidraddressing “basic control strgtes for minimizing the adverse
effects of smoke on human health andfare); HP001297-001298 (Public comment from Ann
McCampbell raising issues ohemical sensitivities, respiratory problems from smoke, and
potential mitigation measures); HP001325-001326 fBese to public concerns with air quality
impacts of smoke concluding that expected imgp&cim a wildland fire were worse than those
from a prescribed fire); HP001331diter raising concerngith air quality and health impacts of

smoke); HP002328 (Public comment raising issafehemical sensitivities and respiratory

8 This appears to be a prior version of the same guidlag#iffs seek to introducd.he NWCG guidance relied on

by Plaintiffs states that it is an update to the 2001 Edition. Plaintiffs’ submission is dated February 2018, just a
month before the decision memo on the Hyde Park Project, four months before the decision memo on the Pacheco
Canyon Project, and long after the SFNF designations and scoping process forjeotk pegan.
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problems from smoke); HP001341-001343 (Publimemnt and response addressing smoke
impacts and mitigation measures); HP001352 (Apdiked impacts of smoke from prescribed
fire); HP001382 (New Mexico Environment Defraent comment regarding air quality and
smoke management requirements); HP002331 (Padfianent raising issues of chemical
sensitivities and respiratory problems fremoke); HP002456-002461 (Public comments raising
health problems caused by smoke from presdriturns); HP002524 (New Mexico Environment
Department Air Quality Bureau commaatiout air pollutanémissions); HP003220-003221
(Public comment from Plaintiffs raising issuisair pollutants, cheroal sensitivities, and
respiratory problems from smoke); HP003307 (hteeied Roadless Areas (IRA) Briefing Paper
discussing smoke sensitivities and the need to employ mitigation techniques to reduce the
impacts of smoke during prescribed bug); HP003500-003502 (Response to Plaintiffs’ public
comment regarding health hazards of smokengtdkhiat prescribed burn emissions will meet all
air quality and pollutant reguian standards and that the USWH use reliable smoke emission
forecasting technology, will providedtpublic with advance notice pfescribed burns, and will
mitigate impacts of smoke as much as possible); HP003516-003517 (Response to public
comment regarding health hazards of smokengjdkiat prescribed burn emissions will meet all
air quality and pollutant reguian standards and that th&sBS will provide the public with
advance notice of prescribed burns and will mitigate impacts of smoke as much as possible);
HP003533-003534 (Decision Memo describing precautioaiswill be taken during prescribed
burning to minimize air pollution).

Some of these Hyde Park Project docotaeare applicable to the Pacheco Canyon
Project as well, such as public comments thatwirected to both prasals. Additionally, the

administrative record for the Pacheco Canyon Prajsct contains documes referring to public



health concerns and smoke management isSeePC000824-000825 (Public comment from
Plaintiffs raising issues of giollutants, chemical sensitivitieand respiratorproblems from
smoke); PC001077 (IRA Briefing Paper discussinglsgrsensitivities and the need to employ
mitigation techniques to reduce the impaaftsmoke during prescribed burning); PC001129-
001131 (Response to Plaintiffs’ public comment reigartealth hazards aimoke stating that
prescribed burn emissions will meet all air quadibyd pollutant regulation standards and that the
USFS will use reliable smoke emission foreirestechnology, will provide the public with
advance notice of prescribed burns, and will mitigate impacts of smoke as much as possible);
PC001145-001146 (Response to public comment reganéiaigh hazards afmoke stating that
prescribed burn emissions will meet all air quadibd pollutant regulation standards and that the
USFS will mitigate impacts of smoke as mushpossible and will provide the public with
advance notice of prescribed burns)QPC245-001246 (Decision Memo describing precautions
that will be taken during prescribédirning to minimize air pollution).

An administrative record “corsts of all documents and matds directly or indirectly
considered by agency decision-makehs.te United States ~ U.S. 138 S. Ct. 371, 372
(2017) (internal quotation marks died). Plaintiffs have notlleged that the administrative
records for the Hyde Park Project or Becheco Canyon Projeceasver-inclusive. Although
Plaintiffs did object to the coant of the administrative records, they argued only that two
additional documents should have been includetithat anything was improperly included in
the administrative records as they were submitted to the Gae@BJECTIONS TO THE
RECORD (Doc. 27). Plaintiffs later withekv these objections and acknowledged the
administrative records as compleg=eNOTICE: WITHDRAWAL OF OBJECTIONS TO THE

RECORD (Doc. 28). The Court finds that the adistrative records demonstrate that the USFS



did review and consider poteattimpacts to public health veh making its decisions on the
Hyde Park Project and the Pacheco Canyon Project.

When issues have been addressed in amragtrative record, extra-record evidence is
not allowed simply because it “might have suggla fuller record” ofmerely to bolster the
record or supply background informatiolRags Over the Ark. River, Inc. v. Bureau of Land
Mgmt, No. 12-cv-00265-JLK, 2014 WL 12741064 *at(D. Colo. Mar. 28, 2014) (quoting
Center for Biological Diversity v. JeweMNo. CV-12-02296-PHX5GC, 2014 WL 116408, *1
(D. Ariz. January 13, 2014kFriends of the Earth v. Hint800 F.2d 822, 828 (9th Cir. 1986)).
Neither is Plaintiffs’ disagreement with the carsions of the USFS as to the risks posed to
public health by prescribed burning, the measures needed to mitigate those risks, or the relative
weight of health risks as compared to the gmedienefits of the projects an acceptable reason
for the Court to admit extra-record evidenSee Leg354 F.3d at 1242 (declining to supplement
the record with plaintiff's expert because “[@ssence, [he] simply presents an expert opinion

conflicting with the U.S. Air Force’s conclusionhd “agencies are entitled to rely on their own

experts so long as their decisions moearbitrary and capricious™ (quotinguster Cty. Action
Ass’n v. Garvey256 F.3d 1024, 1036 (10th Cir. 2001))). Theu@ finds that the extra-record
evidence submitted by Plaintiffs regarding thelmubealth impacts of smoke from prescribed
burning does not demonstrate that the USFS faileditsider relevant factors it should have
considered. Accordingly, supplementation of aldeninistrative record wth the journal article,
the NWCG guidance, artie McCampbell Declaratn is not appropriate.

2. Old Growth Management Procedures

Plaintiffs assert that consideration of therBanks Declaration (Do@&0) is proper so that

the Court can determine whether the USFS ¥adlo the required old growth management



procedures in the SFNF Forest Plan. The HF&uires that projectsategorically excluded

from NEPA under the 2014 Farm BAimendment be consistent witine Forest Plan applicable
to the project areaSeel6 U.S.C. § 6591b(e). Under the SFNF Forest Plan, the USFS project
planning should include identification of old gritwwith the goal of developing and retaining
old growth on at least 20% of therésted area in a landscape. HP002641-002642; PC00308-
00309. However, “[tlhinning is permitted in stinbeing managed for old growth when the
result will enhance attainment of tbkel growth characteristics.” HP002642; PC00309.

The administrative record shows that theR$ did analyze the vetgéion in the project
areas, and that it followed the Forest Plan proesithat were applicable to its conclusid®ese
HP002815, PC000482 (describing differenegaties of vegetation); HP003442, PC001167,
PC001170 (determining that the Hyde Park Ptageea and the Pacheco Canyon Project area are
dominated by young trees); PC001176-1177 (statiagthe Pacheco Canyon Project would
preserve all existing old growth the project area); HP003443-003444, HP003446, HP003528,
PC001176-1177, PC001204-001205, PC001207, PC0012P291RP&1 (determining that the
Projects would promote and maximize the potéifdiaold growth forméon in these areas);
HP003530, PC001243 (determining that the Projects w@nsistent with the SFNF Forest
Plan).

Additionally, the record contas methods of attaining these goals and reasons for these
conclusionsSeeHP003439-003443, PC001200-001201, PC001204 (sthdrees larger than
16 inches in diameter will ndite cut and are less likely ibe destroyed by fire); HP003440,
HP003443, HP003446, PC001202, PC001204-001205, PC001abig shat thinning the
crowded stands of young trees will enable thHoses that remain tocrease their size and

health). Although Plaintiffs complain as to the lack of procedural detail and disagree with



Defendants’ conclusions, Plaintifése not entitled to demandualer record or to introduce
competing expert opinions in support of thedsition when the USFS has considered the
relevant factorsSee Rags Over the Ark. Riv&?014 WL 12741064 at *1,ee 354 F.3d at 1242.
The Court finds that the Fairbanks Declarationasnecessary to the Court’s review of the
administrative record, and comgeently the Court will not all the Fairbanks Declaration to
supplement the administrative record.

1. CONCLUSION

Plaintiffs do not present any argument fomaskion of the Hitt Declaration (Doc. 32) in
support of the merits of their claim, instead statimat it is offered only in support of Plaintiffs’
standing to bring their claims. The Court wilirsider the Hitt Declaration and the McCampbell
Declaration (Doc. 31) as theyay be needed to establish Plaintiffs’ standing. However, the
Court will not consider the extra-record evidesobmitted by Plaintiffs in its review of the
USFS decisions and the merits of Plaintiffs’ claims.

IT IS THEREFORE ORDERED that:

(2) FEDERALDEFENDANTS'MOTION AND MEMORANDUM TO STRIKE

PLAINTIFFS’ EXTRA-RECORD MATERIALS (Doc. 36) is GRANTED; and

(2) PLAINTIFFS’ MOTION TO CONSDER EXTRA-RECORD EVIDENCE

NUNC PRO TUNGDoc. 38) is DENIED.

OR UNITED STATES DISTRICT JUDGE
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