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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO
WILD WATERSHED, et al.,

Plaintiffs,
V. No. 18 CV 486 JAP/SCY
SANFORD HURLOCKER, District

Ranger, Santa Fe National Forest, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs Wild Watershed, Multiple Chdpal Sensitivities Task Force, Dr. Ann
McCampbell, and Jan Boyer (collectively, Plainjiff@ve challenged the decisions of the United
States Forest Service (USFS) approving two prejecthe Santa Fe National Forest (SFNF), the
Hyde Park Wildland Urban Interface Projecly(t¢ Park Project) and the Pacheco Canyon Forest
Resiliency Project (Pacheco Canyon Projé&aintiffs request judicial review under the
Administrative Procedures Act (APA), 5 U.S&8 701 et seq., bringing their claims against
federal Defendants Sanford Hurlocker, a District Ranger for the SFNF; James Melonas, the
Supervisor of the SFNF; Cal Joyner, the Redidmaester for the USFS Southwest Region; and
Victoria Christiansen, the Chief of the USESllectively, Defendants). Defendants are sued
solely in their official capacities.

On October 5, 2018, Defendants provided tharCwith the final adhinistrative records

for the Hyde Park Projechd the Pacheco Canyon Projéé&laintiffs’ challenge to the agency

1 SeeFIRST AMENDED COMPLAINT (Doc. 6) (Complaint).
2 SeeFEDERAL DEFENDANTS’ NOTICE OF LODGING FINAL ADMINISTRATIVE RECORDS (Doc. 25).
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actions is now fully briefedand the Court has reviewstk briefing, the administrative
records} and the relevant law. Concluding thatf@wdants did not act itrarily, capriciously,
or contrary to law, the Court will entarggment for Defendants affirming the administrative
decisions and will dismiss Plaintiffs’ claims.

l. BACKGROUND

The Hyde Park Project and the Pacheco Canyoje&rare both forest health projects in
which the USFS proposes to use thinning andcpitesd burning to reduce the risks posed by
disease, insect infestation, and catastropfifire in the progct areas. HP003526-003528;
PC001238-001240. These projects are part of a largeegtra restore fire resiliency to forest
lands by reintroducing fire as a forest managertaoit rather than endgoring to suppress all
forest fires. HP00164; HP003526; PC000099; PC001238.to decades of fire suppression
policies, the project areas are nowergrown with densely packed small diameter trees, many of
which are stunted and diseased because they have grown in shade. HP003526-003527;
PC000992; PC001238. These trees are more vuleei@bisect infestations and disease
outbreaks. HP003437; HP003527; PC001238-001239. Thega@isabute to an increased risk
for high-intensity fire because they provide fleglders that carry ground fire up into the tree
canopy, where it may become a moreese crown fire. HP003437; HP003527; PC001238-
001239. By reducing the tree dengftyough thinning and prescribed low-intensity burning, the
USFS hopes to increase the health of the renminges, encouraging thetm grow larger and

become more resilient. WB3439-003443; HP003527-003528; PC001201-001204; PC001239-

3 SeePLAINTIFFS' OLENHOUSEBRIEF (Doc. No. 29); FEDERAL DEFENDANTS’ RESPONSE BRIEF ON
THE MERITS (Doc. 35); PLAINTIFFS’ REPLY BRIEF (Doc. 41).

4In the Olenhouse Brief, Plaintiffs relied on materials outside the administrative records and asked the Court to
consider this extra-record evidence wéwer, the Court determined that comsation of the ext&r-record evidence
was not appropriat&eeMemorandum Opinion and Order addressing FEDERAL DEFENDANTS’ MOTION AND
MEMORANDUM TO STRIKE PLAINTIFFS' EXTRA-RECORD MATERIALS (Doc. 36) (Motion to Strike),

filed contemporaneously with this decision.



001240. The projects are also expected toavgihabitat diversitand sustainability by
providing space for the reintroduction of moreioéerant species that have been suppressed by
the unnatural overgrowth. HP003439-003443; HP003527-003528; PC001201-001204;
PC001239-001240.

The Hyde Park Project and the Pachecny@a Project are locadewithin SFNF lands
that were designated by the Secretary afi@dture on May 20, 2014 as insect and disease
treatment areas under 16 U.S.C. § 6591an}, of the 2014 Farmill amendment to the
Healthy Forests Restoration Act (HFRAJ U.S.C. 88 6501-6591b. Once a treatment area has
been designated under 8 6591a(b), the USFShe@ared to “carry out priority projects on
Federal lands in the areas destgdaunder subsection (b)-- (A) tadigce the risk or extent of, or
increase the resilience to, insectdisease infestation; (B) to reduce hazardous fuels.”

§ 6591a(d). Relying on this stabry authority, the USFS appravéhe Hyde Park Project on
March 21, 2018, and the Pacheco Canyon Project on June 1, 2018. HP003528-003531;
PC001240-001243.

The decisions to approve the projects were made after scopicgspes involving notice
and public comment. HP003529-003530; PC001242. Mewé¢he USFS did not prepare an
Environmental Assessment (E&) Environmental Impact Statemt (EIS) for either project.
HP003528; PC001240. Instead, the USFS concludedidcaimentation in an EA or EIS was
not required because the actions were caiegtyr excluded from the requirements of the
National Environmental Policy Act (N2, 42 U.S.C. 88 4321-4370h, under 16 U.S.C.

8§ 6591b. Plaintiffs assert thattldecisions to designate thedtment areas and approve the
projects were arbitrary, caprozis, and contrary to law becaube USFS failed to consider the

foreseeable cumulative direct and indirect impatthe actions and failet consider all of the



relevant factors and follow all of the reqed procedures when making the decisions.
Additionally, Plaintiffs contend that the projeds not meet the statutory requirements of the
HFRA. They ask the Court to set aside tt#H3 decisions and enjoin implementation of the
projects until the USFS preparaprogrammatic EIS under NEPA.

1. STANDARD OF REVIEW

Plaintiffs claim that in designating treatment areas and approving the Hyde Park Project
and the Pacheco Canyon Project, the USFS edlREPA and the HFRA, as amended by the
2014 Farm BilP The Court has jurisdiction over thésit under 28 U.S.C. § 1331 because it
arises under the federal laws of the United St&esue is proper in thidistrict under 28 U.S.C.
§ 1391(e) because the claims involve a dispute magragement of the SFNF, which is situated
in this district. Plaintiffs andne or more of Defendants residehe district, and the contested
decision-making process took place in thgnitt. Additionally, Plaintiffs’ uncontested
statements of aesthetic, redreaal, and procedural injurieallegedly caused by the USFS
decisions and redressable throughk tAwsuit, have adequatelytalished Plaintiffs’ standing to
bring their claimsSee Friends of the Earth, Inc.haidlaw Envtl. Servs. (TOC), In628 U.S.
167, 180 (2000) (“[T]o satisfy Article llI's standingguerements, a plaintiff must show (1) it has
suffered an ‘injury in fact’ thak (a) concrete and particularizadd (b) actual or imminent, not
conjectural or hypothetical2) the injury is fairly traceabl® the challenged action of the
defendant; and (3) it is likely, as opposed to hyespeculative, that the injury will be redressed

by a favorable decision.”).

5 Plaintiffs’ Complaint also asserts violations of theibizal Forest Management Act and the Wilderness Act, but
Plaintiffs failed to brief these claims. “Argumentadtequately briefed in the opening brief are waiv&hbbins v.
U.S. Bureau of Land Mgm#38 F.3d 1074, 1087 (10th Cir. 2006) (internal quotation marks omisess plsd-ed.

R. App. P. 28(a).
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However, as a challenge to final agencyaatPlaintiffs’ claims are reviewable only
under the APASee Wyoming v. U.S. Dep’t of Agrié61 F.3d 1209, 1226 (10th Cir. 2011) (no
private right of action under NEPA)ative Ecosystems Council v. Ericks880 F.Supp.3d
1218, 1228 (D. Mont. 2018) (no private right ofian under NEPA or the HFRA). “Under the
APA, [the Court] cannot set aside an agencysiegiunless it fails to net statutory, procedural
or constitutional requirements, or unless aribitrary, capricious, aabuse of discretion, or
otherwise not in amrdance with law.Sac & Fox Nation v. Nortqr240 F.3d 1250, 1260 (10th
Cir. 2001) (citing 5 U.S.C. § 706(2)(A)-(D)). decision is “arbitrary and capricious if the
agency has relied on factors which Congress hamtawstded it to consider, entirely failed to
consider an important aspect of the problerferefl an explanation fats decision that runs
counter to the evidence before the agency, so isnplausible that it could not be ascribed to a
difference in view or the pduct of agency expertiseMotor Vehicle Mfrs. Ass’n v. State Farm
Mut. Auto. Ins. C0.463 U.S. 29, 43 (1983).

“The scope of review under tharbitrary and capricious’ stalard is narrow and a court
is not to substitute its judgment for that of the agenicly.”[T]he agency must examine the
relevant data and articulate a satisfactoplaxation for its actin including a ‘rational
connection between the fadtaind and the choice madeld. (quotingBurlington Truck Lines
v. United States371 U.S. 156, 168 (1962)). However, theu@ will ““accord agency action a
presumption of validity,” and ‘the burden is thre petitioner to demonstrate that the action is
arbitrary and capricious.¥Wyoming 661 F.3d at 1227 (quotingopar Pumice Co. v. Tidwell
603 F.3d 780, 793 (10th Cir. 2010)). “The deferdlve Court will] give agency action is

especially strong where the challenged decisionslve technical or scigific matters within



the agency'’s area of expertis&an Juan Citizens Alliance v. Stjlés4 F.3d 1038, 1045 (10th
Cir. 2011) (internal quotation marks omitted).

1. DISCUSSION

Plaintiffs challenge both the 2014 desitjoa of SFNF land under § 6591a(b) and the
subsequent approvals of the Hyde Fartiject and the Pacheco Canyon Project under
§ 6591a(d) and § 6591b(a)-(b). Plaintiffs asHeat both the designation and the project
approvals were in violation of NEA, and that the projects algmlate the old-growth standards
and scientific requirements of the HFRA.

A. Designation of Treatment Areas

As an initial matter, Plaintiffs argueahthe May 20, 2014 designation of SFNF lands
under 8§ 6591a(b) of the HFRA wagliscretionary act that requirlEPA analysis as to its
foreseeable cumulative impacts, even befora #BES consideration of the specific projects in
Hyde Park and Pacheco Canyon. Olenhouse Br8aPTaintiffs contend that the designation
would obviously lead to treatments that would affect the environment, and therefore that it
gualifies as a “major federal action” that regsithe USFS to perform a programmatic impact
analysis under NEPAd. Plaintiffs maintain that the ilare of the USFS to conduct NEPA
analysis before making the designation is “aatioh of law that taints the whole progrand’
at 8.

NEPA requires an EIS for “major Federal ao8 significantly affectig the quality of the
human environment.” 42 U.S.C. 8§ 4332(C). Arsmhust “provide full and fair discussion of
significant environmental impacts and . .foimn decisionmakers and the public of the
reasonable alternatives which would avoid onimize adverse impacts or enhance the quality

of the human environment.” 40 C.F.R. § 1502.1. The EIS is to “focus on significant



environmental issues and alternatives[,]” “lgorted by evidence that the agency has made the
necessary environmental analyses|,]” and “be lselederal officials irtonjunction with other
relevant material to plaactions and make decision&d.

“Under NEPA, an EIS must analyze not onlg thirect impacts of a proposed action, but
also the indirect and cumula¢ivmpacts of past, presentdaasonably foreseeable future
actions[.]”Wyoming 661 F.3d at 1251 (internal quotationrksaomitted). “The types of impacts
that must be considered include ‘ecologicakt{sas the effects on natliresources and on the
components, structures, and ftianing of affected ecosystemsggsthetic, historic, cultural,
economic, social, or health [effects]ld. (quoting 40 C.F.R. § 1508.8). However, NEPA does
not require the USFS to “speculateout the possible effects otdive actions that may or may
not ensue.ld. at 1253 (internal quotation marks omitted).

Defendants argue that thesiignation of SFNF lands under § 6591a(b) was not a “major
Federal action[] significantly affecting the quglof the human environment,” 42 U.S.C. §
4332(C), because it was essentiallsnapping exercise that categorifecest healtho facilitate
further evaluation of certain areas. Resp. afThé. designation did not authorize any projects,
did not commit any resources, and did not heawe concrete impacts on the environment that
could have been meaningfully evaluated at that ticheat 15. Consequently, Defendants
contend that the designation dhdt trigger any requirement fISFS to prepare an EIS or an
EA under NEPA.

It appears that neithéhe Tenth Circuit Cotirof Appeals nor any ber circuit court has
considered this specific issue, but the distrizirts that have addressti@ application of NEPA
to a designation under 8§ 6591a(b) have all conduldat no environmental analysis is required

prior to the designation. I@enter for Biological Diversity v. llan®61 F.Supp.3d 1063, 1066



(E.D. Cal. 2017), the plaintiffs challenged th8FS decision to designate 5.3 million acres of
national forest land in Califara as landscape-scale treatiemeas under 8 6591a(b) without
first conducting NEPA analysis. €Jnited States District Coudr the Eastern District of
California found that the degiation had “only potential arontingent effects on the
environment” such that it “says nothing aboutpheects that will be conducted within those
areas.llano, 261 F.Supp.3d at 1066-67. The designation did not “establisfjoaty, standards,
or guidelines for the area[,]” and did moindate that any treatment would ocddrinstead, it
“merely ma[de] any disease mitigation pragewithin the area potentially eligible for
completion without a NEPA analysis and, even then, only if the requirements for a categorical
exclusion are metld. at 1067. Consequently, “the areaigaation did not create activities
which impact the physical environment[, and] . . . any potential effects of the area designation
cannot be meaningfully evaluatedd: (internal quotation marks omitted).

Additionally, the District Courfor the Eastern District of difornia found that inferring
a requirement for NEPA review of an areaidaation would frustrate the purpose of the 2014
Farm Bill amendment to the HFRA, which was desthttecreate an expedited process for insect
and disease treatmefd. In its original form, the HFRAlirected the USFS to implement
hazardous fuel reduction projects “[a]s soopi@ticable” on land threatened by disease or
insects, but it also required the USFS to comyth NEPA by creating an EIS or EA for each
project. 88 6512(a), 6514(a)-(lsee also WildWest Institute v. BlE47 F.3d 1162, 1165-66 (9th
Cir. 2008). In 2014 the HFRA was amended to exempt projects within designated areas from this
lengthy NEPA review if they met certain reqnments, because the previous system had not
been responsive enough to the spaetlimpact of insect infestationgno, 261 F.Supp.3d at

1065. Thdlano Court considered it “implausible th@bngress would involuntarily create a



glaring loophole that would undermine the edity of the expediteprocess it adoptedld. at
1067 (internal quotation marks omitted). In lightcohgressional intent and the impracticability
of meaningful review at the digination stage, the District Cadior the Eastern District of
California concluded that the signation under 8§ 6591a(b) withquior NEPA analysis was not
contrary to lawld. at 1068.

In Native Ecosystems Council v. Ericks880 F.Supp.3d 1218, 1235 (D. Mont. 2018),
the United States District Court for the Dist of Montana similarly concluded that a
designation of land under 8 6591a(b) did not trigdEPA review because it was not a final
agency action involving a commitment of resources and it did not authorize any specific projects.
At the time of the designation, any potenpebdjects were hypotheticadpeculative, and not
capable of being meaningfully reviewed. Further, the individual pregts would be required to
meet statutory conditions and would be subjediEPA challenges ondbeir details had been
determinedld. The Court found that an EIS would semo purpose since the designation had
only potential effects on the environment, aodsequently it concluded that NEPA did not
apply.Id. It later reiterated this decision Native Ecosystems Council v. Mart€&V 17-153-M-
DWM, 2018 WL 6046472, *4 (D. Mnt. Nov. 19, 2018), relying dariksonto deny the
plaintiffs’ NEPA challenge to a § 6591a(b) designation.

Plaintiffs’ reliance orSierra Club v. Bosworttb10 F.3d 1016, 1027-28 (9th Cir. 2007),
is misplacedBosworthdiscussed the importance of cumulaiivpact analysis before an agency
promulgates a new categorical exclusion fiive EA and EIS requirements of NEPA. A
categorical exclusion is defined a category of actions having significant individual or
cumulative effect on the environment. 40 C.F.R. § 15@b4worthheld that an analysis of

cumulative impacts was required before making such a finding. 510 F.3d at 1030. However,



Bosworthdoes not address a designatimdler § 6591a(b), so is irrelevant to the issues raised by
Plaintiffs here.

The Court agrees with the District CouidMontana and thEastern District of
California that the desigtian of SFNF lands under § 6591a(b) was not subject to NEPA
requirements. The designation itself does mgificantly affect the quality of the human
environment because it does not have any ctmptgysical effects atll. Although a designation
may make it more likely that a treatment proj@dt be carried out and could potentially be
excluded from NEPA review, there is no wayet@luate the impacts of such hypothetical
projects at the designation stad he designations apply towtdiscape-scale areas, which are
much larger than the areaanfy potential treatmepiroject that could bexcluded from NEPA
review.See Idaho Sporting Congress, Inc. v. RittenhaB@® F.3d 957, 973-74 (9th Cir. 2002)
(landscape-scale analysis covaigrge area); 8 6591b(c)(1)gatment project area may not
exceed 3000 acres). Additionally, projects excluded from NEPA requirements under § 6591b(a)
must meet other statutory criteria, such astion in a wildland-urban interface or on land with
a certain amount of change to a partcidet of historial fire conditionsSee
88 6591b(c)(2), 6511(4)-(5), (8)-(10). Accordinghyost of the designated land may not ever
undergo treatment, and at the ¢imf designation it cannot betdemined which parts will be
treated and what the effects of that treatnmeay be. The Court themmie concludes that the
designation under 8§ 6591a(b) didt tigger NEPA requirements for environmental review, and
it will dismiss Plaintiffs’ claimsas to the 8§ 6591a(b) designation.

B. Approval of Hyde Park Project and Pacheco Canyon Proj ect

Plaintiffs maintain that even if the dgeation did not require NEPA review, the approval

of the specific treatment projisan Hyde Park and PacheCanyon did require NEPA review.
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They further assert that the USFS failed to clgmapth all statutory rquirements and properly
consider all relevant factetin reaching its decisions.

1 Categorical Exclusion from NEPA requirements

Treatment projects in areas designated ugdé91a(b) that meeertain statutory
criteria “may be . . . considered an actiotegarically excluded from the requirements of
[NEPA.]” 8 6591b(a)(1). A projedhat falls within a categoricaxclusion does not require an
EA or an EIS because the category has already found to have no significant individual or
cumulative effects on the environment. 40 C.F.R. § 1508.4. However, when a categorical
exclusion is adopted by an agency, each speaition proposed within #t category must still
be reviewed “for extraordinary circumstan@esvhich a normally excluded action may have a
significant effect.”ld.

Plaintiffs argue that as to the Hyde P&roject and the Pacheco Canyon Project, the
USFS was required to conduct extraordinary cirsiamces review thaeeded to include (1)
consideration of potential cumulative impacts frisgatment across the entire fireshed; and (2)
documentation of the reasons why the USFS corssalgy potential impacts be insignificant.
Olenhouse Br. at 11-13. Because 8§ 6591a(b) theeterm “categorical exclusion,” Plaintiffs
contend that it was intended to implicitly incluithe entire “cluster of ielas” associated with the
regulatory use of that term, fwat a statutory categorioakclusion must meet the same
requirements as 40 C.F.R. § 1508%# at 9-10. Plaintiffs argue th&tte Hyde Park Project and
the Pacheco Canyon Project are jpdud broad strategy to chanfpeest conditions across the
Greater Santa Fe Fireshed, and that theytbes required analysaf cumulative impacts
through a programmatic EIS before authorizatidnat 13. Additionally, Plaintiffs maintain that

the USFS failed to consider the extraordingirgumstances raised by potential impacts to
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Inventoried Roadless Areas (IRAsithin the project areas, indling the effects of treatment on
the roadless character oEtlRA and its potential for designation as wildernéssat 14-16.

Defendants respond that unlike a categorical exclusion promulgated by an agency, the
statutory categorical exclios under § 6591b(a)(1) does meguire any extraordinary
circumstances review, including consideratiddrcumulative impacts or IRAs. Resp. at 18-22.
Instead, 8 6591b(a) contains its own statutionytations to applicatn of the categorical
exclusion.See§ 6591b(b)-(f). Defendants argue that a priojleat meets the statutory criteria is
excluded from the requirements of NER#&hout the need for further review.

The United States District Court for tBéstrict of Oregon ddressed this issue
thoroughly inGreater Hells Canyon Council v. SteMo. 2:17-cv-00843-SU, 2018 WL
3966289, *8-9 (D. Or. June 11, 2018yopted 2018 WL 3964801 (D. Or. Aug. 17, 2018). The
plaintiffs in Greater Hells Canyon Coundilad challenged a fuelsdection project approved by
the USFS through a categorical exclusion urlder2014 Farm Bill amendment to the HFRA,
just as Plaintiffs do heréd. at *6. TheGreater Hells Canyon Coungilaintiffs argued similarly
that the categorical exclusion was inappropriseause extraordinary circumstances existed that
required an EA or EISd. The District of Oregon Court notebdat NEPA regulations required
agencies to analyze extraordinary circumstégrbefore applying a categorical exclusidnat
*7. However, based on plain language and priesigf statutory consiction, the Oregon Court
concluded that § 6591b(a)(1) did r@tve the same requiremerits.at *8-9;see also Native
Ecosystems Council v. Marte2018 WL 6046472 at *4-5 (rejectinige plaintiff's argument that
§ 6591a(b) had implicitly adopted the regulatoriuster of ideas” thatequired extraordinary

circumstances review and followi@reater Hells Canyon Coundib deny the plaintiff's claim).
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This Court agrees with the District Ctaiof Oregon and Montana. Unlike the NEPA
regulations that generallyovern agency actionsee40 C.F.R. § 1508.4, the plain language of
8 6591b does not contain any reference to esdimaary circumstances review. “Courts should
‘ordinarily resist reading words or elementtia statute that do not appear on its face.”

Greater Hells Canyoouncil, 2018 WL 3966289 at *8 (quotif@ean v. United State§56

U.S. 568, 572 (2009)). Additionally, the regulatoeguirement for extraordinary circumstances
review applies, by its terms, only to actionslexled from NEPA reviewunder this section[.]”
40 C.F.R. 8 1508.4. Further, Congress include86591b other specific limitations on the
application of the statutory cagerical exclusion, but it chose nimt incorporate extraordinary
circumstances revievieee§ 6591b(b)-(f). “[T]he enumeratioof certain things in a statute
suggests that the legislaturad no intent of including things not listed or embracidvajo
Nation v. Dalley 896 F.3d 1196, 1213 (10th Cir. 2018) éimtal quotation marks omitted).
Finally, Congress did require extraordinary girstances review for categorical exclusions
established by other st#ons of the HFRASee§ 6554(d) (categoritlgt excluding certain
silvicultural assessment and research treatniemts documentation in an EIS or EA provided
that they are first “subject to the extraomwiy circumstances procedures established by [40
C.F.R.] 1508.4.”); 8 6591d(a), (¢@stablishing a categorical@yusion for hazardous fuels
reduction projects but requiring apgation of the extraordinary rtiumstances procedures in 36
C.F.R. 220.6.”). “[W]here Congress includes particular language in one section of a statute but
omits it in another s&on of the same Act, it is gendlyapresumed that Congress acts
intentionally and purposely in the disparate inclusion or exclusi@reater Hells Canyon
Council 2018 WL 3966289 at *8 (quotirfgussello v. United State464 U.S. 16, 23 (1983)).

Consequently, the Court concledihat the USFS was not reqedrto analyze extraordinary

13



circumstances prior to application of the statytategorical exclusion to the Hyde Park Project
and the Pacheco Canyon Project. The Court walléfore dismiss Plaintiffs’ claims as to
extraordinary circumstances review, includingieey of cumulative impacts and of impacts to
IRAS.

2. Categorical Exclusion Requirementsunder the HFRA

Although § 6591b(b)(1) does not@re extraordinary circustances review, to qualify
as a categorical exclusion undlee HFRA, treatment projects mustaximize[] the retention of
old-growth and large trees, ggpaopriate for the forest type, tioe extent that the trees promote
stands that are resilient tes#cts and disease;” and musblsed upon a consideration of “the
best available scientific information to maiimtar restore the ecogical integrity, including
maintaining or restoring structure, furarii composition, and connectivity” of habitats.
§ 6591b(b)(1). Additionally, the acth must be consistent withetfiorest management plan for
the affected area. 8 6591b(e)aitiffs argue that the Hyde Park Project and the Pacheco
Canyon Project violate the HFRA because ti&-8 did not adequately demonstrate that the
projects meet the old-growth management statsdia either the HFRA or in the SFNF Forest
Plan and did not consider the best availablense when evaluating the impacts of treatment on
sensitive species or public health.

a. Old Growth Management Requirements

Under the SFNF Forest Plan, the USFS prgpantning should include identification of
old growth, with the goal of developing and retagnold growth on at least 20% of the forested
area in a landscape. HP002641-002642; PC00308-0B@d&ver, “[t]hinning is permitted in
stands being managed for old growth when tlaltevill enhance attainment of the old growth

characteristics.” HP002642; PC00309. The HFRA siyileequires that a pject categorically
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excluded from NEPA requirements must retaingriolwth and large trees to the extent the trees
are healthy. § 6591b(b)(1)(A).

Plaintiffs contend that the SFNF Forest Plaguires the USFS to analyze the project
areas for existing old growth, and then to depelad retain that old growth, with no treatments
in a stand once it has achieved oldwgth characteristics. Plaintifisssert that the project areas
encompass many trees old enough to be comrsld#d growth, yet the decisions contain no
analysis of existing old growth, do not discuss ithpacts of treatment on old growth stands, and
do not strategize for retaining old growth. @heuse Br. at 18-21. Defendants respond that the
old growth management standandshe SFNF Forest Plan are simply inapplicable, because the
project areas contain no old grovatands. Resp. at 35. Howewviire projects will retain existing
large trees and will encourage the developmentd§rowth characteristics, in compliance with
the HFRA.Id. at 38.

The SFNF Forest Plan defines the minimum criteria for structural attributes used to
determine old growth. PC000310. In the ponderosa pine stands most common in the project
areas, there must be at least 2@¢rper acre that are 18 inchegmater in diameter at breast
height and 180 years olldl. For mixed conifer forest, there must be at least 16 trees per acre that
are a minimum of 150 yeaotd and 20 inches in diagter at breast heightl. The USFS
concluded that neither the HyBark Project nor the Pachecon@an Project contain stands that
meet these standards. Plaintiffs focus on ageaague that many of theees are over 180 years
old, but they do not refute the USFS conclusioas tie vegetation in the project areas does not
meet the other SFNF ForestRIcriteria for old growth.

The administrative record shows that theR$ did analyze the vetgéion in the project

areas, and that it followed the Forest Plan proegtivat were applicable to its conclusions that
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there was no old growth prese8eeHP002815, PC000482 (describindfelient categories of
vegetation). Both project arease dominated by crowded staradgiensely packed young trees,
mostly ponderosa pine. HP003437,00B442; PC001198-001199, PC001206-001207. In the
Hyde Park Project area most of the trees a®tlegan 30 years old, and many have a diameter of
less than one inch. HP003437. Although somihefponderosa are over 180 years old, the
Douglas fir and White fir are rarely ov@0 years old. HP003438. Even among the ponderosa,
only 5-15 trees per acre measure more thandtes in diameter at breast height. HP001207.
Small diameter trees are also abundatihe Pacheco Canyon Project area. PC001105.

Further, neither the Hyde Park Project tiee Pacheco Canyondpect will involve the
cutting of trees that are largégran 16 inches in diameter at breast height unless specific
conditions, such as disease, requieergmoval of a large tree. HP003439-003443, PC001200-
001201, PC001204. Accordingly, any healthy treesdbaneet the SFNF Forest Plan minimum
characteristics for old growth will not bemoved during the thinning process. PC001176-1177
(stating that the Pacheco CanyonjBct would preserve all existy old growth in the project
area). These large trees argodess likely to be damagéesg the prescribed fires. HP003443,
PC001204. Instead, the Hyde Park Project aadPticheco Canyon Project will encourage the
development of old growth because thinning ¢howded stands of youtigges will enable the
remaining trees to increase theize and health. HP003440, HP003443-003444, HP003446,
PC001202, PC001204-001205, PC001207. Although Plaiatiffse that the USFS did not
properly analyze or protect oldayvth, “[a]s so oftens the case in disputes concerning the
potential environmental impacts of a projgPiaintiffs’] claim boils down to a disagreement
over scientific opinions and conclusion€.ster Cty. Action Ass’n v. Garye3b6 F.3d 1024,

1036 (10th Cir. 2001). The Court fintigat the USFS reasonably deténed that the Hyde Park
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Project and the Pacheco Canyon &cojwill retain large treend maximize the potential for old
growth formation in the preft areas, as required by the SFNF Forest Plan and the HFRA.
HP003528, HP003530; PC001225, PC001241, PC001243.
b. Consideration of the Best Available Scientific I nformation

In addition to specific requirements as to gfdwth and large trees, a forest restoration
treatment project categorically excludedrnfr NEPA requirements under the HFRA must
consider the best available scientific information regarding ecological integrity.
§ 6591b(b)(1)(B). Plaintiffs assert that the US&ifd to consider potential adverse impacts to
the Northern goshawk and the Abert’s squirral failed to base the assessment of air pollution
impacts from prescribed burning on the best akkalacientific information. However, Plaintiffs
do not cite any statutory provisi they believe the 8FS violated by these alleged failures. The
Court “cannot review agency action ‘under APAG@5(2)(A) independent of another statute.”
Jarita Mesa Livestock Grazingss'n v. U.S. Forest Send40 F.Supp.3d 1123, 1202 (D.N.M.
2015) (quotingOr. Nat. Res. Council v. Thom&2 F.3d 792, 798 (9th Cir. 1996)). The Court
has already concluded that tH8FS project decisions did noteato comply with NEPA, and
therefore that no EA, EIS, or assessmemadéntial cumulative impacts was required. The
Court will therefore analyze Plaintiffs’ claims umdbe HFRA, since Plaintiffs appear to argue
that the USFS did not consider the besilaiée science when euating the impacts of
proposed treatments on the Northern goshavekAtbert’s squirrel, othe health of the
surrounding human population.

i Species Concerns
Plaintiffs maintain that the old growth stdards in the SFNF Forest Plan are intended at

least in part to proteggoshawk habitat, but to the extétaintiffs may be arguing that the
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planned thinning projects will reduce canopy coveiagaolation of the SFNF Forest Plan, and
consequently in violation of the HFRA, the Cbrgjects this argument. The SFNF Forest Plan
requires an average of at least 40% canopy dovaid-aged forest, mature forest, and old
forest. HP002816. However, the poj areas are mostly young fstreto which these guidelines
do not apply. HP003442, PC001207. &lareas that are currentlyer 40% canopy cover will
not be reduced below 40%, and the USFS deterntireedhe result of treatment would be an
increase in canopy coverage due to tleewgn of the remaining trees. HP003443-003446;
PC001202, PC001204-001207.

Plaintiffs argue further that “[tlhe gbawk canopy closure requirement of 40% is
considered by wildlife experts tie a bare minimum[,]” and thgteater coverage is required by
certain prey species, such as the Abert’s sgjuiRlaintiffs contend #it the USFS failed to
evaluate the potential impaabf treatment on the Abertsgjuirrel population. Insofar as
Plaintiffs are asserting thatetUSFS violated the HFRA by failirtg consider the best available
scientific information, the Court disagrees. Twurt finds that the USFS rationally determined
that the treatments would lead to increasaaopy cover, despitedfthinning, by allowing the
remaining trees to grow larger amtrease their cromsize. HP003440, HP003443-003444,
HP003446; PC001202, PC001204-001207. Additionally UBFS adequately evaluated
management indicator speciekoge habitat needs allow them to serve as surrogates for the
Abert’s squirrel. HP003357-003365, HP00348453; PC001209-001214. Finally, the project
designs put in place conservation measuresatitlahitigate any potential adverse impacts to the
goshawk or its prey species, and the USFS reaspnabtluded that the treatments will result in
improved habitat for the gosiv. HP003429, HP003441-003446, HP003465, HP003467-

003468; PC001205-001207, PC001226, PC001228-001229. Consequently, the Court concludes
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that Plaintiffs have not demonated that the USFS failed to caoex the best available science
regarding the goshawk or the Abert’s squirrel.
i Public Health

Plaintiffs assert that smoke emissions frprascribed burning pose significant risks to
public health, and they argue that the USFSdaiteconsider the beawailable scientific
information regarding air pollutioand the release of toxic substances. As an initial matter, the
Court is unsure whether Plaintiffgse attempting to bring thedaim under the HFRA, since their
requested relief is a programmatic EIS and they do not mention § 6591b(b)(1)(B). Also, the
Court doubts that § 6591b(b)(1)(®puld even apply to the public health impacts of smoke
emissions, because it requires consideratidhebest available scientific information “to
maintain or restore the ecologi¢ategrity,” presumably of the adtted forest area. However, the
Court will analyze Plaintiffs’ claim under the RA because the requirements of NEPA do not
apply and Plaintiffs have ciieno other applicable statute.

Plaintiffs rely almost exclusively on matais outside the administrative records, which
the Court will not considéft Plaintiffs cite to the record ontp claim, incorrectly, that the USFS
made no response to the healincerns Plaintiffs raised duririlge scoping process, other than
to pledge that the projects wouldneply with air quality standard§eeHP003533-003534. To
the contrary, the administrative records demorestiat the USFS considersdientific evidence
regarding the health effeat$ smoke emissions from prescribed burning, compared those
impacts with the foreseeable health effectsrobke from a wildland fire, and determined that
the prescribed burning would likely resultfewer or less serious adverse effeSiese

HP000344-000579 (NWCG Smoke Management Guid®@fescribed and Wildland Fire 2001

8 SeeMemorandum Opinion and Order addressing Defendants’ Motion to Strike (Doc. 36), filed conterapsipa
with this decision.
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Edition addressing “basic control strategiesrfonimizing the adverseffects of smoke on
human health and welfare”); HP002524 (New Mexico Environment Department Air Quality
Bureau comment about air pollutarhissions); HP001325-001326 (Response to public
concerns with air quality ingets of smoke concluding thatpected impacts from a wildland
fire were worse than those from a prescrifieg); HP001352 (Anticipatd impacts of smoke
from prescribed fire).

Additionally, the USFS considered mitigatioreasures to minimize the adverse effects
of smoke, and it committed to employ emissions forecasting technology and precautionary
techniques to reduce potential health haze&8dsHP001341-001343 (Public comment and
response addressing smoke impacts aitigation measures); HP001382 (New Mexico
Environment Department comment regardingqaility and smoke management requirements);
HP003307, PC001077 (Inventoried Roadless Area&)(BRiefing Paper discussing smoke
sensitivities and the need to employ mitigatiechniques to reduce the impacts of smoke during
prescribed burning); HP003500-003502, PC0010@9131 (Response to Plaintiffs’ public
comment regarding health hazards of smokengjdkiat prescribed burn emissions will meet all
air quality and pollutant reguian standards and that the USWH use reliable smoke emission
forecasting technology, will providedtpublic with advance notice pfescribed burns, and will
mitigate impacts of smoke as much as possible); HP003516-003517, PC001145-001146
(Response to public comment regarding heaitahds of smoke stating that prescribed burn
emissions will meet all air quality and pollutaegulation standards and that the USFS will
provide the public with advance notice of presediburns and will mitigate impacts of smoke as
much as possible); HP003533-003534, PC0812211246 (Decision Memos describing

precautions that will be taken during prescribedning to minimize air pollution). The agency
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is entitled to rely on scientific studies apallution reduction technias it considers valiGee
Marsh v. Or. Natural Res. Counc#l90 U.S. 360, 377 (1989) (coudsfer to agency discretion
in areas of technical and scientific expertigecordingly, the Court coigdes that Plaintiffs
have not demonstrated that the USFS failed toidenghe best scientific information available
when analyzing the foreseeable health effects of smoke.

In conclusion, Plaintiffs have not showwialation of the statutory requirements for
categorical exclusion under the HFRA, andN\t&PA provisions relied on by Plaintiffs are
inapplicable to the USFS decisiathat Plaintiffs havehallenged. Consequently, Plaintiffs have
not demonstrated that the USFSeakcarbitrarily, capriciously, astherwise contrary to law in
approving the Hyde Park Project and the lBaohCanyon Project, andetiCourt will reject
Plaintiffs’ challenges to the administrativecdgons. Defendants’ administrative actions will be

affirmed and a final judgmemntered by separate order.

S RUNITED STATESDISTRICT JUDGE
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