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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
JOHN HAWLEY,
Plaintiff,
V. CV 180489 JHR/SCY

FARM BUREAU PROPERTY &
CASUALTY INSURANCE COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on Defendant Farm Bureau Property &tfZasual

Insurance Company’s Motion for Partial Summary Judgment [Doc. 17], filed Novempeig

in which it requests that the Court grant summary judgment in its favor and disantgfBohn
Hawley’'s Complaint with prejudicgSeeid., p. 17]! Pursuant to 28 U.S.&.636(c) and Federal
Rule of Civil Procedure 73(b), the parties have consented to the undersigneddiadistige to
conduct dispositive proceedings in this matter, including entry of final judgmemts[B, 7, 8.
Having considered the relevant law and the parties’ submissions, the Court granBuFeau’s
Motion.

)] INTRODUCTION

Plaintiff Hawley was injured in an automobile collision with an underinsurece s
After receiving the full limits of the tortfeasor’s liability coverage, Hawleyéd to his own
insurer, Defendant Farm Bureau, to recover underinsured motorist benefits. hhevireg six

vehicles with Farm Bureau, Hawley sought to stack his UM/UIM coverage. Howmigerto the

1 The only surviving claim is for breach of contract (Count. I{Doc. 17, at *2; see Docs:1, p. 10].
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accident, he had rejected inalicy stacking of his UM/UIM coverage in a written document. As
such, Farm Bureau only paid Hawley thedsputed coverage, the value of one of his vehicles’
UM/UIM coverage.

Hawley now argues that his rejection of stacked UM/UIM coverage wasdragséd matter
of New Mexico law, and asks this Court to reform his policy to provide for coveraggehtede
andfor which he paid no premiunThe Court denies his claim as a matter of |A& the Court
reads New Mexico lawHawley was free to rejediM/UIM coverage and, becaus&/M/UIM
coverages not tied to a particular vehi¢lEarm Bureau'’s albr-nothingoffer of stacked coverage
was permissibleFarm Bureau’s Motion will be granted.

1) ISSUES

At issue is whether Defendant Farm Bureawethiloproperly informHawley of his full
options for stackindgJM/UIM coverageunder his policyThat question raises atiner: whether
Farm Bureau was required to offer a “per vehicle” premium cost for stackitiJIM coverage.

1) UNDISPUTED MATERIAL FACTS

The relevant policgovered Plaintiff Hawley’s October 27, 2015, accident,\aaslissued
to Hawley and his wife Amy. [Doc. 17, p. %1, p. 8,1122-24; Doc. 18, p. 21, p. 4,1122-24].
The Policy provided bodily injury liability coverage of $100,000.00 per person and $300,000.00
per occurrence for the Hawlgysix vehiclesand corresponding UM/UIM bodily injury cowege
equal to the liability limits[Doc. 17, p. 411 2-3 Doc. 18, p. 211 2-3].However, pursuant to
Endorsement PKNM.EV009.0412, completed and signed by Hawley on January 4, 2013, Hawley
rejected stacked UM/UIM coverag[Doc. 17, pp. 5-A]16-17; Doc. 18, p. 31 617].

After his accident with theortfeasor Hawley received the bodily injury liability limits of

$25,000.00 afforded by the tortfeasor’s policy with State Fbc. 17, p. 8§ 23; Doc. 18, p. 4,



1 23]. Farm Bureau paid Haey the remaining undisputed netacked UM coverage limits of

$75,000.00 available under the Policy after applying an offset for the $25,000.00 paideby Stat

Farm. [Doc. 17, p. 8] 24; Doc. 18, p. 4Y 24]. At issue is whether Hawley’s rejection of statke

UM/UIM coverage was invalid as a matter of law, entitling him to judicial reformatiamsof

policy to provide a total UIM limit of up to $600,000.00. [Doc. 17, ¢ 35; Doc. 18, p. 41 25].
Pertinent here, the Selection/Rejection Form employed oy Bareau provided the costs

of nonstacked coverage, silg-side, to the costs of stacked UM/UIM coverg@moc. 17, p. 6,

1 13; Doc. 18, p. 3, 1 13]¢e also Doc. 17-1, p. 1]:

JOHN HAWLEY 7785183

Applicant/insured Palicy Numbar

PILEARE COMPIETE BOTH SECTIONS | AND || OF THIS FORM. FAILLIRE TO COMPLETE AND SIGN THIS
FORM COULD RESULT IN INCREASED PREMIUMS ON YOUR POLICY.

Coverage is genarally descrlbed hera. Your policy provides a complete description of your coverage and
limitations.

SECTION |

UNINSURED/UNDERINSURED MOTORISTS [UM} COVERAGE SELECTION

Uningurad/Undarinsurad Motorist (UM) coverage pays for bod Il injury and propaFiy damaga lossesto
yau and your passengers as a result of an accident with a driver who has either no liability protection
and is lagally reazponsibla for tha injuriss or damagas, or doas not have anough protection 1o pay the

full amount that the Injured persan is legally entited 1o recover 28 damages. Also included ard&The
Badily injury {B1) and proparty damage (PD) losses eausad by a hit-and-run vehicls whose nwn\gahd
driver cannot be identified. ;:

Yau have the right to purchase UM coverage as follows: e

1) Salect a UM coveraga limit aqual ta tha coverage limit you salactad for Bl and PO lability ﬂt;hll:ta
eovetagal =
REJECT UM caverage agual to yaur Liahility eaverage limit and instaad salaet a lowar UM w
covaraga lirmit on
REJECT UM coverage complataly e

2

3

Tha infarmation balow raflects tha Liability coverage limit you selacted, the resulting UM coverags limit
options availabla te you, and your decision regarding the UM covarage Bmit, it any, you have sslected:

Liability ot gu-limit-you:selsctad: - §.00.000-sach person:/:4$300:000 dach-sccidant--
Uninsured:Matorist:Property: Damaga:limit-you-selected: _§300,000 ssch_accidant==>

Piease gelect the desired UM esaverags limit below:

:"I;gkod Um Stacked UM

Availabie UM Goverage Limit ) ) b’gﬁ;ﬁuabls B mzamblu
Iability lirmit]: __Premium Pramium®*_

- 00 %0 - REJECT UM coverage completely: E] a ¥ 0
0 425,000 per parson($50,000 per accident 5 137.12 5 348.24
$50,000 par parson/$ 100,000 per 2ccidant § 198.80 5 542.92

,E’ $100,000 per person/$300,000 per accident 5 274.16 5 T26.56

* The sxechon of Nan-slaiked UM varses Stacked UM s madeé oh Ihe néx? gage. {The premiums shown above
ara UM premiums enlyl




Notably, the policy premiums presented on the Selection/Rejection foreneitber for Non
stacked UM coverage or Stacked UM coverage; they did not break down nor ofergstata

pervehicle basis. [Doc. 17-1, p. 1].

The next page of the form contairepresentationshat Hawley agreed to, as well as

Section II, which perntied him to request or reject iripalicy stacking

BReprésentations:
1t UM caverage hae boon sxplalned to mo. | have solected the UM soversge limit as indicated abewva.

2} | understand and asknawladge that if tha UM saverage limit | selected is lass than the Liability
caverage limit | selectad, | HAVE REJECTED SOME AMOUNT OF UM COVERAGE avaifable 1o me

A | algo understand and asknowledge that my sovarzge seleotion or rejaction will apply o all future
ranewals, continuations, and changes in the policy, unlass | narify tha Company otherwize in writing.
A eopy of this salaction/rejection shall be considerad as effective and valid as the original. The
nriginal signed selection/rejection will remain on file with tha Company. Lpan my requast, the
Campany will sand ma a copy.

4] | have_the authority 1o bind all of the insurads, including named insureds, under the policy to all the

clirﬁem I'va m ragard to the policy, including the UM salaction or rejection | have made
hiprain. - /
— N |
/ Qleura of Applicant/Mamed Insured

Date

SECTION Il
INTRA-POLICY STACKED UNINSURED/UNDERINSURED MOTORISTS (UM) COVERAGE REJECTION

You have the option to reject Intra-Policy Stacked coveragae, and instead, purchase Non-Stacked
UM Covaraga. Intra-Policy Stecked UM Coverage refars to combining the UM aoverage limits, for

wou and members of your househald, for each vehicle specifically insured for UM coverage undar
the policy.

PLEASE SELEGCT ONE OF THE TWO DPTIONS BELOW:
[ | reguest Intra-Palicy Stacked UM Coverage

ﬁj | rejact Intra-Pelicy Stacked UM Coverage and, instead, select
MNon-5tacked UM Coverage

| understand and acknowledge that my coverage selection will apply 1o all future renewals,
continuations and changas in the policy, unless | notify the Company otharwisa in writing, A copy
of this selaction/rection shall be considered a5 effective and valid ag the otiginal. The original

signed sslection/ralaction will remain on file with the Company. Upon my requast, tha Company

will sand me a copy, =1

o
. | have the authority to bind all the insureds. . including named insurads undar tha policy- [

“ehoices I've made with ragard to the pelicy, including the stacking selection/rejection | havémade \
farein. s

Dote

i

T
-

Primed Name of Applicint/Named Insurad

[Doc 1%1, p. 2; Doc. 17, pp.-8, T 16; Doc. 18, p3, T 16]. As shown abovéjawley checked

the second box, rejecting IntRolicy Stacked UM Coverage. [Doc. 17, p. 7, 1 17; Doc. 18, p. 3, 1
4



17]. The primaryquestion presented is whether Farm Bureau’s Selection/Rejection formedmpli
with New Mexico lawso that itprevents stacked UM/UIM coverages in this case

IV)  LEGAL STANDARDS

In this diversity actionthe Court applies the substantive law of New Mexico to the legal
guestions at issu&ee Patterson v. Powder Monarch, LLC, 926 F.3d 633, 637 (10th Cir. 2019).
Thus, the Court must follow the most recent decisions of New Mexico’s Supremel @.ddftiere
no controlling decision exists, the Court must attempt to predict what the New Mexpcens
Court would do, “seeking guidance from decisions rendered by lower courts inethentedtate,
appellate decisions in other states with similar legal princigissict court decisions interpreting
the law of the state in question, and the general weight and trend of authorityetettaat area
of law.” Id. (quotingWade v. EMCASCO Ins. Co., 483 F.3d 657, 666 (10th Cir. 200.7)he Court
is also bound by théenth Circuit’s “own prior interpretations of state law ... unless an intervening
decision of the state’s highest court has resolved the idsliéquotingKokins v. Teleflex, Inc.,

621 F.3d 1290, 1295 (10th Cir. 2010)).

Under Federal Rule of Civil Proce 5a). “[tlhe court shall grant summary judgment
if the movant shows that there is no genuine dispute as to any material fact and the snovant i
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56fajlispute is genuine when the
evidence isuch that a reasonable jury could return a verdict for the nonmoving party, and a fac
is material when it might affect the outcome of the suit under the goverrbetastive law.Bird
v. W. Valley City, 832 F.3d 1188, 1199 (10th Cir. 2016). Only material factual disputes preclude
the entry of summary judgmeriitl. Richfield Co. v. Farm Credit Bank of Wichita, 226 F.3d 1138,

1148 (10th Cir. 2000).



V) APPLICABLE LAW

The parties direct the Court Montano v. Allstate Indemnity Co., 2004NMSC-020, 135
N.M. 681,92 P.3d 1255asthe most relevant decision of the New Mexico Supreme Court on the
issues at barSpe Doc. 17, pp. 9.3; Doc. 18, pp.-4.2]. Montano, however, stands in a landscape
of statutory, regulatory, and common law rules that reqso®e discussion.

General Structure of New Mexico Motor Vehicle Insurance Law

New Mexico requires all motor vehicle, unlessempted, to have liability insurance or
other acceptance seffsurance. NMSA 1978, § 85205(A) and (B)(2013) A minimum level
of coverage is set by statute, NMSA 1978, $6B08(A —C) (1983) currently $25,000 for bodily
injury to or death of a person and $50,000 for all persons plus $10,000 for property daomsegk
in any one accident. New Mexico recognizes, however, that some negligerg dill/eot comply
and will not have the mandatory liability insurameel others will meet the minimum requirements
but will not haveenougHiiability insurance to cover all the damages thayse.To address those
problems, New Mexico requires that insurers offer, to those who purchase motor vehilit |
insurance, a separate covertagprovide at least the same benefit as the mandadograge when
the tortfeasor’'snsurance is lacking.

The specifics of New Mexico’s uninsured motorist/underinsured motorist (UNY/UI
coverage schemare important to it@application First, New Mexicorequires that UM/UIM
coverage be availabigith every motor vehicle liability policy, § 66-208(A B), butallows the
purchaser toeject the coverage, § &@208(C). In other worddjlew Mexicodoes noimandate
that UM/UIM coverage be purchased, but that it be offered so that every purchaséoofehicle
liability insurance has a real opportunitydiotainthat additional coveragesecond, gstinct from

most automobile liability coverage, UM/UIM coverage generally is not tiedyt@@ecific motor



vehicle but goes with the person, even when occupying a vehicle not on the same policy, or
occupying no vehicle at the time of injury by a negligent drivghavez v. Sate Farm Mut. Auto.

Ins. Co., 1975NMSC-011, § 11 87 N.M. 327, 330533 P.2d 100;03; Lopez v. Foundation
Reserve Ins. Co., 1982NMSC-034, 18,98 N.M. 166, 169, 646 P.2d 123[233. A insurer must
offer UM/UIM coverage equivalent to the minimum mandatory liability covera¢fdSA 1978,

§ 66:5-301 (1983)8 665-215(A) (1983) Third, an insurer must also offer coverage equivatent
amount to the purchaser’s own liability coveragef ifiiigreater than the mandatory minimum).

§ 66-5301(A). In addition to those mandatory requirements upoimsioeer the UM/UIM statute
contemplates thahe insurer and insured can agree to UM/UIM coverage in an intermediate
amount, greater than the minimum but less than the maxirdir{Stating that UM/UIM policies

may provide “such higher limits as may be desired by the insured, but up to thé (ohiise
insured’s liability coverage)).

Public policy considerations support and inform New Mexico’s statutory struclure
purpose of UM/UIM coverage is to protect persamo are injured by negligent drivers from the
consequences of the tortfeasaifure to have liability insuranceChavez, 1975NMSC-011, 1 7,

87 N.M. at 329, 533 P.2at 102. Because New Mexico's UM/UIM statute is remedial, it must be
liberally construed to accomplish its purpose, and any limitations of tluies{ze., insured must

be legally entitled to damages and negligent driver mustridesured’) must be construed strictly.
See Schmick v. Sate Farm Mut. Auto. Ins. Co., 1985NMSC-073 1 11 103 N.M. 216, 219704
P.2d 1092, 1095see also Foundation Reserve v. Marin, 199D-NMSC-022, § 9 109 N.M. 533,
535,787 P.2d 452, 45¢verrulingWilley v. Farmersins. Group, 1974NMSC-054,86 N.M. 325,
523 P.2d 1351for misinterpreting the definition of atuninsured”driver). Moreover, while

insurance policies are contracts and interpreted by contract prindipt@spson v. Occidental



Lifelns. Co.v. Cal., 197#NMCA-071, 1 490 N.M. 620, 621567 P.2d 6263,interpretation must
be compatible with public policies expressed by applicable statutes and regsi&bmero v.
Dairyland Ins. Co., 1990NMSC-111, § 17111 N.M. 154, 159803 P.2d 243, 248Ambiguities
in UM/UIM policy provisions are construed by the court against the insuneiin favor of the
reasonable gectatons of the insuredrodriguez v. Windsor, 1994NMSC-075, 12 118 N.M.
127, 130879 P.2d 759762 see also Lopez v. Foundation Reserve Inx. Co., Inc., 1982NMSC-
034, 1 16 98 N.M. 166, 170646 P.2d 1230, 1230Another reason for intrpolicy stacking is
that if fulfills the reasonable expectations of the insurggitations omitted))

New Mexico Courts Favorbut Do Not Always Require“Stacking” of Motor Vehicle
Insurance Coverages

“Stacking is the aggregation of coverages for multiple vehicles insured under a single
policy. Sate Farm Mut. Auto. Ins. Co. v. Safeco Ins. Co., 2013NMSC-006, T 8, 298 P.3d 452
(internal quotation marks and citation omitted@w Mexico common lawllows courts to reform
policies to impose stacking under certain circumstanoethe UM/UIM context,stacking is
possible and sometimes even mandatory when it is not clear that only a single UbtAiiMge
exists In Montano, a landmark case of UM/UIM stacking, the New Mexico Supreme Court
invalidated an express astiackingclause that purported to limit stackingtteo UM coverages
even though the policy covered four vehicles, where the policy was ambiguous about weether t
insured truly paich single premium for a singt®verage See 2004NMSC-020, 11 2387. The
Court emphasized has “always understood [judicial] stacking to be the remedy for an ambiguous
contract or the charging of multiple premiumkd’ at 9. Tying UM/UIM premiums to specific
automobilesreates mbiguity becausef “the simple fact that UM personal injury coverage does

not follow the automobile.I'd. This untethered nature is important to the consumer so that “general



UM coverage also insures one against bodily injury while a pedestrian oreagass someone
else’s vehicle.’ld.

TheMontano court did not mandate stacking in every case because that “would reduce the
freedom of the parties to contract for less coverage and thus their freedomdt ftmei much
coverage they can affordd. at{ 16.

[1]t may be possible to give effect totraly unambiguous antistacking clause,

provided it plainly notifies the insured that only one premium has been charged for

one insurance coverage, that the coverage provides personal accident insurance tha
cannot be stacked regardless of the number of vehicles covered by the policy, and
that the insured should bear this feature in mind when purchasing insurance.
Id., T 14 (quotindrodriguez, 1994NMSC-075, 22, 879 P.2at 765(emphasis in origing). The
Montano court then “chart[ed] a new courséql. at 17, concluding that “[ijn order to clarify and
make explicit the intention of the parties,”
the solution is to treat stacked coverage as extra coverage for which the lpave
contracted, ando which the insured is entitled by default, unless the insurance
company undertakes the burden of obtaining a separate, comprehensible, and
written disclaimer of stacking. Under this rationale those who want stacked
coverage pay for it, and those who davant it don’t pay for it.
Id. at 18 (quotingU.S. Fidelity & Guarantee Co. v. Ferguson, 698 So.2d 77, 84 (Miss. 1997)
(Dan Lee, C.J., specially concurring)).

UM/UIM Coverage Rejection Can Be Effective If Done Properly

An insured can reject soneéor all the UM/UIM coverage that must be offered, NMSA §
66-5-301(C), but the rejection must meet certain standards or will be setvagidthe court
reforming the policy to provide the full offered amouddrdan v. Allstate Ins. Co., 201GNMSC-
051, 18,149 N.M. 162, 245 P.3d 1214, 1238 rejection of UM/UIM coverage must be written

and “must be endorsed, attached, stamped or otherwise made a part of thé [Bidy?.3.9

NMAC.



A choice of any UM/UIM coverage amount less than the equivalehegfdlicys liability
limits is considered a rejection of the higher amount and must comply with all legaéneenuts
for rejection.Romero v. Progressive Northwestern Ins. Co., 2010-NMCA-024, 1 24 148 N.M. 97,
102,230 P.3d 844, 84%ee also citations inProgressive Northwestern Ins. Co. v. Weed Warrior
Services, 20106NMSC-050, 1 1, 149 N.M. 157, 158245 P.3d 12091210611. Once an insured
properlyrejects UM/UIM coverage, the insurer can assume rejection for all icinesvalauinless
the nsured later requests UM/UIM coverage in writing. NMSA 1978, § 66-5-301(C) (1983).

Premium quotes are constituents of a “meaningful offer.” An offer of covesgeti
meaningful unless it includes a premium quote for each offered coveragestejei.dan, 2010-
NMSC-051; see also Whelan v. State Farm Mut. Auto. Inc. Co., 2014NMSC-021, 329 P.3d 646
An insurer must provide a premium quote for each level of stacking that it dffiénsgn v.
Safeway Insurance Company, 2017NMCA-071, 1 45404 P.3d 434447, cert. granted (Aug. 24,
2017) although it need not make an express offer of every possible stacking combigagion.
Jaramillo v. Government Employees Ins. Co., 573 F. App’x 733 (10th Cir. 2014).

To honor the legislative intent of ‘aneaningful offet of coverage and a knowing and
intelligent decision to forego itylarckstadt v. Lockheed Martin Corp., 2016NMSC-001, § 16
147 N.M. 678, 684228 P.3d 462468 “some positive attis required for a valid rejection of the
maximum UM/UIM coverage under MeMexico law.Id. at T 15. New Mexicds implementing
regulation for rejection of UM/UIM coverage requires that every rejectionriteemvand signed,
that it be made a part of the insurance policy, and that a notification of theorejeetdelivered
to the insured. NMAC 13.12.1.3.9. The purpose of the incorporation and delivery requirements is
to provide the insured the opportunity to reflect upon and reconsider the choidediaeo, 199-

NMSC-111, 1 9 see also Kaiser v. DeCarrera, 1996NMSC-050, 1 14122 N.M. 221, 224923

10



P.2d 588, 591The requirement that r@jection of UM/UIM coverage must be signieds been
construed to meathat a signature must accompany #uoe of rejection, although the specific
evidence of rejection can be unsignedVarckstadt, 2010NMSC-001, 1 4 The notification of
rejection need not be a copy of the original rejection docurtent.

The Montano lllustration Does Not Mandatea Specific UM/UIM Coverage Structure

To illustrate how its holding could apply to future casds Montano courtimagineda
scenario where the insurer offered four UM options:

[l]n a multiplevehicle policy insuring three cars, the insurer shaitlarethe

premium charge for each of the three UM coverages and allow the insurezttp rej

in writing, all or some of the offered coverages. Tlnypothetically in the case of

a $25,000 policy, if the premium for one UM coverage is $65, two coverages is an

additional $60, and three coverages $57 more, the insured who paid all three (for a

total premium of $182) would be covered up to $75,000 in UM bodily injury

coverage. However, the insured may reject, in writing, the third available ceverag

and pay $125 for $50,000 of UM coverage; or the insured may reject, in writing,

the second and third coverages and pay $65 for $25,000 of UM coverage; or the

insured may reject all three UM coveragesany event, the coverage would not

depend onwhich vehicle, if any, was occupied at the time of the injuryThus

the insured’s expectations will be clear, and an insured will only recé&iaehe or

she has paid for.
Montano, 2004NMSC-020, 1 2Qlemphasis added)

The “shall declare” language of tMontano illustrationis nota holding of the case that a
UM premium quote must be offered for each insured vehicle on the policy ataakeg will be
imposed Thatinterpretatiordefies the principléhat UMUIM insurance coverage istited to a
particular vehicleid. at T 9 as well as thelear holding ofMontano thatantistacking clauses are
not prohibited by New Mexico’s publigolicy where they are truly unambiguous and where only
one premium has been charged for the coverdageat  15.Montano stressed that mandatory

UM/UIM stackingruns counter to the policy favoring consumer choice where possible:

[R]equiring stackingn all cases on a takeor-leaveit basis would reduce the
freedom of the parties to contract for less coverage and thus their freedom to decide

11



how much coverage they can afford. This could frustrate, rather than advance, the

legislative intent behindhe UM statute. By requiring insurers to offer UM

coverage ... the legislature wanted to encourage insureds to purchase such
coverage .Requiring stacking for all vehicles would put the insured who owns
multiple vehicles in the position of paying for all bktcoverages or rejecting UM
coverage altogether, rather than deciding how much coverage they can afford. This
could result in some lowencome insureds who own multiple vehicles being
effectively “priced out” of UM coverage.

Id. at T 16.

V. ANALYSIS

Must every New Mexico insurer, as a matter of law, structure its offer of Jivance to
match theMontano illustration with the same number of options as vehicles insured? More
generally, is an insurer required to offer intermediate options at all? BettaidNew Mexico
Supreme Court’s decision Montano does not resolve the issue, the Court turns to relemngions
of the Tenth Circuit and New Mexico Court of Appeals which have discudsathno and its
requirements.

Hawley’s Montano-basedargumentwas rejected by a panel of the Tenth Circuit in
Jaramillo, 573 F. App’x 733. There, the insured argued tklanhtano “provides the legal
foundation for the New Mexico Supreme Court's mandate that insurance carriersepttosi
premium costs for each available level of stacked coverddedt 744. The Tenth Circuit,
however, foundviontano to be distinguishable from the plaintiffs’ case because the insurer in
Jaramillo permitted stacking, whereas the insureMontano prohibited it but did not obtain a
valid rejection, consequently requiring the imposition of judicial stackohcat 745. The court
further rejeted the plaintiffs’ reliance oArias v. Phoenix Indem. Ins. Co., 2014NMCA-027,---
P.3d----, determining that:

[jJust asMontano was clearly predicated on the ambiguousness ofstatking

language in a policyArias presupposed ambiguousness caugethé imposition
of UM/UIM coverage on a policy. In other words, stacking in the situation

12



contemplated byArias follows only after the court finds an invalid rejection of
UM/UIM coverage and reads that coverage into a policy.

Id. at 746. Ultimately, theTenth Circuit concluded “thaMontano does not stand for the
proposition that the Option Form could only have been valid under New Mexico law if it had
specifically mentioned the concept and effect of stacking coverlbe.”

After Jaramillo, the New Mexco Court of Appeals decidedliman, 201ZNMCA-071,
and held that “an insurer has no duty to offer or explain stacking to a custohaerfiI'5. Relying
on Jaramillo’s analysis of New Mexico law, thdliman court determined that “the ‘maximum
amount’ catemplated [by New Mexico’'s UM/UIM statute] is simply an amount equal to the
policy’s liability limits[.]” 1d. at {37. In other words, the court concluded that stacked coverage,
while an option that an insurer could offer, is coverage above and beyond that which must be
offered under New Mexico’s insurance case law. This view was reinforcdteldyew Mexico
Court of Appeal’'s recent decision irueras v. GEICO General Insurance Company, 2018
NMCA-051, 424 P.3d 665cert. granted (Aug. 16, 2018). There, thplaintiffs argued, like
Hawley, that GEICO’s “albr-nothing” requirement that they purchase UM/UIM coverage on
each of their vehicles, or reject UM/UIM coverage on all vehicles, was contrdgritano’s
illustration. See id. at § 13. The Lueras court addressed heah the Montano illustration,
explaining:

Plaintiffs forget the context that led to the inclusion of this passage... our

Supreme Court was merely explaining what an insurance company would have to

doif it wanted to obtain an effectivejection ofstacking by an insured. By its own

terms, Montano’s “illustration” does not describe a mandatory requirement

imposed on all insurers offering UM/UIM coverage, but rather provides a voluntary

option for those insurers that do not wish to offer stacking.

We conclude thaWMontano did not consider whether automobile insurers

should be required to offer policy holders UM/UIM coverage onahicle basis,
much less impose such a requirement.... Other than the illustratidoritano,

13



Plaintiffs have cited to no authority supporting their contention that GEICO must
offer UM/UIM coverage on a per-vehicle basis, as opposed to patiey basis.

Id. at117-18 (emphasis in original). As such, the New Mexico Court of Appeals concluded that
“GEICO’s offer of UM/UIM coverage on a pggolicy basis was not contrary to New Mexico law.”
Id. atq 18.

DespiteUllman andLueras findings to the contrary, Hawley posits that the New Mexico
Supreme Court, which has granted certiorari in both cases, will reverse.cBee Doc. 18, pp.
9-10]. Hawley bases his argument on Judge Attrep’s special concurrehoeras, where she
agreed with the result based ofiman, but then stated that she had “reservations” about that
decision.See Lueras, 2018NMCA-051, 1 B. Most basically, Judge Attrep opined thihtman’s
reliance onJaramillo was misplaced because the Tenth Circuit did not accurately lsiopbano.

See id., 1 32 (stating thatMontano “requires ‘insurers to disclose the premium costs for each
available leel of stacked coverage as a means of guaranteeing that consumers can knowingl|
exercise their statutory rights to UM/UIM coverage.”) (quotiigelan, 2014NMSC-021, | 25).
Nonetheless, Judge Attrep concurred in the case because the issue was reddetly(ioh
Ullman), “which now awaits decision by the Supreme Coud.," 36.

This Court is bound by the Tenth Circuit’'s applicatioMmintano in Jaramillo, and takes
guidance from the New Mexico Court of App&alecisions inJliman andLueras. As Montano
dictated,upon deciding to include ardgtacking language in its policfFarm Bureawndertook
“the burden of obtaining a separate, comprehensible, and written disclaimeckigtaSece
Montano, 2004NMSC-020, 118. Pursuant to Section Il of ti&election/Rejection Form in this
case, Hawley rejected int@olicy UM stacking and instead opted for retacked UM coverage.
[See Doc. 171, pp. 12]. In obtaining Hawley’s rejection, Farm Bureau presented the cost of non

stacked UM coverage sidp-side with the premium amount for stacked covergige]. Hawley
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has not argued, nor could he, that he paid a separate premium for stacked UM coverdgee, There
underMontano and the cases interpretinghtawley’s rejection of stacking was permissible, and
he is not entitled to stack his coverage.

In reaching this conclusion the Court rejects Hawley’s position that Bamaau was
required to present a menu of all levels of stacked coverage that might have beablepplihe
six vehicles he insurednder the Policy. This conclusion rests on the premise recognized by
Montano: “that UM personal injury coverage does not follow the automobile.” 200&C-020,
1 9. Hawley’s greatest ammunition against this propositidnas, [see Doc. 18, p. 8 (“before
Ullman was decided, the New Mexico Court of Appeals previously agreed that, Mod&mno,
‘absent the execution of a sufficient rejection of each and every possible coorbofattacking,
stacking is something to which the insured is entitled by defaliltis rejected for the same
reasons the Tenth Circuit found it to be distinguishabléaramillo. That is,Arias was a case
which dealt with judiciallyimposed UM/UIM coverage and the inherent ambiguity created
thereby in relation to stackingee Jaramillo, 573 F. App’x at 746 (“stacking in the situation
contemplated byrias follows only after the court finds an invalid rejection of UM/UIM coverage
and reads that coverage into a policylt)is undisputed that Hawley did not reject UM/UIM
coveragen this case, and that Farm Bureau paid out the undisputestacked UM coverage
limits of $75,000.00 available under the Policy after applying an offset for the $25,000.00 paid by
the tortfeasor. As suclyiasis distinguishable, especially in light Oflman andLueras.

VI) CONCLUSION

Despite its illustratiosuggestinghe contrary, th&lontano court made clear that UM/UIM
coverage is not tied to a specific vehicle. 200MSC-020, 9. Asthe Lueras court found, there

is nothing in New Mexico’s insuree case law thaequires an insurer to offer stacked UM/UIM

15



coverage on a peafehicle, as opposed to a gaolicy, basis. Therefore, Hawley’'s argument that
Farm Bureau violated New Mexico’s public policy by failing to obtain a valetctajn of stacked
coverage, isnvalid.

Wherefore Defendant Farm Bureau Property & Casualty Insurance Company’s Motion
for Partial Summary Judgment [Doc. 17], in which it requests that the Court gramtasym
judgment in its favor and dismiss Plaintiff John Hawley’'s Complaint with prejudiceereby
granted. A Final Order pursuant to Rule 58 will be entered concurrently.

SO ORDERED.

) ) Lr
\—_7‘///[(‘/ A \_7,4'//
JERRY H. RITTER

U.S. MAGISTRATE JUDGE
Presiding by Consent
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