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IN THE UNITED STATESDISTRICT COURT

DISTRICT OF NEW MEXICO

KENNETH S. CHAFFINand TIFFANY CHAFFIN,
Plaintiffs,
V. No.Civ. 18-519JCH/JHR

BHP BILLITON (f.k.a. BROKEN HILLS
PROPRIETARY COMPANY LIMITED and
a.k.a. BHP BILLITON LIMITED or BHP
BILLITON GROUP), BILLITON, PLC (a.k.a.
BHP BILLITON, PLC), BHP BILLITON MINE
MANAGEMENT COMPANY, BHP
BILLITON NEW MEXICO COAL, INC.,
RUDI HALGRYN, andRYAN WAGGONER,

Defendants.

MEMORANDUM OPINION AND ORDER

On July 13, 2018, Defendants BHP Billiton Lited and BHP Billiton, PLC (collectively,
“Defendants” or “BHP Parent Companies”) fllea Motion to Dismiss for Lack of Personal
Jurisdiction (ECF No. 4). Theddrt, having consideretthe motion, pleadingsriefs, evidence,
applicable law, and otherwise being fully advised, concludes that Defendants’ motion to dismiss
should be granted and Defendants BHP Billitamited and BHP Billiton, PLC, should be
dismissed without prejudice ftack of personigurisdiction.

. BACKGROUND

Since 1994, Plaintiff Kenneth Chaffin workext an independenbuitractor and then
employee at the Navajo Mine in Fruitland, Nslexico. First Am. Compl. 13, ECF No. 1-1. On
February 24, 2016, Mr. Chaffin signedwritten Employment Agreemensee Employment

Agreement, ECF No. 11-1 at 13 of 13. Mr. Chaféilleges he was terminated in retaliation for
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giving written notice in March 2016 of his nee¢d take leaves of absences regarding the
mental/emotional health diis wife, Tiffany Chaffin.SeeFirst Am. Compl. 1 15-16, ECF No. 1-
1. Plaintiffs assert that on June 3, 2016, Nbhaffin’s direct supervisor, Maintenance
Superintendent Ryan Waggoner, instructedd-eupervisor John Marts to have Mr. Chaffin
remove the Out of Service tag from the lefiti@verhead crane on theZlBdragline because Mr.
Waggoner said he had verified it was ok to operatey 16(d) & (f). Plaintiffs contend that
Defendants terminated him on July 29, 2016, fopprtedly violating BHPS Log out — Tag out
standards, work management processes, Ch#atees, and safety conees, for the June 3, 2016
incident, but that his termination wpgetext for his use of medical leagee id T 15-19.

On March 11, 2018, Plaintiffs filed suit in the Eigaidicial District Court in the State of
New Mexico, and subsequently amended their coimiptia assert claims for violating the Family
and Medical Leave Act, 29 U.S.C. § 2661 seq negligent or fraudulent misrepresentation;
common-law wrongful discharge;tantional infliction of emotioradistress; interference with
contract and prospective econoraidvantage; and punitive damag8seCompl. & First Am.
Compl., ECF No. 1-1. The claims all stem from the termination of Mr. Chaffin’s employSemnt.
id. Plaintiffs sued members of what they tettme “BHP Group,” a codictive reference to BHP
Billiton, LLC (“BHP”); BHP Billiton, PLC (“BHP PLC”); BHP Billiton Mine Management
Company (“MMCo”); BHP New Mexic&oal Company, Inc. (“NMC")seeFirst Am. Compl. 1
3-4, ECF No. 1-1, as well as Rudi Halgryn, @ieged managerial agent of BHP, and Ryan
Waggonersee id.] 9.

BHP is incorporated in Australia, headgeaed in and doing business in Australia, while
BHP PLC is incorporated in the United Kingdoheadquartered in and doing business in the

United Kingdom.SeeDecl. of Jennifer Lopez 3, ECF N&.1; Decl. of Shawn Goeckner { 3,



ECF No. 4-2. Although they operate as a singleemic entity, they are parate legal entities
with separate share listings and share registampez Decl. § 3, ECRo. 4-1. Neither BHP nor
BHP PLC had any involvement &my personnel or employment dgon concerning/r. Chaffin.
Id. § 7. BHP was the indirect owngfrMMCo, and at all times indirdg owned all shares of stock
in MMCo, which did business onip New Mexico operating the Najo Mine from January 1,
2014 through December 31, 2016. Goeckner Dedl. iICF No. 4-2. BHP also was and is the
indirect owner of all shares of stock in NMC, which was and is registered with the New Mexico
Secretary of State andddbusiness in New Mexicad. § 5. NMC at all releant times directly
owned all shares of stock MMCo, but effective January 1027, NMC sold all shares of MMCo
to Navajo Transitional Energy Compang. § 6. Neither BHP nor BHP Fl.was or is registered
to do business in New Mexico, and neither did or does business in New MdxE&.

The written Employment Agreement signed by Mr. Chaffin contains a section entitled
“Commencement of Employme& Employer” stating:

Your employer is BHP Billiton MineManagement Company (BHPB MMCo).
Generally, a reference to “Company” refers to your employer.

BHP Billiton is the ultimate parerf@ompany of BHPB MMCo. Employment for

all three Companies is administeredabgingle company, which is currently BHP

Billiton New Mexico Coal, Inc.
Employment Agreement § 2, ECF No. 11-1eTBmployment Agreement explained, “You are
employed in a global resources company. Acecmig, you may be requireth travel to other
locations including to anotheity or overseas in thcourse of your work.Id. 4.

The Employment Agreement contained a&ffination by the Congmy” section, which
provided: “The Company may terminate your empleytrat any time, for any reason or no reason,

by giving you the period of written notice shown irh&dule 1 or payment in lieu of some or all

of the notice.”ld. 1 20. The Employment Agreementrther stated: “The Company may



immediately terminate your employmenthen certain conditions were mit. According to the
“Definitions” section,“Company means the employing comgaspecified in Schedule 11d.
30. Schedule 1 in turn provided under It&mploying Company” tk following “Detail”:

Generally, your employer is BHPB MMQbyou perform work only for Navajo
Mine.

BHP Billiton is the ultimate parg Company of BHPB MMCao.

The administrator of your employment is:

BHP Billiton New Mexico Coal Inc....

Id., Schedule 1, ECF No. 11-1 at 11 of 13. “GroupnPany” was defined as “a member of the
Group including the Company,” and “Group” médBHP Billiton Limited, BHP Billiton Plc,
their respective controlled etiis and any entities jointly controlled by BHP Billiton Limited and
BHP Billiton Plc.” Id. 1 30.

Elsewhere, the Employment Agreemerdtestt “Company policies” applied regarding
compensationsee id.f 11; incentives occurred “dghe Company’s discretion,id. {1 12;
participation may occur “in a Company sponsored retirement pldnf’ 13; reimbursement of
expenses was subject to “tGempany’s policy on expenses]. I 15; the “Company may deduct
from any money ... due to you from any Grdb@mpany any money which you owe to any Group
Company,”id. § 16; “the Company” and “Company Rli applied regarding holiday and other
leave,id. § 17; and resignation requirenotice to “the Company,id. § 19. By signing the
Employment Agreement, Mr. Chaffin consenteditmlertake medical testing as required by the
Company and any Group Company; to allemonitoring, recording, and surveillance of
communications via “the Group’s informatiorckeology systems”; and to the Company and any
Group Company collecting, using, storing, and dsiclg personal and health information for any

lawful purposeSee idf 7(a)-(c). Mr. Chilin also agreed to “promote and protect the interests of



the Group,’id. T 8(e); “co-operate with the Group inneplying with its obligations on health and
safety,”id. § 8(h); keep Company management infednnegarding “the conduct of the business
of the Group,”id. § 8(i); and disclose “to the Compy or Group Management any serious
misconduct or wrongdoing within the Groupqg” 1 8(j). The Employment Agreement prohibited
Mr. Chaffin from investing in securities of arapany “similar to or in competition with the Group
or any Group Companyld. § 10(a).

Defendants BHP and BHP PLC, the BHP Patrmpanies, moved to dismiss for lack of
personal jurisdiction, arguing that they had no emtion to the events alleged by Plaintiffs and
no connection to the state of New Mexicosttisfy New Mexico’s Long-Arm Statute and due
process.SeeDefs.” Mot. 1, 5-10, ECF bl 4. Plaintiffs contend thahis Court may exercise
jurisdiction over the BHP Parent Companies beedhsy represented themselves as entering a
written contract to be Mr. Giifin’s direct and joint employePIs.” Resp. 1, 3, ECF No. 11.

1. STANDARD

The personal jurisdiction requirement flowsrfr the Due Process Clause, protecting an
individual’s liberty interest inxiding the burdens of litigating ein unfair or unreasonable forum.
Peay v. BellSouth Med. Assistance P05 F.3d 1206, 1210-11 (10thrC2000). Federal Rule
of Civil Procedure 12(b)(2) allows a party tesart by motion the defense of lack of personal
jurisdiction. Fed. R. Civ. P. 12(b)(2). “Theagpnttiff bears the burdenf establishing personal
jurisdiction over the defendantBehagen v. Amateur Basketball Ass'n of U,STA4 F.2d 731,
733 (10th Cir. 1984). Where no evidentiary hearingglsl, a plaintiff onlyneeds to make a prima
facie showing that personal jurisdiction exi§€tsry v. Aztec Steel Bldg., Ind68 F.3d 1226, 1229

(10th Cir. 2006). The court may msider all factual pleadings, agll as affidavits and other



evidence, but must resolve all factual disputes in the plaintiff's f&ee.id.at 1229;Behagen
744 F.2d at 733.

1. LEGAL ANALYSIS

To determine whether a court may exergigasdiction over a defendant in a federal
guestion case, the court must examine (1) whethe federal statuteoafers jurisdiction by
authorizing service of process on the defendant,(2) whether the exercisé jurisdiction would
violate due procesSeePeay 205 F.3d at 1209. Defendants et that the FMLA does not
provide for nationwide service of processydaPlaintiffs do not coefst that assertion.
Consequently, the court muspy the law of the state in wdh the district court sitsSee
Dudnikov v. Chalk & Vermilion Fine Arts, IncG14 F.3d 1063, 1070 (10th Cir. 2008) (holding
that where neither federal act provided for natimleaservice of procesgederal Rule of Civil
Procedure 4(k)(1)(A) commands coto apply law of state in wth district court sits).

New Mexico’s long-arm statute uses a threpdest to decide ipersonal jurisdiction
exists: (1) the defendant’s act must be one enat@erin the long-arm stae; (2) the plaintiff's
cause of action must arise from the act; andh8re must be sufficieminimum contacts with
New Mexico to satisfy due processee Tercero v. Roman Catholic Diocese of Norw2€i92-
NMSC-018, T 8, 132 N.M. 312. The reach of NewxMe’s long-arm statute extends personal
jurisdiction as far as constitutionally permissibite.| 6. The constitutional standard requires that
a defendant have enough contacts with the statkeas@sserting jurisdiction over the defendant
will not offend traditional notions of fair play and substantial justiee id.(quotingInt’l Shoe
Co. v. Washingtar326 U.S. 310, 320 (1945)). The defendant’s conduct and connection with the
forum state must be such that it would reabgnanticipate being haled into court thevéorld-

Wide Volkswagen Corp. v. Woodsdd4 U.S. 286, 297 (1980).



In analyzing personal jurisdiction, each defant’'s contacts with the state must be
assessed individuallfCalder v. Jones465 U.S. 783, 790 (1984). Corporate ownership alone is
insufficient for personal jurisdictioif€entral States, Southeast and otest Areas Pension Fund
v. Reimer Express World Corp., 230 F.3d 934, 943 Cith2000) (“[W]e hold that constitutional
due process requires that personal jurisdiction cannot be premised on corporate affiliation or stock
ownership alone where corporate formalities arbstantially observed and the parent does not
exercise an unusually high degreecohtrol over thesubsidiary.”).See also Alto Eldorado P'ship
v. Amrep 2005-NMCA-131, 1 32, 138 N.M. 607 (“As argeal rule, the mereelationship of
parent corporation and subsidiargrporation is not in itself sufficient basis for subjecting both
to the jurisdiction of the forum state, where ama nonresident and is notherwise present or
doing business in the forum state.”) (quotgnith v. Halliburton Cgq 118 N.M. 179, 182, 897
P.2d 1198, 1201 (Ct. App. 1994)). A poration will be subject to fisdiction if the acts of its
agents and employees that are made withindbese and scope of the agency or employment are
enough to justify the exercise of jurisdicti@ee Int'l Shog326 U.S. at 316-17. Applying the test
here, the analysis of whether Defendants tragdaatisiness or committed a tortious act in New
Mexico merges with the minimum contacts analySee Tercera2002-NMSC-018, { 10.

The minimum contact requirement may béis$i@d in two ways— through general or
specific jurisdictionSee Truijillo v. Williams465 F.3d 1210, 1218 & n.7 (10th Cir. 2006). A court
may maintain general jurisdiction when thefedwlant's contacts withthe forum state are
continuous and systematteee Helicopteros Nacionales de Colombia, S.A. v, lad U.S. 408,
415-16 (1984). A court may exercise specific jurigditif a defendant has purposefully directed
his activities at the residents of the forum andlévesuit results from injuries arising out of or

relating to those activitie®urger King Corp. v. Rudzewic471 U.S. 462, 472 (1985). Not just



any contact with the resident of a forum will dsitsh minimum contacts with that forum; rather,
the court must look at wher there is an act in wih the defendant purposdlfy availed itself of
the privileges of conducting aciiies within the forum statethus invoking the benefits and
protections of th state’s lawsTrujillo, 465 F.3d at 1219 (quotinganson v. Denckla357 U.S.
235, 253 (1958)). A single act can popt jurisdiction, so long aséreates a substantial connection
to the forumBurger King 471 U.S. at 475 n.18.

Plaintiffs argue that the BHP Parent Companwere joint employers in, and a single,
integrated enterprise in controlling Mr. &ffin’s employment, itsadministration, and its
termination, and that the causes of actiaee from his termination. They cB&andoval v. City of
Boulder, 388 F.3d 1312 (10th Cir. 2004), for the jointmayer test used in Title VII cases to
determine liability of two nomirlly separate entitiewho share or co-determine matters governing
the essential terms andnzhtions of employmenSee idat 1323. This Court isot convinced that
the joint employer test used for liability purposegplants the test used for personal jurisdiction
and will follow the authority that ¢éats the two inquiries separate§ee, e.g., Central States,
Southeast and Southwest Areas Pension F28@d F.3d at 944 (“a state federal statute cannot
transmogrify insufficient minimum contacts iradasis for personal jurisdiction by making these
contacts elements of a cause of actginge this would violate due processAlto Eldorado
Partnership 2005-NMCA-131, 1 25 (“An alter ego thgounder substantive corporate law
principles is not a substitute for minimum cacis.”). Regardless afthether the BHP Parent
Companies are joint employers of M¥haffin, the proper focus is oretlcts of each of the parent
companies in the forum statgeeCalder, 465 U.S. at 790. Evidence relevant to whether parent
companies are joint employers may be relevaahtbhelp satisfy the parent company’s minimum

contacts with the foruntee Alto Eldorado Partnership005-NMCA-131, § 26 (“While we might



decline to directly superimpose ill-fitting and questionably relevant principles of substantive
corporate liability law onto our constitutionalrigdictional inquiry, the relationship between a
parent and its subsidiary may be daliin evaluating jurisdiction itself.”).

Turning to the forum contacts, Plaintiffgecthe Employment Agreement and a Payroll
Authorization Agreement Form (“Payroll FornECF No. 11-2). The Payroll Form, according to
its face, “is to update the bank details for diegposits,” and has “bhpbilliton” at the top of the
form, but is signed off as “NMC Payroll Depawnt, BHP Billiton New Mexico Coal.” Payroll
Form, ECF No. 11-2. The Employment Agreememntains language suggesting that BHP and
BHP PLC could, as a membertbe “Group Company,” authorize or demand certain actions of
Mr. Chaffin (e.g., demanding druge alcohol testing). Moreovethe Agreement suggests that
under specific circumstances, Mr. Chaffieimploying company was not exclusively MM&ee
Employment Agreement, Schedule Géherally, your employer is BHPB MMCo if you perform
work only for Navajo Mine.”) (emphasiadded), ECF No. 11-1 at 11 of 13.

Nevertheless, an individual’'s contract wiélm out-of-state defelant does not, alone,
establish sufficient minimum contact® Agric. & Nutrition, LLC v. Ace European Group Ltd.
488 F.3d 1282, 1287 (10th Cir. 2007). “To detemnimhether a nonresident defendant has
purposefully established minimumrdacts with the forum state bgmtracting with another party,
we therefore examine ‘prior negotiations and eamtlated future consequences, along with the
terms of the contract and the pest actual course of dealingld. at 1288 (quotindBurger King
Corp. v. Rudzewi¢z471 U.S. 462, 479 (1985)). The Rlmyment Agreement defined Mr.
Chaffin’s employer generally as MBb and stated the administratd his employment was NMC.
There are no facts indicating trether BHP or BHP PLC, througiny of its employees, officers,

or directors, were involved in the negotiationsha&f contract or exerciseshy control or authority



over Mr. Chaffin during his employment. Nortigere evidence linking BHP or BHP PLC to any
action involving Mr. Chaffin’s termination. For exaie, there is no allegation that an employee
or director in BHP or BHP RC directed Mr. Chaffin's termation or that the entities had
overlapping officers and directors with MMCo or KlMo suggest that actions by the subsidiary
companies were controlled by the BHP Parenm@anies. Other than the language in the
Employment Agreement that suggests BHP or BHP Bdtu@d exercise some deee of authority
over Mr. Chaffin’'s employment digis, there is no evidence theither parent company eveid
take any action in New Mexicdinally, the Payroll Form is not sufficient contact with New
Mexico to invoke the proteacths of New Mexico’s lawsCf. Central States, Southeast and
Southwest Areas Pension Furd80 F.3d at 945-46 Xplaining that fax over page’s indication
that it was sent by parent company/subsidiary was insufficient to show either that corporate
formalities were not substantially observed or {hatent company controlled the subsidiary to
unusually high degree to justifgersonal jurisdiction over parembmpany). Plaintiffs have
therefore failed to make a prima-facie showirgg #ither BHP or BHP PLC has minimum contacts
with New Mexico such that exercising jurisdictimould not offend traditiorlanotions of fair play
and substantial justice.

Nor does the evidence amount to continuoustesyatic contact by BHP or BHP PLC to
invoke general personal jurisdictio@f. Helicopteros 466 U.S. at 416-19 (holding that chief
executive officer's one trip to Texas foordract-negotiation session, corporation’s accepting
checks drawn on Texas bank, and corporation’s panepa@oods from Texasere insufficient to
create general jurisdiction over foreign corporati@®e also Bristol-Mys Squibb Co. v. Superior

Court of California, San Francisco County37 S.Ct. 1773, 1780 (2017) (ohhg paradigm forum
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for exercise of general jurisdioti over corporation ame in which corporation is fairly regarded
as at home).

IT ISTHEREFORE ORDERED that Defendant BHP Billiton Limited and BHP Billiton,
PLC’s Motion to Dismiss for Lack of Personal JurisdictiddCE No. 4) is GRANTED.
Defendants BHP Billiton Limiteé and BHP Billiton, PLC, ardismissed without prejudice for

lack of personigurisdiction.

P OR i O | S

UNUED STATESDISTRICT JUDGE
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