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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF NEW MEXICO

KENNETH S. CHAFFINand TIFFANY CHAFFIN,
Plaintiffs,
V. No.Civ. 18-519JCH/JHR

BHP BILLITON (f.k.a. BROKEN HILLS
PROPRIETARY COMPANY LIMITED and
a.k.a. BHP BILLITON LIMITED or BHP
BILLITON GROUP), BILLITON, PLC (a.k.a.
BHP BILLITON, PLC), BHP BILLITON MINE
MANAGEMENT COMPANY, BHP
BILLITON NEW MEXICO COAL, INC.,
RUDI HALGRYN, andRYAN WAGGONER,

Defendants.

MEMORANDUM OPINION AND ORDER

On October 12, 2018, Defendants BHP Billitbtine Management Company (“BHPB
MMCo”), BHP Billiton New Mexico Coal, Inc(“NMC”), Rudi Halgryn, and Ryan Waggoner
(collectively, “Defendants”) filed &otion to Dismiss for Failure to State a Cla{l|@CF No. 14).
Defendants seek dismissal of Plaintiffs Kethnand Tiffany Chaffin’sclaims for common-law
wrongful discharge, intentional iidtion of emotional distress, amaterference witlcontract and
prospective economic advantage. The Courtjrigaconsidered the motion, pleadings, briefs,
applicable law, and otherwise being fully advised, concludes that Defendants’ motion to dismiss
should be granted in part and dshin part as described herein.

l. FACTUAL BACKGROUND

Since 1994, Plaintiff Kenneth Chaffin workes an independenbitractor and then

employee at the Navajo Mine in Fruitland,Ww&lexico. First Am. Compl. T 13, ECF No. 1-1.
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From May 2013 through July 29, 2016, Mr. Chaffiarked as a Field Supervisor for Defendants
BHPB MMCo. and NMCSee idf 7-8, 14. Mr. Chaffin entered into a written contract with the
“BHP Group,” Plaintiffs’ collective referende BHP Billiton (“BHP”), BHP Billiton, PLC (“BHP
PLC”), BHPB MMCo, and NMCSee id{{ 3-5.

In March 2016, Mr. Chaffin gave Defendantstiem notice of his neetb take leaves of
absences regarding the mental/emotionalthexlhis wife, Plaintiff Tiffany Chaffinld. § 16(b).

He asserts he was entitled to make thesgiasts under the Family and Medical Leave Act
(“FMLA”), 29 U.S.C. § 260%t seq.the New Mexico Human Righ#sct (‘“NMHRA”), N.M. Stat.
Ann. § 28-1-let seq. and the Americans with Disabib Act of 1990 (“ADA”), 42 U.S.C. §
12101et seqg.and as amendenl. { 16(c).

From March through July 2016, Mr. Chaffin's direct supervisor, Maintenance
Superintendent Ryan Waggoner, began treating Mr. Chaffin as if Defendants now found him
unfavorable because of his agiation with a person having mental/emotional difficultiles.
16(d). Mr. Waggoner also acted as if Mr. Chaffias impaired or disabled, including asking co-
workers whether they felt like MiIChaffin was sl fit for duty. Id. T 16(e). Mr. Chaffin “was
harassed, belittled, and discrimaied and retaliated againstbgfendants for incurring, having a
record of, or being regarded as having seriojusies and serious metdil conditions, and/or for
having requested accommodations for the saidey 17. Mr. Chaffin madeomplaints of this
treatment within Defendants’ quorate structure to no avaldl. 1 18.

On June 3, 2016, Mr. Waggoner instructed F&lghervisor John Mastby radio to have
Mr. Chaffin remove the Out of Service tagrm the left-hand overhead crane on the 7920 drag
line. Id. § 16(f). Mr. Chaffin was present and witlhearing distance dhis conversatiorid. Mr.

Waggoner said he had verified it was ok to opefdteAs Mr. Waggoner and Mr. Marts were



aware, Mr. Chaffin had no independent knowledg&bét repairs or inspections had occurred
because he had taken periodic leaves of absddcdt. Waggoner removed the tag as instructed.
Id.

The week of July 5, 2016, Mr. Waggoner began changing and limiting Mr. Chaffin’s
supervisory responsibilgs without explanationld. § 16(g). On July 18, 2016, Defendants
requested more information &r. Chaffin’'s FMLA requestld.  16(h). On July 25, 2016, Tiffany
Chaffin’s brother died, and the funerservice was to occur on August 1, 2016. T 16(i).
Defendants were aware of Mr. &fin’s brother-in-law’s deatHd. Mr. Chaffin’s need for a leave
of absence and Mrs. Chaffin's reliance on biealth insurance provided by his employer was
immediate and criticald.

Defendants terminated Mr. Chaffin by lettited July 29, 2016, for purportedly removing
the Out of Service tag from the left-hand owsti crane on the 7920 in violation of BHP’s Log
out — Tag out standards, work managementgsses, Charter Values, and safety conc&es.
id. 1 15, 16(j). The basis for the termination wdsefand Mr. Chaffin wasubject to disparate
treatment as compared to Mr. Waggoner BindMarts from the June 3, 2016 incideSee idJ
16(j). The Mine Safety and Hell Administration mvestigated the June 3, 2016 incident and
determined that the left-hand overhead crane ervg20 drag line was, iiact, safe to operate
when Mr. Chaffin removed the Out of Servicg & Mr. Waggoner’'s and MMarts’ direction.

Id. 71 16(k).

Around this time, Defendants were negotiatamgl completing the purchase of the Navajo

Mine by a third-partySee idf 16(a). Mr. Chaffin’s terminatioof employment before the closing

date of the sale of the mining operations rigeed with and prevented him from securing



employment with the successor compémgt continues to operate the mitk.{ 55. As a result,
Plaintiffs lost the benefit aheir health insurance coveradgb.

Plaintiffs filed suit in the First Judicial Distt Court in the State of New Mexico against
the BHP Group, Rudi Halgryn, an alleged mamad@gent of BHP, and Ryan Waggon®ee id.
11 3-4, 9 Mr. Chaffin asserts claims for violation tife FMLA (Count 1), negligent or fraudulent
misrepresentation (Count I1); and common-law wrongful discharge (CoundlIf)f 20-47. Both
Mr. Chaffin and Mrs. Chaffin set forth claims fotentional infliction ofemotional distress (Count
IV), interference withcontract and prospective econonsidvantage (Count V), and punitive
damagesld. 1 48-60.

I. LEGAL STANDARD

On a motion to dismiss, the court assesses the legal sufficiency of the allegations contained
within the four corners of the complai#rchuleta v. Wagner523 F.3d 1278, 1281 (10th Cir.
2008). Rule 8 requires the compldintcontain "a short and plagtatement of th claim showing
that the pleader is engtl to relief.” Fed. R. Civ. P. 8(a)(2)he court accepts as true all well-
pleaded facts, viewing them in the light méstorable to the nonmoving party and allowing all
reasonable inferences invta of the nonmoving partyArchuletg 523 F.3d at 1283. The court
"should disregard all conclusory statementsaef and consider whether the remaining specific
factual allegations, if assumed to be tmpi@usibly suggest the defendant is liabkahsas Penn
Gaming, LLC v. Collins656 F.3d 1210, 1214 (10th Cir. 2011). The complaint "does not need
detailed factual allegations,” bta formulaic recitation of the eients of a cause of action will
not do."Bell Atlantic Corp. v. Twomb}\b50 U.S. 544, 555 (2007).

II. ANALYSIS

1 1n a Memorandum Opinion and Order, this Court dismissed without prejudice Defendd&henBHBHP PLC for
lack of personal jurisdictioiMem. Op. and Order, ECF No. 19.
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Defendants move to dismiss for failure to etatclaim Plaintiffs’ claims for intentional
infliction of emotional distress (Count 1V), inference with contract and prospective economic
advantage, (Count V), and commlaw wrongful discharge (Count I113.

A. Interference with contract and prospective economic advantage

New Mexico adopted the Restatement (Secawfd)orts’ description of the tort of
interference with prospectvcontractual relations:

One who intentionally and improperly texferes with another’s prospective

contractual relation ... is subject to liabylito the other for the pecuniary harm

resulting from loss of the benefits of ttedation, whether the interference consists

of

(a) inducing or otherwise caimg a third person not to enter into or continue
the prospective relation or

(b) preventing the other from acquig or continuingthe prospective
relation.

M & M Rental Tools, Inc. v. Milchem, Inc1980-NMCA-072, § 20612 P.2d 241 (quoting
Restatement (Second) of Torts § 766B). To distallortious interferece with a contract, the
plaintiff must prove that (1) the defendant had klealge of the contract between the plaintiff and
a third party, (2) performance of the contracswefused, (3) the defendant played an active and
substantial part in causing the plaintiff to lose lienefits of his contract, (4) damages flowed from
the breached contract, and (5) the defendantcedithe breach without jlifscation or privilege

to do so.Ettenson v. Burke2001-NMCA-003, | 14, 17 P.3d 440. A defendant acts without

2 Defendants also argued in their reply that their motion to dismiss should be granted because Plaintiffs filed their
response over three weeks late withaout justification for their untimeliness. Defs.’ Reply 1-2, ECF No. 17. Although
Local Rule 7.1(b) states that the failure to timely serve a response constitutes consent to grant theemotion,
D.N.M.LR-Civ. 7.1(b), the Court will nagrant the motion because Plaintiffs fila response opposing the motion on

the merits, and dismissal of counts is a severe sanction when no prejudice has been shais.aPtahereby
warned, however, that future failure to adhere #ldical rules could result in more severe sanctions.
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justification or privilege when hacts either with an improper mogior by use of improper means.
Id.

“Parties to a contract cannot bring an aatifor tortious interference with an existing
contract against each otheDéflon v. Sawyer2006-NMSC-025, 6, 137.3d 577 (quotations
omitted). Rather, breach of contract is the appropriate cause of action between parties to the same
contract.ld. (explaining that plaintifemployee could not have sued her corporate employer for
interfering with her employmenbatract). In the case of intertarce with prospective contracts
and existing terminable at-will contracts, winiare equivalent to prospective contracts, the
improper motive must be the sole moti¥ékes v. Furst2003-NMSC-033, 1 21, 81 P.3d 545.
Greater protection is given to axisting contract, so for a claiof interfering with an existing
contract, “the plaintf must still prove that the defendant acted with either an improper motive or
improper means, but the improper metiveed not be the sole motived” 1 22.

In their motion, Defendants contend thaaiRliffs cannot state a claim for tortious
interference with @ntract, because a party docontract cannot tortiously interfere with his own
contract. Plaintiffs respond dah Defendants Halgryn and Waggongere not parties to Mr.
Chaffin’s employment contraetith the BHP Group and that Defgants were not parties to the
third-party contracts of health ingunce. Plaintiffs assert thaistDefendants’ burden to plead and
prove the good-faith/corporate-interests qualifiedvilege in order to avoid liability for
Defendants Halgryn and Waggoner’s alleged tortiotesfierence with a cordct. Plaintiffs also
allege that Defendants’ termination of Mr. &lftn interfered withhis prospective economic
relations with the successor ogtr of the Navajo Mine.

1. Defendants Halgryn and Waggoner’s alleged tortious interference
with Mr. Chaffin’s employment contract with the BHP Group



Proving tortious interferenceitl contract is more comglated in a corporate settirgee
Ettenson 2001-NMCA-003, T 15. “Acorporate officeracting outside thescope of authority..
may be liable for interfering with a corporate contrabeflon, 2006-NMSC-025, 1 7 (emphasis
added). New Mexico has adopted the qualified umity theory in which “a corporate officer is
privileged to interferavith his corporation’s contracts only when hesaatgood faith and in the
best interests of the cayation, as opposed tashvwn private interestsld. I 8 (quoting=ttenson
2001-NMCA-003, 1 17). A corporate afér who interferes ith a corporate contract in bad faith
and against the best interests of the corporation may be liable for tortious interference with
contract.ld. 1 9. “The idea behind the qu#&d immunity theory is that an officer acting on behalf
of a corporation should have the authority ipeach a corporation's contract, leaving the
corporation to answer fahe authorized breach inbaeach of contract actionltl. To determine
whether a corporate officer’s actions fall outdide scope of authority, @urt must examine the
motivating forces behind the corporate officeducing his corporation tbreach its contractual
obligations, in other words, whether the corpordieer acted to satisfy personal feelings or to
serve his own private interestitiv no benefit to the corporatiomd. § 10. A supervisor who
interferes with his subordinageemployment contract with a disninatory motive is not acting
in the best interests of his employer but is acting for his own integestsd | 19 (explaining that
supervisor who interferes with employment contract of a subordinapdaning sexual advances
is not privileged).

Whether an officer’s actions are\pleged is an issue of fadEttenson2001-NMCA-003,

1 21. The burden is on the defenddatplead and prove privilegas an affirmative defensdd.

Defendants argue that Halgryn and Waggoner canlmnliable for this tort if they acted

outside the scope of their authoréigd Plaintiffs’ complaint is devaiof any allegation that either



acted outside the scope of thauthority. Defendants point tan allegation in the complaint
suggesting the contrary: “Each Defenti&vas, or acted directly or indirectly in the interest of, Mr.
Chaffin’s ‘employer’ within the meaning of 29.S.C. § 2611(4)(a).” First Am. Compl. { 22, ECF
No. 1-12 Plaintiffs argue, however, thittey do not have to pleaddprove privilege because it
is an affirmative defense.

It is clear that New Mexico has madeetlgood-faith/corporate-iarest privilege an
affirmative defense. It is less clear, however, Wwhet plaintiff must plead as an element that the
corporate officer/employee was acting outside sbepe of his authority to give the defendant
notice of the theory of individual liability assedt The Court need not resolve that matter here
because there are other deficiencies in the complaint.

Having examined the First Amendment Connlathe Court isnot convinced that
Plaintiffs alleged their theory of liabilityagainst Waggoner and Halgryn with sufficient
particularity to show a plausible entitlement tbafe With respect to the claim against Halgryn,
there are minimal facts directed wat actions he took to intere with the contract. The only
allegation specific to Defendant Halgryrtlet he was a managerial agent of BBPeFirst Am.
Compl. T 9, ECF No. 1-1. The First Amendedn@aint is lacking in non-conclusory facts
showing how Halgryn played an active and substapdidlin causing Plaintiffs to lose the benefits
of the contract or how he induced the breachauthustification or privilege to do so, and thus,
is lacking in establishing how Defendant Halgrgay be held individuallyiable under this tort.
Cf. Bogle v. Summit Investment Co., | .PG05-NMCA-024, 11 20-21, 107 P.3d 520 (concluding

that evidence did natupport claim for intentimal interferencevith contract against employee

3 Section 2611(4)(A) of the FMLA defines “employer” to inoduthny person who acts, directly or indirectly, in the
interest of an employer to any of the employees of such employer.” 29 U.S.C. § 2611jd)(A)(i
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individually where there was lack of anyidence establishing how employee’s motives were
separate from corporation).

As for Defendant Waggoner, the complaint alegere specific facts as to his role in the
events, but it does not allege@ount V that he was acting oials the scope of his employment.
The other allegations related to Count V are gan® “Defendants” and assert other theories
underlying the claim — that “Defendants” ineméd with Mr. Chaffin’'s ability to secure
employment with the successor ogeraof the mine and that “Defieants” interfered with Mrs.
Chaffin’s contract of health insurancgeeFirst Am. Compl. 11 589, ECF No. 1-1. Although
paragraph 22 relates to the FMLA claim, it is tinly paragraph relating szope of employment
and indicates that Halgryn and Waggoner wetagadn the interests of the company. Count V
incorporated by reference each gaegoh of the Complaint as iflfy set forth within Count VId.

1 52. From the four corners of the First Amendammplaint, it is not readily apparent that
Plaintiffs were asserting a separate theorindividual liability aganst Halgryn and Waggoner.
The complaint did not give Defendants sufficiantice of the theory that Halgryn and Waggoner
acted outside the scope of their authority in interfering with the BHP Group’s contract with Mr.
Chaffin. The Court thus finds that the First Amded Complaint did not aduately state a claim

for relief against Halgryn and Waggoner as to tineaas interference with a contract claim based
on the employment contract with the BHP Group.

Rule 8 permits a party to state multiple claims, regardless of consistency. Fed. R. Civ. P.
8(d)(3). It is not clear that acting in the interest of an employer under the FMLA is the same as
acting outside the scope of emphagnt for purposes of the tort obntractual interference. Given
the lack of briefing and authoritghe Court will not decide theatter now. It therefore may be

possible for Plaintiffs to allege that Waggoner and Halgryn acted outside the scope of their



authority as to Count V, deseitheir allegation in paragraph 22 that each defendant acted in the
interest of Mr. Chaffin’'s employer as to CountThe Court will therefae give Plaintiffs an
opportunity to amend their complaéito add factual allegations réleg to their claim for tortious
interference with a cordct against Halgryn and Waggoner indually, if Plaintiffs can do so
under Rule 11. Should Plaintiffs fail to file an amended complaithiw14 days of the entry of
this Memorandum Opinion and Order, the Couilt dismiss Count V’s theory of liability that
Defendants Halgryn and Waggoner are liable forfatang with Mr. Chaffin’s written contract
of employment with th&HP Group of companies.
2. Defendants’ alleged interference withcontracts of health insurance

In response to Defendants’ argument that tteaynot be held liable faortious interference
with a contract to which they are a party, Plaintésert that they identified a contract to which
Defendants are not a party and withich they interfered — Plaintiffs’ contract with their health
insurance company. Defendants contend that thighh@aurance contract is a benefit that was
only conferred as a result ofettemployment contract and tHaefendants were therefore not a
“stranger” to the contract. Defendants assertttiiatclaim is an attempt to circumvent the well-
established rule that terminated employees casnettheir employers for tortious interference
with their employment contracts, taastead for breach of contract.

Defendants citétlanta Market Center Management, Co. v. McL&@8 S.E. 2d 278, 282
(Ga. 1998), for the proposition that a plaintiff camly prevail on a tortious interference with
contractual relations claim if th@efendant is a third party, int@r words, a “stranger” to the
contract with which the defendant allegedly ifeeed. The Georgia Supreme Court held that “to
be liable for tortious interference, one mustabstranger to both theoetract at issue and the

business relationship giving riseaad underpinning the contracld. at 283.
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“The ‘Stranger Doctrine’ has been adoptedvarious forms in a limited number of
jurisdictions, incluthg Georgia, Alabama, and Florid®&CD, LLC, et al. v. BMW Mfg. Cd.LC,

C/A No. 6:05-CV-2152-GRA, 2007 WL 128887, *2 (Bouth Carolina Jan. 12, 2007) (and cited
cases) (explaining that while South Carolina has not adopted Stranger Doctrine, it provides other
protection to third parties of @ontract from tort of interfence with contractual relationSee

also Kuroda v. SPJS Holdings, L.L,.871 A.2d 872, 884 (Del. Ch. 2009)T]o state a claim for
tortious interference with comtct the complaint must contaiactual allegations that support a
reasonable inference that Lichtenstein, Niedermeyel Walton were each ‘a stranger to both the
contract and the business relatioipsgiving rise to and underpinnirnige contract.”). If the Court

were to apply this doctrine, Defendants aresti@ngers to the businestationship underpinning

the health insurance contraatd thus, Plaintiffs’ cause aftion would not survive.

It is not clear, however, vether the New Mexico Supren@ourt would adopt the rule.
Defendants did not cite a New Megricase and the Court did natdione addressing this doctrine.
The Court need not decide whether New Mexiould follow the Stranger Doctrine because the
Court is not convinced that New Mexico woyb@rmit a tortious intedrence claim in this
situation.

The factual basis for Plaintiffs’ asserted inéeeince with their health insurance contract is
the termination of the health insurance bdredfntract that occurred when the BHP Group
terminated the employment relationshipeeFirst Am. Compl.qf 54-55, 59, ECF No. 1-1.
Plaintiffs have not alleged othactions by Defendants to interéewith the contract. Under the
reasonable inferences to be dreivam Plaintiffs’ limited facts, the breach of the health insurance
contract occurred because the payors @ Group) stopped paying the health insurance

company on behalf of Plaintiff&lthough the terms of the healthsurance contract are not in the
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pleadings, the BHP Group’s duty to pay that wiochuse the breach must flow either from the
health insurance contract itself (in which caseaiimployer is a party to the contract) or from an
employment agreement with Mr. Chaffin in whithe BHP Group agreed to pay on behalf of Mr.
Chaffin. This claim thus does not involve aniae by Defendants to induce the health insurance
company to breach the agreement; rather, the bieathred allegedly by Defendants’ failure to
pay on a contract. There are no allegations Breiendants somehow prevented Plaintiffs from
paying premiums directly to the &léh insurer. Plaintiffs therefore have failed to state a claim for
tortious interference with thehealth insurance contrac@f. Tok Cha Kim v. CB Richard Ellis
Hawaii, Inc, 288 F. App’x 312, 315 (9th Cir. 2008) (unpished opinion) (“Totious interference
with existing contractual relations requires a pldintio show ‘the defendant's intentional
inducement of [a] third party to breach the cocttfdim cannot meet this requirement because it
is undisputed that she, not PGiteached the exisif lease by not payirrgnt after August 2003.”)
(internal citation omitted).

Furthermore, to allow this claim to sthivould upend the ruling of the New Mexico
Supreme Court that a plaintiff-employee canna kar corporate employésr interfering with
her employment contract and allow a plaintiff tatsta tortious interferee with contract claim
any time an employee with health benefitéeisninated. The Court does not believe the New
Mexico Supreme Court intended for the tort of interference with contractual relations to be applied
in the situation here rather tharclaim for breach of contract.

3. Defendants’ alleged interferencewith Mr. Chaffin’'s economic
relations with the successor operator of the Navajo mine

Plaintiffs’ third theory of liadity in Count V is that Defedants, collectigly, interfered
with Mr. Chaffin’s prospective employment contracteconomic relationgith a third party --

the successor operator of the Navisline that is unaffiliated witlthe BHP Group of entities. In
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reply, Defendants contend that lk#His failed to cite any authority in support of this application
of tortious interference with MChaffin’s potential future empyment opportunities with another
entity.

Although Plaintiffs cited no legal authority spécifo this situation of a successor mine,
Plaintiffs refuted Defendants’ argument in theiotion that Plaintiffs di not allege Defendants
interfered with a prospective economic relationship withira party by explaining that the third
party is the successor mine. Defendants ®irtimotion did not make any other arguments
regarding failing to meet other elements of ttasise of action. Nor did Defendants cite authority
that Plaintiffs cannot succeed on a claim like thealtegyed. Turning to the complaint, Plaintiffs
allege that Defendants interfered with Mr. Chaffin's ability to secure employment with the
successor mine, which meets the element that fleadint prevented thegdhtiff from acquiring
the prospective relatiosee M & M Rental Toal4980-NMCA-072, § 20. Plaintiffs also asserted
that Defendants intentionally fired himrttugh improper means by falsely accusing him of
violating a safety regulation iorder to unlawfully fire him fotaking FMLA leave. Defendants
have not convinced the Court tHalaintiffs have not statedaaim. Accordingly, the Court will
not dismiss Plaintiffs’ tort of interference wigtospective contractuallegions that is based on
the theory that Defendants interfered with Ri#fis’ prospective employment with the successor
operator of the mine.

As discussed above, however, the complaieisdwot contain suffient allegations about
Defendant Halgryn’s role in Mr. Chaffin’s temation. The Court has permitted Plaintiffs leave
to amend their complaint to add factual allegatiamgerning his actions as they relate to this tort.

If Plaintiffs do not amend their complaint with14 days with additional factual allegations
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concerning Halgryn’s aains, the Court will dismiss Count V @igst Halgryn with respect to all
remaining theories of liability.
B. Intentional infliction of emotional distress

To prove a claim for intentional infliction afmotional distress, the plaintiff must show
that the defendant’s conduct was extreme andhgabus under the circumstances; the defendant
acted intentionally or recklessly; and as a restithe conduct the plaiiff experienced severe
emotional distresgCoates v. Wal-Mart Stores, Ind999-NMSC-013, T 47, 976 P.2d 999. An
employer can be held liable fan employee’s intentional iidtion of emotional distres®eflon
v. Danka Corp. In¢.1 F.App’x 807, 822 (10th Cir. Jan. 5, 2001) (citDgates 976 P.2d at 1009).
Extreme and outrageous conduct must be “so oudtesym character, and so extreme in degree,
as to go beyond all possible bounds of decency, ta be regarded asrocious, and utterly
intolerable in a civilized community.Stieber v. Journal Pub. Cal20 N.M. 270, 274, 901 P.2d
201, 205 (Ct. App. 1995) (citation and quotations omitted); N.M. U.J.l. 13-1628.

The court should determine as a mattelaof whether the conduct reasonably could be
regarded as so extreme and outrageous to permit recavajijto v. Northern Rio Arriba Elec.
Co-op, Inc, 2002-NMSC-004, 1 26, 41 P.3d 333 (2001). #fs@nable minds could differ, the case
should be permitted to go to a jutg. Only in extreme circumstaes can the act of firing an
employee support an intentional infliction of emotional distress clEmf 27. The “severe”
emotional distress required tecover under the intentional inflion of emotional distress tort
means that a reasonable persayuld be “unable to cope adequgitevith the mental distress
engendered by the circumstances” and no reasopalden could be pected to endure iid.

28 (quotations omitted).
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Plaintiffs allege that Defendés’ “conduct in setting up and completing the termination of
Mr. Chaffin’s employment was extreme andrageous under the circumstances, including but
not limited to the timing to coincide with the deatf Mrs. Chaffin’s brdter,” First. Am. Compl.

1 49, and that as a result they “eriprced severe emotional distresd,”]| 51.Defendants argue
that the evidence does not establish thairthlleged conduct waextreme or outrageous.
Defendants contend that termination frarjob is not enough to state a claim.

“IMJany courts have found abusive conduct not to be extreme and outrageous in
employment situations where temployer had a legitimate purpos&fraham v. Commonwealth
Edison Co,.318 Ill.App.3d 736, 746, 742 N.Ed 858 (lll. App. Ct. 2000) (and cited cases). Courts,
however, have allowed a claim for intentionalistfon of emotional digess in the employment
context when the employer uses its power &ro® a plaintiff into doing something he would not
otherwise do and to retaliate against the plaintiff.at 747 (and cited cases). Moreover, the
Restatement of Torts acknowledges that the “extrand outrageous character of the conduct may
arise from the actor's knowledge that the othgeuliarly susceptible to emotional distress, by
reason of some physical or mental condition or ji@cty,” so long as “major outrage” is present
as well. Restatement (Second) of Torts § 46 cmt. f.

In this case, the termination alone would setisfy the element of extreme and outrageous
behavior, but the Court must accept Riiflis’ allegations as true at this stage. Plaintiffs allege that
Defendants wanted to fire and retaliate against@maffin for using FMLA leave, and that they
intentionally set him up to violai safety regulation in order pvovide the pretextual grounds to
do so. Plaintiffs also assert that Defendantskivk. Chaffin took leave because of mental health
reasons for his wife and that they timed the firingdocide with the death of his wife’s brother.

These allegations amount to more than workplaggleasantness and fall more into the line of

15



coercion and retaliation cases dsunave found to state a claim. While a close call, the Court
concludes that reasonable minds could diffierwhether the alleged conduct was sufficiently
extreme to go beyond all bounds of common decandywill permit the intentional infliction of
emotional distress claim to proceed to discov€gmpareGraham 318 Ill.App.3d at 748 (“We
find Graham's allegations of a sham investayafor the sole purpose oétaliating against him
because he reported that ComEd wakating nuclear safety regulatis are sufficient to constitute
extreme and outrageous behaviorDgan v. Ford Motor Credit Cp885 F.2d 300, 306-07 (5th
Cir. 1989) (holding under Texaswahat where plaintiff proved gervisor intentionally placed
employer’s check in plaintiff's purse to make it appstae was a thief or put her in fear of criminal
charges took case beyond realm of ordinary eympént dispute and into realm of outrageous
one); Osuagwu V. Gila Regional Medical Cent&38 F.Supp.2d 1180, 1196 (D.N.M. 2013)
(holding that plaintiff's intentional infliction oémotional distress claim against defendant who
hired him could proceed to juwhere there was evidence that daefant did not afford plaintiff
fair disciplinary procedures that could perreatty affect plaintiffs medical career where
defendant, among other things, took over ecosion of case and served as withess and
misrepresented facts and omitted critical facts in plaintiff's favor, as well as included clearly false
statements in his reports to National Metlibatabase and New M&o Medical Board)with
Trujillo, 2002-NMSC-004, { 27 (concluding that terntioa of employee who had been cleared
to work part-time after medic&tsting did not support claim fortentional infliction of emotional
distress because employee was fired when empfoyad his work was no longer satisfactory).
C. Common law wrongful discharge
New Mexico recognizes a limited exceptiontt® employment at-will rule in which a

discharged at-will employee may recover in tarhen his discharge contravenes a clear mandate
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of public policy.” Chavez v. Manville Products Coyd.08 N.M. 643, 647, 777 P.2d 371, 375
(1989). To prevail on a retaliatodischarge claim, an employee must show that he was fired
“because he performed an act thablic policy has authorized or would encourage, or because he
refused to do something required of him bg Bmployer that public policy would condemn.”
Chavez 108 N.M. at 647777 P.2d at 375 (quotingigil v. Arzola 102 N.M. 682, 689, 699 P.2d
613, 620 (N.M. Ct. App. 1983)). The employee additilly must demonstrate that the employer
knew or suspected that the employeatsion involved a protected activityyeidler v. Big J
Enterprises, InG.1998-NMCA-021, § 23, 953 P.2d 1089 (199nd that there was a causal
connection between his actions andrgtaliatory discharge by the employ8hovelin vCentral
New Mexico Elec. Coop., Ind.15 N.M. 293, 303, 850 P.2d 996, 1006 (1993).

The linchpin of the retaliatory discharge tort “is whether by discharging the complaining
employee the employer violated dear mandate of public policy.’Shovelin 115 N.M. at 303,
850 P.2d at 1006 (quotinggil, 102 N.M. at 688, 699 P.2d at 619). “A clear mandate of public
policy sufficient to support a claim of retaliagalischarge may be gleaned from the enactments
of the legislature and the decisions of the cowtal may fall into one of the following categories:
() legislation defining public dacy and providing a remedy for viation of that policy; (ii)
legislation providing protection of an employe&hout specifying a rendy; (iii) legislation
defining a public policy withouspecifying either a ght or remedy, requiring judicial recognition
of both; and (iv) instances where there is npregsion of public policand the judiciary would
have to imply a right and remedyl. As for laws defining public policy and proving a remedy,
the New Mexico Supreme Court cited the Ndexico Human Rights Act as an exampt.Not

every expression of public policy, even if set forth in a statute, will suffice to state a claim for
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retaliatory dischargéd. The employee must identify a spec#ixpression of public policy in order
to state a claimSee idat 303-04, 850 P.2d at 1006-07.

Defendants argue, relying &alazar v. Furr's InG.629 F.Supp. 1403, 1408-09 (D.N.M.
1986), that where a remedy in trvailable to redress the fig, in this case thFMLA, common
law wrongful discharge is repegve and not available. Ii5alazar the court stated: “Where a
remedy other than [the wrongful discharge] toravailable to Plaintiff taedress the discharge,
the policy which underlies New Mexico's recognitionttud tort, that of softening the terminable
at will rule, does not favoecognizing a cause of actiond. at 1408The district court concluded
that “New Mexico courts would n@xtend the tort of wrongful disarge to a situation which fits
so neatly into the Title VII mold.Id. at 1409. Although the court notedmewhat contrary dicta
in the New Mexico Court of Appealégil case indicating that legisian that defines policy and
provides a remedy is one of the categ®of identifiable public policy, thBalazarcourt refused
to rely on theVigil dicta because dfigil’s limitation of the scope of the tort and cases holding
that the tort is unavailabte union contract employeeSee id.

Other federal district courts have follovesimilar reasoning and precluded wrongful
discharge claims when a plaintiff may seek esdrfor the wrong under apseate statute like the
FMLA. See, e.g., Depaula v. EasSeals, El MiradarNo. 1:14-cv-00242-MCA-SCY, 2016 WL
6681182, *9 (D.N.M. Mar. 31, 2016). At least one otlfederal district court, however, has
disagreed with this intpretation of New Mexico law and refed to dismiss a plaintiff's wrongful
discharge claim where the plaintiff alleged the defanhtieed him because of his attempts to assert
his rights under the FMLACordova v. New Mexi¢c@83 F.Supp.3d 1028, 1046-48 (D.N.M. 2017)

(J. Parker). None of these district court dexisiis binding on this Court. The Court, however,
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agrees that the following reasoning of @@rdovadecision accurately re&ftts the meaning of the
pertinent New Mexico Supreme Court precedent:

In Shovelin v. Central N.M. Elec. Copd993-NMSC-015, § 25, 115 N.M. 293,
850 P.2d 996, the New Mexico Supreme Court cifegl when it described one of
the categories of “clear martdgs] of public policy sufficént to support a claim of
retaliatory discharge” as “legislation [thakfine[s] public policy and provide[s] a
remedy for a violation of that policy.The New Mexico Supreme Court later
specifically rejected the “argument that tioet of retaliatorydischarge cannot be
founded on a declaration of public policy lemdied in a legislative enactment that
provides its own remedial schem&andy v. Wal-Mart Stores, Ind994-NMSC-
040, 11 10-12, 117 N.M. 441, 872 P.2d 859. Whiggieed that #plaintiff could
not recover twice for the same harmnited that a tort claim might provide
different remedies than those availahleder the statutory scheme and that the
argument for preclusion contradicted botigil and Shovelin Id. 1 8, 10. It
explained that judicial paedures could prevent a doubéeovery and held that a
violation of the New Mexico Human ghts Act (NMHRA) supports a claim for
discharge in violation of public policy despite the statutory remetdy] 12. In
Michaels v. Anglo Amaran Auto Auctions, Inc1994-NMSC-015, § 15-17, 117
N.M. 91, 869 P.2d 279, the Court similarly alled a retaliatory discharge claim to
be based on violation of the Worker's Compensation Act.

Cordova 283 F.Supp.3d at 1047-48.

Mr. Chaffin argues that he &igled that his termination olated the protections of the
NMHRA, ADA, and FMLA, and that none of these acts provide exclusimedees. Accordingly,
he contends that he has staerdaim for wrongful discharge basex violations of public policies
set forth in those statutes. Defendants agreethiastatutes contain noxedusivity provisions,
but they assert that the wrongtlischarge tort does not permit recovehen other remedies exist.
Defendants also contend that the only public policy set forth in Count IIl is Mr. Chaffin’s request
for FMLA, so a claim relying on another public policy mandate must be dismissed.

Basedon ShovelinandGandy the Court agrees that Mr. Chaffin can state a claim for the
tort of wrongful discharge based on his termination for requesting FMLA |€iv&andy 872
P.2d at 859 (holding that plaifftimay bring common-law tort &ion for retaliatory discharge

when she alleges she was discharged from helogment because she earlier sought relief against
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her employer under the NMHRA). As for tidMHRA and ADA, Mr. Chaffin’s complaint
insufficiently provided Defendants with notice theg was asserting a wrongful discharge claim
based on public policies set forth in thoseustst. The Court, however, will permit him leave to
amend his complaint within 14 days of entrjtled Memorandum Opinion and Order if he can do
so under Rule 11. Should Mr. Chaffin fail to fileamended complaint within 14 days of the entry
of this Memorandum Opinion and Order, theu@owill limit Count IIl to the public policy set
forth in the FMLA only.

For the first time in their reply, Defendants feeth a separate argumehat, if Mr. Chaffin
was not an at-will employee, théime tort of retaliatory dischaggmust fail. The Court need not
address issues raised for the first time in ayre@evertheless, there aggrs to be a question of
fact as to whether Mr. Chaffin was an at-will@oyee, and Plaintiffs may plead causes of action
in the alternativeSee Boudar v. E.G. & G., Incl06 N.M. 279, 283, 742 P.2d 491, 495 (1987)
(“[W]e held that the tort of taliatory discharge is unnecessangl@napplicable if an employee is
protected from wrongful discharge by an employment contract. &teiise, however, prevents a
complainant . . . from alleging and presegtievidence on a claim sounding in both tort and
contract.”).

Accordingly, the Court will notlismiss Plaintiffs’ wrongful dicharge claim as a matter of
law as to Defendants BHPB MMCo, NM@nd Waggoner. For the reasons giseprag Plaintiffs
have not alleged enough facts specific to Defendaigryn to state a plaible wrongful discharge
claim against him. The Court, however, willvgi Plaintiffs an oppaunity to amend their
complaint. Should Plaintiffs fail to file an amenlddeomplaint within 14 daysef the entry of this

Memorandum Opinion and Order, the Court wimiss Count Il against Defendant Halgryn.
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IT IS THEREFORE ORDERED that DefendantdVotion to Dismiss for Failure to State
a Claim(ECF No. 19 isGRANTED IN PART and DENIED IN PART as follows.

1. Defendants’ request to dismiss Mr. &@lin’s claim of canmon-law wrongful
dischargeCount 11l ) is DENIED as to BHPB MMCo, NMC, and Waggonerbased
on the policies of the FMLA. Plaintiffs mamend their complaint to add allegations
regarding a theory of liality based on policies in the NMHRA and ADA within 14
days. Failure to do so within 14 days will result in dismissal of any wrongful
discharge claim basean the NMHRA and ADA.

2. Defendants’ request to dismiss Plaintiffstentional infliction of emotional distress
claim (Count IV) is DENIED as to BHPB MMCo, NMC, and Waggoner

3. Defendants’ request to dismiss Plaintiffisterference with contract and prospective
economic advantage clain€gunt V) is GRANTED to the extent it is based on
tortious interference with Plaintifffiealth insurance contract, butDENIED to the
extent it is based on tortious interferemaéh Mr. Chaffin’s prospective employment
contract or economic relationsith the successor compamg to BHPB MMCo,
NMC, and Waggoner. Plaintiffs may amend their ogplaint within 14 days to add
factual allegations relating to their cfai for tortious interference with their
employment contract witthe BHP Group entitieszailure to do so within 14 days
will result in dismissal of that theory of liability.

4. Plaintiffs may amend their complaint tddafactual allegations regarding Defendant
Halgryn as to Counts Ill, IV, and \Eailure to do so within 14 days will result in

dismissal of those enumerated alms against Defendant Halgryn.

M= . [

SENIOR UNITED STATES DISTRICT JUDGE
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