Rehburg v. Bob Hubbard Horse Transportation, Inc. Doc. 94

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
LISA M. REHBURG,
Plaintiff,
V. No.CV 18-00531MV/JHR

BOB HUBBARD HORSE
TRANSPORTATION, INC,,

Defendant.

PROPOSED FINDINGSAND RECOMMENDED DISPOSITION

This matter comes before the Court Btaintiff's Motion for Leave toFile Second
Amenad Gmplaint filed August 5, 2019. [Dod.3]. On August 30, 2019heHonorable Martha
Vazquez designated United States Magistrate Judge Jerry H. tRittear and detminethe
Motion pursuant t@8U.S.C. 88 636(b)(1)(B), (b)(3); Fed. R. Civ. P. 72(b)(1). [Doc. B&intiff
seeks to name an additional defend®eegenerallyDoc. 73]. At issue is whethePlaintiff had
sufficientinformation to assert her claim against the additional defendant but faileddondoes
initial Complaint or subsequent amendment. Having reviewed the Motion and the rédeydnt
recommend thahe Motion bedenied

. FACTUAL AND PROCEDURAL BACKGROUND

This case arises from injuries sustained by Plaiattfioroughbred horse which occurred
while the horse was being unloaded after transport by Defendant. [Doc. 51, [po2-29, p. 2].
Plaintiff filed her initial Complainbn May 18, 2018 in the Third Judicial District CourtDoia
Ana County, New Mexico. [Doc. 1, pp. 1®]. According to the Complaint, Plaintiff hired
Defendant to transport the horse from California to Double LL BammBosque, New Mexico.

[Doc. 51, p. 2]. The horse arrived at Double LL Farms on August 6, 2016 As the horse was
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unloaded from Defenddrst trailer he sustained an injury to his ankle which required surgical
treatment. Id., p. 3. Plaintiff seeks ompensatory damages for pain and suffering and medical
expenses resulting from the injuag well as the altged decrease thehorse’svalue as aacehorse

and potential studld. at pp. 45].

The case was removed on June 8, 2018. [Doc. 1]. On August 15 P28ib&ff moved to
remand the case to state co(iioc. 11]. On August 27, 2018, the Court entered a Scheduling
Order, setting case management deadlimbsreatfter, the parties began to conduct discovery.
[Doc. 25]. On October 9, 2018, Plaintiff moved to amend her Complaint to add a claim for
violation of the Carmack Amendment, 49 U.S.C. § 14706(a) (2012). In December 2018, Rlaintiff
counsel moved to hdraw ascounsel [Doc. 2], to extend discovery [Doc. 26], and to stay
proceedinggpending the Cour$ resolution of thenotion to withdrawand Plaintiff’s motion to
remand[Doc. 31; Doc. 32]. The Court granted the motions to extend discovery and to stay
proceedings. [Doc. 28; Doc. 37; Doc. 41].

The Court denied counsslrequest to withdraw [Doc. 40], and Plainsffmotion to
remand the case [Dod3]. On May 6, 2019, the stay was lifted and the CguaintedPlaintiff’'s
request to amend her Complaint. [Doc. 44; Do¢. @5 May 16, 201Rlaintiff fled her Amended
Complaintaddinga claim for violation of the Carmack Amendment. [Doc. S1je Amended
Complaint did not add or subtract any tges. [ld.]. Defendanttimely answered the Amended
Complaint [Doc. 59. On June 21, 2019ftar conferring with the partieshe Court entered an
Amended Scheduling Order, mogiig certaincase management deadlines. [Dé&g;, Doc.67].
However, Plaintiff s August 15, 2018leadlineto move to amend pleadings or add additional

partieswas not modified. [Doc. 15, p. 2; Doc. 67, p. 2].



On August 5, 2019, Plaintiff filed the instant Motion for leave to file a Second Amended

Complaint, seeking to add Double LL Farms, LLC, as a defenfdaod. 73].
1. LEGAL STANDARD

A party seeking leave to ameafter the scheduling order deadline to do so has passed
must demonstrat§1) good cause for seeking modification under Fed. R. Civ. P. 16(b)(4) and (2)
satisfaction of the Rule 15(a) standarddusky Ventures, Inc. v. B55 Investments,, [9dil F.3d
1000, 1019 (10th Cir. 2018) (internal quotation marks and citation omitted). “Rule 16(b)(4) is
arguably more stringent than Rule 15, permitting scheduling order amendments only for good
cause and with the judge’s consemd.”(internal quotation marks and citation omitted).

“In practice, this standard requires the movant to show the scheduling deadlines cannot be
met despite the movastdiligent efforts.”"Gorsuch, Ltd., B.C. v. Wells Fargo Nat. Bank’Ass
771 F.3d 1230, 1240 (10th Cir. 201@juotations and alterations omittedge also Parker v.
Columbia Pictures Indus204 F.3d 326, 340 (2d Cir. 2000) (“[A] finding ‘@food causedepends
on the diligence of the moving party.fhe good causstandard'obligates the moving party to
provide an adequate explanation for any deledusky Ventures, Inc911 F.3dat 1020 {nternal
guotationmarks and citatioomitted).

“[T]rial courts have considerablestiretion in determining what kind of showing satisfies
this ... good cause standard.ésone v. Empire Mktg. Strategi€l2 F.3d 979, 988 (10th Cir.
2019) (alteration in original) (internal quotation marks and citation omitted)naking this
determination, the primary focustlse relative diligence of the lawyer who sge#ie changeSee
id. “[G]ood cause is likely to be found when the moving party leenlygenerally diligent, the need
for more time was neither foreseeable nor its fault, and refusing to grant theuaoog would

create a substantial risk of unfairness to that paldy (alteration in original) (internal quotation



marks and citation oitted). “Rule 16's good cause requirement may be satisfied, for example, if
a plaintiff learns new information through discovery or if the underlying law has changed.”
Gorsuch, Ltd., B.C.771 F.3d at 1240. However, where the plaintiff knew of the underlyi
conduct but simply failed to raise a claim, the claim is ba8ed.Minter v. Prime Equip. Cd51
F.3d 1196, 1206 (10th Cir.2006)ederal Ins. Co. v. Gates Learjet Cor@23 F.2d 383, 387 (10th
Cir.1987).
1. ANALYSIS
A. Denial of Leaveto Amend isAppropriatefor Lack of Diligence

Plaintiff s Motion comes nearly one year afiee deadlindor her to amend pleadings or
add parties passefDoc. 15, p. 2; Doc. 67, p. 2; Doc/ 73]. HoweMelaintiff asserts that leave to
amendis appropriatebecause th@roposed amendment is basedraw information obtained
during therecentdepositionof Tom Hubbard, the owner of Defendant Bob Hubbard Horse
Transportation, Inc. [DocZ3, pp. 12]. According to Plaintiff, Mr. Hubbardtestified thatat the
time the horse was injuredvitas under the control af Double LL Farmsemployeewho did not
adequately contrat. [Id., p. 2]. Plaintiff now seeks to add Double LL Farms as a defendant
anticipatingthat Defendant Hubbard will seek to cast liability onto Double LL Fattsal.[1d.].

Defendant opposes the amendment, arguing that Plaintiff was on notice of Double LL
Farms potential liabilityas early as November 30, 2016, approximately 18 months before Plaintiff
filed her initial Complaint in state court. [Doc. 75, p. Rgfendantas submittedfive documents
in support of its argument. | will discuss each document below.

The first documensubmittedby Defendant isnaffidavit by Mr. Hubbard. [Doc. 75].
In the affidavit, Mr. Hubbard states that spoke with Plaintiff shortly aftethe incidentand

recounted a conversation he’'d haith theHubbard driver who was presemhen the horse was



injured [Id.]. According to Mr. Hubbard, he told Plaintiff that the driveported that thenjury
occurredwvhile the manager of Double LL Farms was unloadiweghorsérom Defendaris trailer
[Id., pp. 1-2].

The second document submitted ietterdated November 30, 2018om Plaintiffto Mr.
Hubbardin which she states thdiusiness is business and you naetelieveyourdriver.” [Doc.

75-2]. Defendantsuggestdhat this constitutes an acknowledgment by Plaintiff of Defengant
position that the horse was in the control of Double LL Farms when the injury ocdDmwed75,
p. 2].

The third document submitted by Defendantisetter dateddecember 7, 2016 from
Defendarits counsel to Plaintitfin which counsel states, “Our investigation discloses no Hubbard
employeeswvere in charge of [the horse] when the Double LL Farm fsighagr attempted to
back [the horse] down a ramp and any unexpected maneuver by [the horse] while being backed
down the ramp was not the responsibility of Hubbard.” [Doc. 75-2]. p.

The fourth and fifth documentsubmitted were previously providedo Plaintiff in
Defendants July 24, 2018 Initial Disclosures. [Doc. 75, p. Bhe fourth documenis a hand
written statement, purportedly written by the Hubbard driver, which st&tésle the Foreman
(Jaime Cervantes) was control of the horse and backing it out of its stall on the trailer the horse
tried to turn while backing down the ramp and forced the partition out of place allowileg this
get momentarily trapped between the ramp and the partition.” [[@ag]. Thefifth documentis
the bill of lading for the horse transport, which note$Customer unloading the horse injured rear

leg while being backed down the ramp.” [Doc. 75-7].

LIn its Response to Plaintiff Motion,Defendant asserts that the December 7, 2016 letter was sent from Défendant
counsel taPlaintiff’ s counsel[Doc. 75, p. 2].However,the letter attached to DefendanResponse is addressed to
Plaintiff at an address in California and does not indicate that it was copied tiffPtagounsel[Doc. 754].
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Defendant also points to the partipeadings, in which botpartiesacknowlelge thatan
employee of Double LL Farms was unloading the horse when the injury occurred. [Doc. 1, p. 2;
Doc. 5, p. 2; Doc. 18, p. 2; Doc. 51, p. 3; Doc. 59, p. 2].

The documents submitted by Defendant along with the papliezdings are sufficient to
demonstrate th&laintiff wasaware of Double LL Farmgpotential liability as early as November
30, 2016 and her counsel was aware of Double LL Farms’ potential liabilidyligy24, 2018
Nonetheless, Plaintiff did not puesa claim against Double LL Farmstil August 5, 2019 This
overwhelmsPlaintiff’s attemptto show good caus&eeHusky Ventures, Inc911 F.3cdat 1020—

21 (holding that the record, which indicated that the defendants knew of alletselly
information months before thhemotion to amendheir counterclaims 4tally undercut their

ability to demonstrate good cau3gBirch v. Polaris Indus., Ing812 F.3d 1238, 1248 (10th Cir.
2015)(stating that movants lack good cause if they “knew of the underlying conduct but simply
failed to raise [their] claimd(alteration in original) (internal quotation marks and citation onjitted

Although Plaintiffwas awareof the facts underlying her proposed claagainstDouble
LL Farms by July 24, 2018Plaintiff agreed to an August 15, 2QX&adline for her to amend
pleadings or add partiesflected in the partieésloint Status Report and Provisional Discovery
Plan(JSR)filed on August 13, 2018Doc. 10, p. 1 Plaintiff confirmed her assent to this deadline
during the Rule 16 Scheduling Conferemetd on August 27, 2018. [Doc. 14Plaintiff did not
raise the issuef Double LL Farms’ liabilityon October 9, 2018, when she moved to amend her
Complaint to add a claim under the Carmack Amendment. [Doc. 23].

After the Motion to Remand was denied and the associstag was lifted the Court
scheduled asecond Rule 16 Scheduling Conference for June 21, 2019. [DocPla#ijtiff's

counsel submitted a secod8Ron June 21, 201%hich stateckthat Plaintiff did not intend to file



any amendments to her pleadigsl did not seek modification of the amendment deadDue.
64, p. 2]. During the June 21, 2019 Scheduling Conferdta@tiff’'s counsel confirmed that the
expired amendment deadline did not need tmbdified [Doc. 66].

Plaintiff squandered multipl®pportunities to imestigate and pursue a claim against
Double LL Farms, despite having knowledge of the faafgporting Double LL Farmigability
early in thecase andvithout adequate reason for doing dm the extent that Piatiff suggests
that the driver statement and bill of lading produced in Deferglémitial Disclosures were not
sufficient to alert her “to the likelihood that another party may be a neces$amgalet,” this does
not explain why the earlierorrespondence with Defendant and Deferidardunsel did not alert
her to that possibility[Doc. 77, p. 2]. And to the extent thRakaintiff arguesshe “was not in a
position to opine as to the defense now raiseel,"Double LL Farmsliability, because “[s]worn
testimony regarding that issue was first presented...at the time of Mr. HublaBplositiotf such
an argument is not persuasive. Plaintiff could have diligently pursued a claim d&audée LL
Farms based on the facts known to her without opining as to potential defenses or obtaining sworn
testimonyregardingDefendanits theory of the cas&eeAdamson v. Bowen, M.[855 F.2d 668,
673 (10th Cir.1988frecognizinghat pleadingsnust after a reasonable inquiry, be wetburded
in fact and warranted by existing lawge alsd-ed. R. Civ. P. 11.

Because Plaintiff has not shown tisitewas unable taneet the deadline to amend her
pleadings or add parties despite diligent efforts to do so, | conclude that she Hasamogeod
causeo grant leave to amerahdrecommend thdeavebe denied.

B. PrgudicetotheOpponent of an Amendment isNot Necessary to Denial of the Motion

The parties have raised the issue of prejudimfendant argues that granting leave to

amend would increase discovery costs because the case management deadtineseddal be
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extended and Defendant would have to reset or retake several depositions. [Doc. Piaiptiff].
argues that only one deposition had been taken at the time she sought leave to amendand that t
other scheduled depositions could be reset to accommodate an additional party. [Doc. 77, p. 2].

As a general ruldeave to amend should not be denied on the basis of prejudice anless
late shift in the thrust of the case will prejudice the opposing party “in maimgdits] defense
upon the merits.Palace Expl. Co. v. Petroleum Dev. C816 F.3d 1110, 1117 (10th Cir. 2003)
“Courts typically find prejudice only when the amendment unfairly affects the defentdterss
of preparing their defense to the amendmemtriter, 451 F.3cat 1208 (internal quotation marks
and citation omitted)“Most often,this occurs when the amended claims arise out of a subject
matter different from what was set forth in the complaint and raise significarfantal issues.

Id.

Here,Plaintiff's proposed amendment is not based on new information or subject matter.
[Compare Doc. 51 with Doc. 73l]. Both parties were aware of Double LL Farms’ potential
liability early on.The addition of Double LL Farms would not constitute a shift in the thrust of the
case norwould it raise significant new faeal issues. Because Defendant has not shown that the
addition of Double LL Farms as a defendant would unfairly darmagility to defend the merits
of the case, it has not shown prejudice sufficient to justify denying leave to ahkh@ndyver,
because prejudids not required to deny leave to amend, the lack of such a showing here does not
impact my recommendation to deny Plaintiff's Moti&@eeTesong942 F.3dat 988 (“Although
the existence or degree of prejudice to the party opposing the modification might suptbyalddi
reasons to deny a motion, the focus of the inquiry is upon the movingspa@gons for seeking

modification.” (internal quotation marks and citation omitfedlas Vegas Ice & Cold Storage Co.



v. Far W. Bank893 F.2d at 1185. (recognizing that where leave to amend is appropriately denied
on other grounds, “prejudice to the opposing party need not also be shown.”
C. TheCourt Need Not Address Relation Back of the Amendment
Plaintiff requests thdter proposed amendment be determined to relate back to the date her
Motion was filed to avoid her claim being barred by the applicable statute of limitafions.
73, p. 3].Becausd am recommending that the Court deny leave to amend, it is not necessary to
address whether the proposed amendment should relate back.
V. RECOMMENDATION
For the foregoing reasortkhe undersigned recommends tR&intiff’s Motion for Leave

to File Second Anended ComplairfDoc. 73] be denied.
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THE HONORABLE JERRY H.RITTER
UNITED STATES MAGISTRATE JUDGE

THE PARTIESARE FURTHER NOTIFIED THAT WITHIN 14 DAY S OF SERVICE of aL
copy of these Proposed Findings and Recommended Disposition, they may file writteombjecti
with the Clerk of the District Court pursuant to 28 U.S.C. 8§ 636(b)(1).

A party must fileany objectionswith the Clerk of the District Court within the fourteen-day
period if that party wants to have appellate review of the proposed findings and

recommended disposition. If no objections arefiled, no appellate review will be allowed.




