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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

USAA CASUALTY INSURANCE
COMPANY,
Plaintiff,
VS. Civ.No. 18-588SCY/KK
BETHANY CALDERON, individually
and as Personal Representative of the
ESTATE OF SEBASTIAN CALDERON
deceased; TIMOTHY WADE, an

individual,

Defendants.

BETHANY CALDERON, Individually
and as Personal Representative of the
ESTATE OF SEBASTIAN CALDERON,
Deceased,

Counter-Plaintiff,
V.

USAA CASUALTY INSURANCE
COMPANY,

Counter-Defendant.

MEMORANDUM OPINION AND ORDER DENYING
USAA'S MOTION FOR SUMMARY JUDGMENT AND
GRANTING BETHANY CALDERON'S MOTION
FOR SUMMARY JUDGMENT

Resolution of this declaratpjudgment action turns on thesaning of “bodily injury” as
that term is used in an automobile insweapolicy. Defendant Bethany Calderon argues that

both she and her husband received a bodilyynjthen Plaintiff USAA’s insured killed her
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husband in an automobile accident. Although Malderon was not herself involved in the
accident, she claims damages for loss of consonivhich, she argues, constitute a separate
bodily injury under the terms @ISAA’s insurance policy. USAA disagrees, arguing that only
Mr. Calderon received bodily injuries ingfaccident and, thereforlae policy limit of $100,000
per person applies ratheaththe policy limit of $200,000er occurrence. Although USAA
would have the better end of the argument utitee common definition of “bodily injury,” Ms.
Calderon’s argument prevails undke definition of “bodily injury” contained in the policy.
Therefore, the Court DENIEBIaintiff USAA’s Motion Fa@ Summary Judgment Against
Defendants Calderon (Personally And As EsRepresentative) And Wade, filed January 17,
2019 (Doc. 34); and GRANTS Defendant And Cewlaintiff Bethany Calderon, Individually
And As Personal Representative Of The EStft€ebastian Calderon, Deceased’s Motion And
Counter For Summary dgment, filed February 22, 2019 (Doc. 40).

BACKGROUND

A. Procedural History

USAA filed this suit on Jun25, 2018 against Timothy Wade, its insured who drove the
other vehicle involved in the accident, add. Calderon. Doc. 1. USAA filed an Amended
Complaint on June 27, 2018. Doc. 6. Ms. Calddiled her Answer and Counterclaim for
Declaratory Judgment on September 20, 2018. D@cMs. Calderon also filed an Amended
Answer and Counterclaim for Declaratory Judgment on September 20, 2018. Doc. 11. Mr. Wade
did not file an answer. USAA answered th@ended Counterclaim on October 9, 2018. Doc.

15. The Amended Complaint and the Amendedr@erclaim both ask éhCourt to issue a

! Pursuant to 28 U.S.C. § 636(c), the parties eotesl to the undersigdéo conduct any or all
proceedings and to enter an ardéjudgment. Docs. 16, 18, 17, 27 & 28.



declaratory judgment on the policy limits oktmsurance policy USAA issued to Mr. Wade.
Doc. 6 at 4; Doc. 11 at 6.

On September 27, the parties met and cordeec. 19 at 1. Mr. Wade attended that
conference and indicated he was seekingd lemansel to represent him in the cdseat 2. He
did not take a position with respect to USAA’gjuest for declaratory judgent but reserved the
right to do sold. at 4. Mr. Wade electronically appraléhe parties’ Joint Status Report
(“JSR").1d. at 9. Magistrate Judge #an Khalsa held a scheduling conference on November 1,
2018, at which all parties, including Mr. Wadg@peared. Doc. 22. The parties advised Judge
Khalsa that this matter would likely be resohmdsummary judgment and that the discovery in
the case would be limitetd. Accordingly, Judge Khalsa entdra discovery order on a 150-day
track.ld.; Doc. 23. Judge Khalsa informed Mr. Wade tmatvould need to file an Answer, but it
appears from the docket that he never did sadttition, mail the Clerk’©ffice has sent to Mr.
Wade apparently is not reaching higeeDocs. 29-33, 37, 46 & 52 (notification by the Clerk of
Court that mail sent to Timothy Wade has besinrned as undelivable since November 19,
2018). Plaintiff has not filed ageest for entry of default or a motion for default judgment.

USAA and Ms. Calderon filed cross-motions for summary judgment soon after the
scheduling conference. USARed its Motion For Summary Judgment Against Defendants
Calderon (Personally And As Estate Repraative) And Wade on January 17, 2019 (“the
motion”). Doc. 34. Ms. Calderon filed a pesise on February 19, 2019. Doc. 38. USAA filed its
Reply on March 12, 2019. Doc. 42. Meanwhile, Kdalderon filed her Motion And Counter For
Summary Judgment on Febru@®, 2019 (“the counter-motioh”Doc. 40. USAA filed a

response on March 8, 2019. Doc. 41. Ms. Calddited a Reply on April 8, 2019. Doc. 47. Mr.



Wade has not filed any motions or responBefing on both motions is complete and the
motions are ready for decision.

B. Undisputed Facts

The undisputed facts, which are set fortthi& motions for summary judgment as well as
the parties’ JSR, are as follows. On Augkt 2016, as Sebastian Calderon (Ms. Calderon’s
husband) drove his motorcycle down San Mdé/d NE in Albuquerque, New Mexico, Mr.
Wade struck and killed Mr. Calderon while makangeft hand turn in his car. Doc. 19 at 3. At
the time of the accident, USAA insured Mr. Walie.On January 25, 2018, Ms. Calderon
brought a wrongful death suit in statourt on behalf of the Estaté Sebastian Calderon and on
her own behalf for loss of consortium. Doc.&at3-4. USAA provided a dense to Mr. Wade in
the underlying state court actidd. at 4. The parties’ settlementikds apparently ran into a road
block when they could not agree on the relevant policy limit. Doc. 6  13.

In this case, the partieagree that the policy haslimit of $100,000 per person and
$200,000 per accident. Doc. 34 at 6; Doc. 33. &b its motion for summary judgment, USAA
argues that even though Ms. Calderon asserts ctaarbghalf of Mr. Calderon as well as on her
own behalf for loss of consortiurthere is physical injury to one person only and so the per-
person coverage limit applies. Doc. 34 at GAtesponse, Ms. Calder@sserts that there are
two bodily injuries — hers and her husbands —santhe higher per-accident limit of liability of

$200,000 applies. Doc. 38 at 3. Ms. Calderon argues that, in addition to her husband’s bodily

2 Mr. Wade has not taken a position on thigdts. Therefore, the Court’s reference to the
“parties” encompasses only USAA and Ms. CabtleiHowever, the Court finds that Mr. Wade
has had the opportunity to presérs position in this disput@and he has not done so. In
addition, it is unlikely that Mr. Wae’s position in this litigatiornvould differ significantly from
Ms. Calderon’s, as she points auther brief. Doc. 38 at 3.



injury, her own loss of consortium constitutes a boutijyry because it arises out of the physical
injury to Mr. Calderon. Doc. 38 at 6.

Ms. Calderon incorporated the same arguments in her counter-motion. Doc. 40. USAA
incorporated the arguments from its motiotoiits response to the counter-motion. Doc. 41.
USAA then filed a reply in support of its moti, Doc. 42, and Ms. Calderon used her reply in
support of her counter-motion to essentidilly a surreply to USAA’s reply, Doc. 47.

STANDARD OF REVIEW

“The court shall grant summary judgmenthié movant shows that there is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). A dispute about a teaal fact is “genuine” ithe evidence is such that a
reasonable jury could return a verdict for the non-moving pArtgierson v. Liberty Lobby, Inc
477 U.S. 242, 248 (1986). In other words, a disputgenuine “if there is sufficient evidence on
each side so that a rational trier of fact could resolve the ighee way,” and it is material “if
under the substantive law it is essential ®phoper disposition of the clainBecker v.
Bateman 709 F.3d 1019, 1022 (10th Cir. 2013) (intempadtation marks omitted). In reviewing
a motion for summary judgment, the Court vidiwes evidence and all reasonable inferences
therefrom in the light most favorable to the non-moving p&t.C. v. Thompsoia32 F.3d
1151, 1156-57 (10th Cir. 2013) (intetmpuotation marks omittednitially, the party seeking
summary judgment has the burden of showingttiere is no genuine disguas to any material
fact. See Shapolia v. Los Alamos Nat'l La®92 F.2d 1033, 1036 (10th Cir. 1993). Once the
moving party meets its burdengthon-moving party must showathgenuine issues remain for

trial. Id.



Because this Court is sitting in diversityigdiction, the substantive law governing this
case is that of New Mexic®acher v. Westlake Nursing Home Ltd. P’sBipl F.3d 1152, 1164
(10th Cir. 2017). New Mexico courts “resel questions regarding insurance policies by
interpreting their tens and provisions in accordance with the same principles which govern the
interpretation of all contractsPonder v. State Farm Mut. Auto. Ins. C2000-NMSC-033, T 11,
129 N.M. 698, 702 (internal quotation marks omittét) order to determine coverage, [courts]
initially look to the language of the policy itself3onzales v. Allstate Ins. CdA.996-NMSC-
041, 112, 122 N.M. 137, 139. New Mexico courtséipret unambiguous insurance contracts in
their usual and ordinary sense unless the largoathe policy requires something different!”
(internal quotation marks omitted). “Thus, whée policy language is clear and unambiguous,
[courts] must give effect to the swact and enforce it as writterPbonder 2000-NMSC-033,
111.

DISCUSSION

The cross-motions present a question of contract interpretation. The Limit of Liability
section of the insurance policy states:

For BI (Bodily Injury) sustained by orgerson in any one auto accident, our
maximum limit of liability for all resulting damages, including, but not limited to,
all direct, derivative or consequential dagaa recoverable by any persons, is the
limit of liability shown on the Declarains for ‘each person’ for Bl Liability.
Subject to this limit for ‘each persothe limit of liability shown on the
Declarations for ‘each accident’ for Bldbility is our maximum limit of liability

for all damages for Bl resulting from aope auto accident. The limits of liability
shown on the Declarations for ‘each acaitiéor PD Liability is our maximum

limit of liability for all damages to property resulting from any one auto accident.

These limits are the most we will pay regardless of the number of:

1. Covered persons;

2. Claims made;

3. Vehicles or premiumsewn on the Declarations; or
4. Vehicles involved ithe auto accident.



Doc. 34 at 14.

The parties agree thatder this language, th®0,000 per-occurrence limit only
applies if both Mr. Calderon and MSalderon sustained “bodily injy’ in “one auto accident.”
Therefore, the crucial question in this caseh&ther the definition dbodily injury includes
loss-of-consortium damages thatiadividual not actuallynvolved in the accident suffers as a
result of the accident. Common sense, and ttimary meaning of these terms, would dictate
that because only Mr. Calderon was involvethim auto accident, there was only one bodily
injury. However, as Ms. Calderon points out,cD88 at 6, the ordinary meaning of “bodily
injury” must yield to the definition dfbodily injury” found in the policy:

“Bodily Injury” means bodily harmsickness, disease or death.

“Bodily Injury” does not include mentahjuries such as emotional distress,
mental anguish, humiliation, mental distressioy similar injury unless it arises
out of physical injury to some person.

Doc. 34 at 12.

Thus, the policy’s definition of bodily injury is nbinited to physical injury caused to a
person in a car accident. Insteddpecifically includesmental injuries” asong as such injury
“arises out of physical injury to some persaidl.’Ms. Calderon’s argument is straightforward:
her loss of consortium claim is‘aental injury” that “arises duof physical injury to some
person,” i.e., her deceased husband. Doc. 38Tdtegefore, Mr. Calderon is “one person” who
sustained bodily injury in an accident, and Ms. Calderatsiz“one person” who sustained
bodily injury in the same accider@f. Doc. 34 at 14.

USAA primarily relies on the plain meaning thie term “bodily injury,” which normally
does not include mental injuries. Doc. 34 at 4. USAA ¢Benzales v. Allstate Insurance
Companyin which the New Mexico Supreme Cotound that a surviving spouse’s claim for

loss of consortium, in a wrongful death aati was subsumed under the compensation for the



wrongful death claim under the languagetaft insurance piay. 1996-NMSC-041, 7 9, 122
N.M. 137, 139. InGonzalesthe policy stated that “tHeach person’ limitation provides
compensation for ‘bodily injury . . . including damages sustained by anyone else as a result of
that bodily injury’ . . . .”Id. § 12. Because loss-of-consortium damages are damages sustained by
someone else “as a result of thatdily injury,” the court had lite difficulty in ruling that the
wife’s claim for loss of consortium was not a sepatadily injury and, thefore, subject to the
per-person maximunid.

The insurance contract at issugdanzalesdefined “bodily injury” simply as “bodily
injury, sickness, disease, or deatld.”f 16. The court looked to the public policy of New
Mexico and the “plain meaningf “bodily injury” with respect to its use in the case ldgh.But
the court emphasized, several times, that thsavwquestion that would depend on “the language
in the particular insurace policy” in the casde.g, id. 11 2, 9, 12, 16. Th@onzalesourt
distinguished several other caseaching a different result onelyround that the policy at issue
in those cases was “materially differedd” § 17. For example, iAllstate Insurance Company
v. Handegard70 Or. App. 262, 688 P.2d 1387 (1984), “toairt based its decision on the
language contained in the specifiolicy at issue, which incledl loss of services in the
definition of ‘bodily injury.” Gonzales1996-NMSC-041, 1 26. “Accordingly, theldndegard
court held that in an accident where only wie sustained physicahjury, and her husband
suffered the loss of her services, two people sedifédbodily injury’ inone occurrence under the
language of the policyId. (citing 688 P.2d at 1390). “Whecognize that different policy
language may produce a different outcome; timasresolve the issue before us solely on

Gonzales’ policy and our state statutdd.”



Accordingly, it is the specific policy languageissue in this caghat will dictate the
result. Here, in contrast t8éonzalesthe policy defines bodily injurin a different manner than
its ordinary meaning. Doc. 34 at 12. The languafgbe contract controls this dispute, and,
pursuant ta@Gonzalesthe Court must use the definitiontaddily injury in the contract rather
than the “plain meaning” of the term. Umd¢SAA’s own definition, Ms. Calderon’s loss of
consortium claim is a bodily injury because iaimental injury that arose out of physical injury
to some person.e., her husband.

USAA argues that this interpretation “rendgnjvithout meaning the distinction between
‘each person’ and ‘each accidemt’the policy.” Doc. 34 at 6. ThCourt disagrees. Frequently,
more than one person is injured in a car accidéMs. Calderon had been in the car with her
husband and also hurt or killed, there would belispute in this case at all: each person who
suffered an injury in the accident would dxtitled to $100,000 of coverage. USAA is correct
that Ms. Calderon herself was raitysically injured irthe car accident, bittis undisputed that
she suffered a mental injury resulting fromrm hasband’s physical injury in the car accident.

USAA argues, however, that Ms. Calderon’s igjis derivative to her husband’s rather
than separate. This is important, USAA assédsause the definition of “bodily injury” in the
policy was intended to “harmonize with the LimatsLiability section to limit recovery of all
damages that flow from the one person withdhe true physical injur’ Doc. 34 at 7. Although
this may have been USAA’s intent, this unexprdsagent must give way to the clear language
in the contractPonder 2000-NMSC-033, 1 14. The language @& thsurance contract specifies
$100,000 per bodily injury and defines bodily injuryitclude mental injuries as long as they
are based on a physical injury to someone. USAAd have effectuatieits stated intent by

defining “bodily injury” to include nanental injuries or only meat injuries suffered by the



“same” person physically injured (as opposed tmfs” person). Or, it could have clarified (as
did the policy inGonzale}that damages sustained by anyone assa result o physical injury
are part of the “each person” coverage.

USAA does make the valid point that proweiss of a contract should be interpreted by
reading the contract as a wholéhex than by simply reading parf the contradn isolation.
Doc. 42 at 6-7. The “Limit of Liability” sectiorread in isolation, feors Plaintiff’'s position
while the definition of “Bodily Injury,” read in isolation, favors Defendant’s position. So, what is
the result when those two provisions are reagther? The Limit of Liability section does
provide some indication that when USAA used thrm “some person” in the Bodily Injury
definition, it meant to use the term “same pers But using one section of a contracttange
a word used later in the contract is different thaimg one part of a contract to clarify another
part. Thus, rather than clarifyg the term “Bodily Injury,” refeence to the “Limit of Liability”
section demonstrates an ambigu‘In construing insurance fioy provisions, ambiguities arise
when separate sections of dippappear to conflict with onanother, when the language of a
provision is susceptible to more than one meaniign the structure of the contract is illogical,
or when a particular matter of coveragaot explicitly addressed by the policyrdnder 2000-
NMSC-033, 1 11 (internal quotation marks and altena omitted). If the Court were to agree
with USAA that the definition of “bodily injuryis flawed or contradictry, it would be required
to construe such ambiguity liberally favor of the insured and covera@afeco Ins. Co. of Am.
V. McKennal1977-NMSC-053, 1 20, 90 N.M. 516, 520 (1994jhough Ms. Calderon is not the
insured, she is arguing in favof coverage. Therefore, any ambiguity created by reading the
Limit of Liability section together with the Bdgilnjury definition must be resolved in her

favor.

10



As alleged in her state-court claim, Ms. Galth suffered a mental injury arising out of
physical injury to someone in a car accidenirmythe period of policy coverage. Two people
suffered bodily injury in the accident, as defin®y the policy at issue. Therefore, the per-
occurrence limit of $200,000 applies.

CONCLUSION

For the above stated reasons, PlaintifflA% Motion For Summay Judgment Against
Defendants Calderon (Personally And As EsRepresentative) And Wade, filed January 17,
2019 (Doc. 34) iDENIED; and Defendant And Counter-Plaintiff Bethany Calderon,
Individually And As Personal Representative e Estate Of Sebastian Calderon, Deceased’s

Motion And Counter For Summary Judgmeiied February 22, 2019 (Doc. 40)&RANTED.

,4%6 W
STEVENC. Y ROUGH £
UNITED STATES MAGISTRATE JUDGE

Presiding by consent
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