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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

NICOLITA MONTOYA,

Plaintiff,

V. Civ.No. 18-590SCY/JFR

LOYA INSURANCE COMPANY, a
foreign corporation doing business in
New Mexico,

Defendant.

MEMORANDUM OPINION AND ORDER

DENYING DEFENDANT'S MOTION FOR
PARTIAL SUMMARY JUDGMENT

THIS MATTER comes before the Court on Deflant Loya Insurance Company’s
Motion For Partial Summary Judgent Regarding Bad Faith Andolations Of The Unfair
Claims Practices Act, filed June 3, 2019. Doc. 71. Defendant Loya algud3aintiff was not
legally entitled to receive payment of any portadra state jury verdict before the state court
entered a final judgment in that case. Becaudddith is typically a question for the jury and
because Defendant has not demonstratedNinatMexico bad-faith insurance law does not
apply between the time of a jury verdict and fimal judgment, the Court rejects Defendant’s
argument. In the alternative, Defendant aggthat, because it payed Plaintiff prejudgment
interest, Plaintiff was not damaged by any gafapaying this verdic The Court likewise
rejects this argument because, assuming Defefaiéad to pay the jury verdict for frivolous
and unfounded reasons, prejudgment interest magomstitute the full measure of damages to
Plaintiff or adequately addse the bad faith conduct allegdtherefore, the Court DENIES

Defendant’s Motion For Paal Summary Judgment.
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BACKGROUND

A. Procedural History

Plaintiff filed this suit on May 17, 2018 in statourt. Doc. 1-1 (“Compl.”). On June 25,
2018, Defendant removed the case to federal dood. 1. In her Complaint, Plaintiff contends
that she was in a motor vehe accident on Octob&, 2016. Compl. § 8. According to the
Complaint, the accident was the fault of thieestdriver, who fled the scene. Compl. 11 9-10.
Plaintiff made a claim for Uninsured Insurarn8enefits with her auto insurance company,
Defendant Loya. Compl. I 11. Plaintiff filed suit against Defenuhasitate court in February 22,
2017. Compl. 1 20. On January 25, 2018, a jury reddeereerdict in favoof Plaintiff against
Defendant in the amount of $23,742.82. CompKl3%6. Defendant continued to delay paying
the claim even after the verdi€ompl. I 51. The failure foay caused Plaintiff financial
hardship. Compl. I 32. The Complaint bringasms for Breach of Contract, Insurance Bad
Faith, Unfair Insurance Claim Practices, &hdfair Trade Practices. Doc. 1-1 at 5-9.

Prior to the commencement of discovengifiiff filed a Motion for Partial Summary
Judgment Regarding Bad Faith and Violations efltimfair Claims Practices Act, Doc. 8, and on
March 11, 2019 the Court issued its Menmaiam Opinion and Ordalenying Plaintiff's
Motion, Doc. 57. The Court found that the pastsgyreed that, on Gatier 3, 2016, Plaintiff was
in a motor vehicle collisiomiolving an unknown driver who fled the scene, and Plaintiff's
property was damaged as a result. Doc. 57 Rlatiff made an Unisured Motorist (“UM”)
claim under her auto insurance angaeed the claim to her insuréd. The Court further found
that the parties disputed the facts surroundingh®figs claim and the reasons Defendant denied
it. 1d. at 3-4. Plaintiff asserted sliled suit in state court becauBefendant denied her claim on
the basis that “the damages claimed did nppka within the policy péd,” even though the

accident was well within the policy peridd. at 3. On the other hanBgefendant asserted that



Plaintiff openedwo claims for the one accidend. at 3-4. Defendant denied one claim as being
outside the policy limits and never denied $lkeond claim, stayinig communication with
Plaintiff about the open claimrbughout mediation and tridH.

The state-court case wenttt@l and the jury found Plaiifit 0% at fault and awarded
$23,742.82 in damages on January 25, 2@iL&t 3. Defendant did not pay the claim until June
29, 2018Id. at 3. The parties disputed whether Rtiffi made multiple requests for payment
during that periodid. at 3-4. Defendant assedt that it delayed payment due to advice of
counsel pending the resolution of disputedessiegarding costs,grand post-judgment
interest, and a lien from First Recovery Grolgpat 4.

The Court denied the motion for summauggment due to this factual dispute and
declined to consider the new argumdplEintiff raised in her reply briefd. at 6-9. Most
relevant for the present moticthe Court denied Plaintiff’'s niimn for summary judgment based
on the delay in payment after the jury vetdithe Court found that “whether defendant
committed bad faith in delaying payment is a question for the jldydt 10.

Although the Court denied Plaintiff’s motion for summary judgment, it also rejected
some of Defendant’s arguments in the procBs$endant contended that it delayed payment
because no contractual obligation to paists in the absence of a judgmedt.Defendant also
asserted that it was waiting on @sunsel to instrudt “as to how, when and the amount to pay”
in light of “ongoing issues regarding costglgre- and post-judgment interest still being
litigated” and the resolution of a medical services lidnThe Court disagreed with Defendant’s
reliance orState Farm General Insurance Co. v. Cliftd®74-NMSC-081, 1 8, 86 N.M. 757,

759, andHauff v. Petterson755 F. Supp. 2d 1138, 1147 (D.N.M. 2010), which Defendant cited



in support of an argument that the delay was not bad faith as a matter lof @wL0-11. The
Court explained:
Defendant’s asserted reasons for détayis case—advice of counsel and the
existence of a lien—are significantly lesghstantial than the reasons for delay
presented irlClifton. Defendant does not explainhy it could not have, for

example, tendered the requested amouakchange for an indemnification
agreement placing the responsibility fesolving the lien on Plaintiff.

.. .. [In addition,] Defendant did not netdtake five months to “investigate”
and “evaluate” this claim. It had already had ample opportunity to make its
investigation before the fjy rendered its verdicgnd by its own admission had
already evaluated the claim asntoonly the cost of a defense.

Nonetheless, the Court concluded that a-fn@nth delay in payment did not constitute
bad faith as a matter of lavd. at 11. Although the New Mexico Court of Appeals has found that
“unreasonable delay, in bad faith, in making payts@ursuant to the insurance contract” states
a claim for relief,Travelers Ins. Co. v. Montoya977-NMCA-062, 1 5, 90 N.M. 556, 557, the
Court found the case unhelpful for purposes afimary judgment because the court of appeals
in that case indicated that a cldion bad faith “depends on the facttd’ at 12. The Court
ultimately concluded: “Certainly, &intiff is correct that a delagf any amount, if it is frivolous
or unfounded, can constitute a breach of therar&iduty to act honestly and in good faith.
NMRA Civ. UJI 13-1702. But on thedacts, a reasonable trialfatt could resolve the question
in favor of either party.” Doc. 57 at 11.

B. Defendant’'s Motion for BRdal Summary Judgment

After the Court's Memorandum Opinion andder, Defendant filed the present motion
for partial summary judgment, asking the Cdaragain consider the issue of the alleged
payment delay. Defendant elaborates on gsiment that, under tirelevant policy, it was

required to pay only “damages which an insysedson is legally entitled to recover from the



owner or operator of an uninsured motor vehidbac. 71 at 3. Because a jury verdict is not yet
a legal entitlement, Defendant argues that Pfaiwtis not “legally entitled to recover” payment
before a final judgment was entered on the ddsat 2-3. In support of its motion, Defendant
presents the following facts, wihi@re undisputed except where noted.

Defendant issued New Mexico AuRmlicy No. 62 604581180 to Plaintiff, which
covered a 2002 Dodge Durango. Doc. 71 at 30at;, 81 at 3. The policy provided Uninsured/
Underinsured Motorist Coveragadcontained the flmwing provision:

Subiject to the Limits of Liabilit, if you pay a premium for Uninsured/

Underinsured Motorist Bodily Injury Coverage, we will pay for damages which

an insured person is legally entitled ézover from the ownear operator of an
uninsured motor vehicle or undesured motor vehicle . . . .

Doc. 71 at 3 1 2; Doc. 81 at 3.

Plaintiff was involved ira motor vehicle accideimtvolving an unknown driver on
October 3, 2016. Doc. 71 at 3 T 3; Doc. 83.dDn January 20, 2017, Defend&rst learned of
a Medicaid lien in the amount of $169.54 for treent related to the October 3, 2016 accident.
Doc. 71 at 3 1 4; Doc. 81 at 3+©On September 20, 2017, Defendant received subsequent
correspondence that indicated the lien had nenipaid. Doc. 71 at 4 { 5; Doc. 81 at 3-4.

A state jury ultimately decided the outcowfePlaintiff’'s uninsured motorist claim,
awarding Plaintiff $23,742.82 throbh@ Special Verdict entered on January 25, 2018. Doc. 71 at
4 9 6; Doc. 81 at 3. On January 29, 2018, Hffimmtounsel at the time, Richard W. Sutten,
attempted to negotiate a settlement of all of Plaintiff's claims, including the bad faith claims, the

jury verdict, and costs and puejgment interest. He offered behalf of Plaintiff to waive

! Defendant’s undisputed fact does not sehfiiie amount of the lien. Doc. 71 at 3 4.
Plaintiff's response calls atteati to that amount. Doc. 81 at 3. In reply, Defendant criticizes
Plaintiff for failing to cite to record evidee in support of her agsien. Doc. 90 at 2. The
amount of the lien, however, isdicated in Defendant’s own citeecord evidence. Doc. 71-1.



mandatory post-judgment interest in exchangdut payment of the verdict and discretionary
prejudgment interest and costs. Doc. 71 at 4 Pi.January 31, 2018, counsel for Defendant,
Leonard R. (Bud) Grossman, requested an extetsimspond to Plaintiff's offer of settlement
on the basis that pending questions remaineddegpPlaintiff's bill of costs and the statutory
limit on prejudgment interesid. I 8. On February 7, 2018, Mr. Sutten filed Plaintiff's Costs Bill
with the Courtld. § 9. On March 27, 2018, Mr. Sutten agmidicated that Plaintiff sought 15%
prejudgment interest and Mr. Grossman qgoesd the appropriateness of that amolght{ 10.
Within an hour, Mr. Grossman responded torRitj stating the law that governs prejudgment
interest provides for 10%, not 15%. { 11. And, as of March 27, 2018, Defendant had not been
informed if the Medicaid lien had been resolviedd § 12.

Still not having received any paymentaslune 6, 2018, Plaintiff filed a Motion for
Entry of Judgement and other discretionary awddd§] 14. On June 7, 2018, Plaintiff filed an
Amended Costs Bill, which included additional costs the state court ultimately determined to be
nonrecoverable pursuant to Rule 340NMRA, such as mediation fedd. § 15. On June 22,
2018, Defendant responded in opposition torRiffis Motion for Entry of Judgmentd. | 16. A
week later, on June 29, 2018, Defendamd pize amount of the jury verdidd. § 173

Rather than file a reply in support of her fidm for Entry of Judgment, Plaintiff notified
the state court on July 10, 2018, ttked motion was ready to be hednl.§ 18. The state court

held a hearing September 19, 2018 related tdigweetionary award of Plaintiff's costs and

2 Plaintiff does not dispute Defendant’s Fact Nb4.2 and 14-23, but rathargues that they are
immaterial. Doc. 81 at 4. Becausattls a legal, not a factualsiute, the Court considers these
facts undisputed.

3 Defendant’s Fact No. 17 stateatthPlaintiff” paid this amount. The Court assumes this was an
error and Defendant intended to state that dertais payment; the cited record evidence
establishes that it was Defendant who paid this am&eaeDoc. 8-3.



interest.d. 1 19. Plaintiff prepared an order on gireposed form of judgment on October 2,
2018.1d. T 20. In an October 22, 2018 ordek #tate court entered final judgmdnt. | 23. It
also rejected Plaintiff's demaridr mediation fees and for prejudignt interest in excess of the
statutory limit of 10%ld. 1 21-22.

Ultimately, Defendant assertsathactions Plaintiff's counsel took in the underlying state
case after the January 25 jury verdict causedétay in payment of that verdict. Defendant’s
Fact No. 13 states that “Loya was aware of poss#sues including Plaiffitis costs and interest
that would need to beddressed by the Courtd. I 13 (citing Deposition of Jose Bolanos, Loya
Insurance adjuster, Exhibit Bt 17:4-14). Defendant relies tme deposition testimony of Mr.
Bolanos, who testified first in his capacity@sfendant’s corporate reggentative under Federal
Rule of Civil Procedure 30(b)(6and subsequently testified inshindividual capacity as a fact
witness. In his capacity as the corporate representative, he testified as follows:

Q. Regardless of any negotiations, it Wwayga'’s obligation to pay that verdict,
yes?

A. At that point, no.
Q. Why not?
A. Because there were legal ramificatiptengs that were pending still. There

could have been an appeal filed. Theould have been motions filed. There
could have been court costs, intesdbtat would need to be addressed.

Doc. 71-5 at 2.

Plaintiff disputes Fact No 13, citing toettMr. Bolanos’s testiony in his individual
capacity as a fact witness. During thisiteshy Mr. Bolanos, who was also the adjustor
responsible for handling Plaintiff’claim before the state tri@mak place, explained that he did

not immediately take action to pay the adverse state jury verdict because he was waiting for



direction from Mr. Grossman. Doc. 81-3 at 5. fideher testified that he did not know about any
negotiations between Mr. SuttendaMr. Grossman. Doc. 81-3 &t Defendant argues in reply
that Mr. Bolanos’ Rule 30(b)(6) testimony does cmtradict his fact witness testimony: “Mr.
Bolanos’ lack of personal knowledge as to antipalar matter does not mean that Loya also
lacked such knowledge.” Doc. 90 at 2. As sethftoelow in more detail, the Court construes
these facts in favor of PHiff, the non-moving party.

C. Plaintiff’'s Statemenbf Additional Facts

In response to Defendant’s motion for parsummary judgmenglaintiff provided a
number of additional facts. She first assehat Mr. Bolanos had no knowledge of any post-
verdict settlement discussionsween Mr. Grossman and Mr. Sutten and that Mr. Grossman did
not otherwise advise Defendant of such dismuss. Doc. 81 at 5 2. Although Plaintiff's
counsel, Mr. Sutten, sent Defendant’s counseraail four days aér the jury verdict
demanding payment of the verdict by Februarg018, Mr. Bolanos did neee that email or
learn of any settlement discussions betweenGrossman and Mr. Sutten until April 11, 2019,
the day before Mr. Bolanos’ depositidd. § 3. Thus, none of Mr. Bolanos’ post-verdict claims
handling decisions were made as a resulhefpost-verdict sééiment negotiationdd. at 6 § 4

Regarding the timing of Defendant’s duty to/fhe state verdict, Plaintiff asserts that
“Loya’s insurance policy does not require entryagtidgment before payment of a claim based
on a jury verdict.1d. 1 5. As support, Plaintiff citeseatdeposition of Chris Bennett, a Rule
30(b)(6) witness, as follows:

Q. Okay. Is there any portion of thadlicy where it says a judgment must be
entered to pay a claim on a jury verdict?

4 Defendant does not dispute Plaintiff's facts bdt argues they are immeaial. Doc. 90 at 2-3.
The Court therefore considers these facts undisputed.



A. Not that I'm aware of.

Doc. 81-1 at 3. Although Defendant admits that “the policy does not say verbatim that a
judgment must be entered to paglaim,” it disputes Plaintiff's fifth asserted fact based on the
“legally entitled to recover” laguage in the policy. Doc. 90 at 3.

Plaintiff states in her sixth fatthat “[tlhere was no basis &ppeal the [state court] jury’s
verdict determining liability and damages.” D84. at 6 6. Plaintiff supports this fact with
citation to the depositiotestimony of Mr. Bolanos, in his cagty as a 30(b)(bwitness, during
which he testified that no one in Loya had any discussions about appealable errors. Doc. 81-2 at
2. Mr. Bolanos also testified that Mr. Grossmahrsiited a post-trial report indicating an appeal
was unlikely.ld. at 4. He testified that no one thatkmew of in Defendant’'s company wanted to
appeal the verdictd. at 5-6. Defendant contegtss fact, noting that ibbjected to this testimony
and that “[t]he cited testimony de@ot establish that there was basis to appeal the [state
court] jury verdict, only that Mr. Bolanos was ware of any basis” and “Mr. Bolanos testified
that whether or not there wesay appealable issue was the purview of Loya’s defense counsel
and that a final decision on the issof an appeal had not yet beeade.” Doc. 90 at 4. At best,
Defendant’s cited evidence creates a factusgdute concerning whether or when Defendant
decided not to appeal the verdict.

Mr. Grossman never requestedaolvised Defendant to payetistate court jury verdict.
Doc. 81 at 6 1 7 Plaintiff's Fact 8 states that “Loyeas no policies, procedures, training and
processes relating to payment of jury verdictitihg again to the tésnony of Mr. Bennett as a

30(b)(6) witnessld. 8. In response to Plaintiff’'s cowl's questions, Mr. Bennett testified:

5> Defendant does not dispute Plaintiff's Fact No. 7, but argues it is immaterial. Doc. 90 at 6. The
Court therefore considers this fact undisputed.



Q. Let's move on to topic 5, “The poliaggprocedure, training and processes
relating to payment of jury verdictsicluding the payment approval process and
the authority levels of each person involved;” okay? Topic 5.

A. Yes, sir.

Q. And my understanding from Ms. Sant®shat there is no documents to go
with that?

A. Not that I'm aware of.
Q. So, no procedures, no protocols?
A. No, sir.

Doc. 81-1 at 3. Defendant disputes this faiting to further testimony of Mr. Bennett on
guestioning from his own attorney:

Q. I have a few questions just for follayp. And we’ll start With the topic 5, the
payment of jury verdicts. You were asked about policies and procedures, and
there was a statement about, there is rigips or procedures. Would it be more
accurate to say there’s noitéen policy or procedure?

A. Correct.

Q. Is there actually a procedure that Hujusters follow when they have a jury
verdict that is to be paid?

A. Request the instructions from defensertsel, and as part tfe discussions of
what the next steps or options are.

Q. Okay. And then, from there, do thegeal to get the appropriate authority in
order to get that check issued?

A. Once we get the drafting instructiomsd the W-9 that are required, then the
authority is taken care of and the check is issued.

Q. Okay. So, that's basically the pers - procedure or process?
A. Correct.

Doc. 90-1 at 3-4.
Drawing all factual inferences in favor tife non-moving party, the Court finds that

Defendant’s motion fails as a matterdaiv for the reasons explained below.

10



Il. STANDARD OF REVIEW

“The court shall grant summary judgmenthié movant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). A dispute about a teaal fact is “genuine” ithe evidence is such that a
reasonable jury could return a verdict for the non-moving partgierson v. Liberty Lobby, Inc
477 U.S. 242, 248 (1986). In other words, a disgigenuine “if there is sufficient evidence on
each side so that a rational trier of fact could resolve the igbee way,” and it is material “if
under the substantive law it is essential ®phoper disposition of the claimBecker v.
Bateman 709 F.3d 1019, 1022 (10th Cir. 2013) (intempadtation marks omitted). In reviewing
a motion for summary judgment, the Court vidiws evidence and all reasonable inferences
therefrom in the light most favorable to the non-moving p&t.C. v. Thompsoia32 F.3d
1151, 1156-57 (10th Cir. 2013) (intefmpuotation marks omitted)nitially, the party seeking
summary judgment has the burden of showingttiere is no genuine disguas to any material
fact. See Shapolia v. Los Alamos Nat'| La®#92 F.2d 1033, 1036 (10th Cir. 1993). Once the
moving party meets its burdengthon-moving party must showathgenuine issues remain for
trial. 1d.

The issue presently before the Court is whettiewing all reasonablfactual inferences
in favor of Plaintiff, a reasoide jury could find that Defendéie payment of the jury verdict
several months after that vertiwas entered, but before the staburt entered a final judgment,
constituted bad faith. The standafdeview for this issue is nentirely clear. A plaintiff must
show that a denial of a claimfisvolous or unfounded, but in casefsdelay rather than denial, it
appears that a simple reasonableness standalidsaf he relevant New Mexico pattern jury

instruction, UJIl 13-17Qdnstructs that:

11



An insurance company acts in bad faith when it refuses to pay a claim of the
policyholder for reasons which aré/rlous or unfounded. An insurance
company does not act in bad faithdsnying a claim for reasons which are
reasonable under the terms of the policy.

NMRA Civ. UJI 13-1702see also Am. Nat. Prop. & Cas. Co. v. Cleve]|&td 3-NMCA-013, 1
11, 293 P.3d 954, 958 "(“[I]n New Mexico, an insuaets in bad faith when it denies a first
party claim for reasons that arévfrlous or unfounded.”). This juripstruction is to be given in
every first-party claimld. (use note). The rest ofghnstruction is bracketed:

[In deciding whether to pay a claim, timsurance company must act reasonably

under the circumstances to conduct a tinaglgt fair [investigation] [evaluation]
of the claim.]

[It may not unreasonably delay its notifican to the policyholder that the claim
will be paid or denied.]

[A failure to timely [investigate] [evaluatfpay] a claim is a bad faith breach of
the duty to act honestly and in good faitlthe performance of the insurance
contract.]

Id. The use note indicates that “[tlhe bracketedond, third and fourth paragraphs are to be
given where the plaintiff's cause of action and @évidence would justify a jury verdict on the
basis of unreasonable delay in invediaor payment of a first-party claimld. (use note)see
also Cleveland2013-NMCA-013, 1 13 (the insurer “mustt reasonably under the circumstance
to conduct a timely and fainvestigation and evaluation”).

“Unfounded’ is defined not as ‘erroneous’ ‘arcorrect,” but rather the failure to
exercise care for the interests of the insuredyrhitrary or baselesgfusal to pay, lacking
support in the language of the policytbe circumstances of the clainCleveland 2013-
NMCA-013, 1 11 (quotingloan v. State Farm Mut. Auto. Ins. C2004-NMSC-004, 1 18)
(alterations omitted). “Unfoundeds synonymous with ‘frivolous.”ld. (quotingSloan 2004-
NMSC-004, 1 18). “Frivolous or unfounded” appearbdéca more difficult standard for plaintiffs

to meet than “unreasonableness.” As the presetiomis about a delay raththan a denial, the

12



standard may be reasonableness rather thasidusness. But becautee parties do not brief
the differences in these standards, and bedaefsndant’s motion fails under either standard,
the Court does not determine whichredard applies in the present motion.

Il DISCUSSION

The Court first defines the scope of Defemtamotion for partial summary judgment,
including which causes of action Defendahéllenges in its motion. Standing alone,
Defendants’ first paragraph indiea that its motion is directeéd only one cause of action. Doc.
71 at 1. Defendant state©fieof [Plaintiff's] claims pertainso Loya’s payrent of the jury
verdict. Thisclaim is based on undisputed facts and is ripe for judgment as a matter dtilaw.”
(emphasis added). In its caption and religjuested, however, Defendant refers to both
Plaintiff's Bad Faith claim (Courlt of Complaint entitled “Insuance Bad Faith”) and Plaintiff's
Unfair Claims Practices Act (“UCPA”) claim @@nt Il of Complaint entled “Unfair Insurance
Claim Practices”). Doc. 1-1 at 6, 8 and Dét.at 1, 20. As a result, the Court construes
Defendant’s motion as applying to both Courdnd Count Il of the Complaint. Further,
Defendant makes clear that itnst seeking summary judgment rtield to allegations that it acted
in bad faith or violated the UCPlBefore the state jury issued usrdict. Doc. 1-1 at 1 (noting it
is only seeking summary judgment to the exteatrfdff's claims “pertain[] to Loya’s payment
of the jury verdict”). Thus, Defendant’s Motidor Partial Summary Judgment is directed at
Plaintiff's claims that Defendant acted in badHand violated the UCPAy not paying the jury
verdict earlier than it did.

In support of its motion, Defendant sets fortlo tawenues to relief. First, it argues it is
entitled to partial summary judgment because, @stéer of law, its duty to pay the jury verdict
did not arise until the state court enteredhalfjudgment. Second, Defendant argues that

because it paid Plaintiff prejudgment interesty delay in paying the verdict did not harm

13



Plaintiff and so cannot constitute bad faithitNer argument sufficiently supports Defendant’s
partial motion for summary judgment as a matter of law.

A. Under New Mexico law, “legal entitlement” can arise prior to the entry of a
judgment.

Defendant argues that it had ololigation to pay the state jumerdict until the state court
entered a final judgment. Doc. 71 at 8. It psiatit that, under both its insurance policy and New
Mexico’s uninsured motorist stagytits duty to pay only arises @nPlaintiff is “legally entitled
to recover.” Doc. 17-7 at 2; NMSA 8§ 66-5-301(® jury verdict, Defendant continues, does
not give a party a legal entitlement to the gexts—only a final judgment does. Doc. 71 at 8-13.

Defendant’s argument fails to recognize thmtst legitimate insurance claims in New
Mexico are paid in the absence of a final juégt indeed, even in the absence of a lawsuit
through which a final judgment could be obtainddw Mexico case law clearly provides that an
insurance company that denies a first pardynelfor frivolous or unfounded reasons, or delays
payment of a claim for reasons that are uroeakle under the circumstances, commits bad faith.
Am. Nat. Prop. & Cas. Co. v. Clevelar&zD13-NMCA-013, T 11, 293 P.3d 954, 958; NMRA
Civ. UJI 13-1702. Neither New Mexico’s model junstructions nor any New Mexico case law
indicates that an insurer whaviolously denies or unreasonalglays a claim may nonetheless
escape liability just because adl judgment has never been eate In short, an insured need
not file a lawsuit or obtain a fihjudgment before being “legallgntitled to recover” on a claim.

The statutes and cases Defertdates do not indicate otheise. For instance, Defendant

argues that “Rule 1-054 suggests tatitlement to damages or any other form of relief does not

® Because Defendant’s policy and New Mexico law both require Defendant to pay Plaintiff when
Plaintiff is “legally entitled to recover” angdecause Defendant’s conduct is constrained by New
Mexico law, the Court looks to New Mexico lawdetermine the meaning of “legally entitled to
recovery” as that phraseused in Defendant’s policy.

14



vest until the entry of fial judgment.” Doc. 71 at 11. NMRA 1-054(B) states:

Any order or other decision, however desigaathat adjudicates fewer than all

the claims or the rights aridbilities of fewer than all the parties does not end the

action as to any of the claims or pariesl may be revised at any time before the

entry of a judgment adjuctting all the claims andlahe parties’ rights and

liabilities.
The Court agrees with Defendant that NMRA54(B) does not requisedefendant to pay a
jury verdict before a finalidgment is entered. And, as eaintiff acknowledges, valid
reasons may exist for a defendant to not immediatisfy a verdict before a final judgment is
enteredSeeDoc. 81 at 8 (“If there was an ongoidgpute concerning the UM verdict, Loya
would have some cause to delay payment.”).

Although NMRA 1-054(B) does not require a dedant to pay a jury verdict before a
final judgment is entered, another statuteute may require something that NMRA 1-054(B)
does not. That is, nothing MMRA 1-054(B) precludes the UCP& some other New Mexico
law from requiring an insurer to pay a verdidopto final judgment ircertain circumstances.
Defendant’s argument that NMRA 1-054(B) exaohe$y governs the timing of when a bad faith
action accrues, if accepted, would provide insoeacompanies impunity for bad faith conduct
committed before the commencement of a law#uientittement to damages or any other form
of relief does not vest until the entry of fipatlgment” as Defendant argues, no amount of
unreasonable delay prior to obtaining a judgmentadcamount to bad faith. As set forth above,
this is not the law in New Mexico. On the flgde, even after a judgment is entered, an
insurance company is not necessarily legally obligated to pay its insured’s claim. This obligation
could be delayed, for instance, if an insuranaegany has a valid reason to file a motion for a

new trial, to file a motion to alter or amend fhdgment, to move for redf from a judgment for

a variety of reasons, or to appeal the judgment.

15



That a final judgment does not always equata legal entittement to recovery is
consistent with the New Mexico Supreme QGurecognition that thguestion of when an
insured is legally entitled to recover on a claioges not have a clear answer. Instead of being
fixed to one specific event, the New Mexicopgame Court noted that “the phrase ‘legally
entitled to recover’ seesrsomething of a chameleon, vanyiwith the facts and procedural
context in which the need to define the phrase ari@waddiansky v. State Farm Mut. Auto. Ins.
Co, 2007-NMSC-015, 1 13, 141 N.M. 387, 390. “In thetadict, the phrase seems potentially
circular. That is, it may mean only that a daefrcompetent jurisdiction has determined the
plaintiff has a right to recoveAlternatively, it may mean thatéhe is no statutory or other legal
barrier to recovery.id. I 11. Thus, when an insured is “legadiytitled to recow& is not always
clearly defined. For instance, rather than inginggcjuries that the filing of a judgment triggers
an insurance company’s legal obligation to iaynsured’s valid claim, New Mexico courts
instruct juries that “in deding whether to pay a claim, the insurance company must act
reasonably under the circumstances . . . "RMCiv. UJI 13-1702. In sum, a legal entitlement
to recover after a jury verdidepends on whether a delay in payment would be “reasonable
under the circumstances” rather than on some fixedteguch as the filing of a final judgment.

Finally, Defendant’s argument fails becauseauld require the Court to conclude that
the term “legal entitlement” as used in Dedant’s policy has a different meaning pre-lawsuit
than it does post-verdict. Cldara final judgment does notrse as a trigger to “legal
entitlement” pre-lawsuit. Instead, legal entitiEamhaccrues at the point an insurance company
fails to “act reasonably und#ére circumstances . . .” NMR&iv. UJI 13-1702. Defendant does
not explain why this same standard shouldooattinue to apply oncan insured has filed a

lawsuit or once a jury has entered a verdicar@®d, the adversarialto@e of litigation may
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affect what is considered unreasonable once auitvgdiled, but this does not mean that the
reasonableness standard can no longer be appkdeindant cites no case in which a court has
held that this reasonableness standard ceasgplp once a lawsuit Bébeen filed or once a
verdict has been obtained. Absent anyustaty language or NeWMexico case supporting
Defendant’s position, the Court dedsto find that the meaning of the words “legally entitled”
change after a jury verdict to me@nce a judgment is entered.”

Whether an insurer delayed paying an inswetiim in bad faith is typically a question
for the jury.City of Hobbs v. Hartford Fire Ins. Col62 F.3d 576, 586 (10th Cir. 1998). Of
course, a trial court shouldagit summary judgment to a deéant insurance company if no
reasonable jury could find that a delayed payment constituted badffRikhintiff's bad faith
claim were based on Defendant’s refusal to @d$%% rate of prejudgment interest when the
governing statute provided for no more than a @, for instance, Plaiiiff's claim would fail
as a matter of law. But Plaintiff does not astieat Defendant’s deyan paying prejudgment
interest constituted bad faith. Instead, she artheDefendant did not contest the jury verdict
and, as a result, had an obligation to pay the anafuhat jury verdict while the parties engaged
in negotiations and litigation over the approf@iamount of prejudgment interest. The Court
addresses in Section E whether gfremise of Plaintiff's argumeis valid—that an insurance
company must at least pay the uncontested abwfla claim while it litigates the amount it
contests. Assuming the validity of this preejisowever, whether the delay in paying the
uncontested amount was “reasonable under the catamees” is better left to a jury, as the

Court indicated in its previous Memorandum Opinion and Otder.

" Because the Court rejects Defendant’s argurien Plaintiff was not legally entitled to
recover until the state courttered its judgment, the Couréed not address Plaintiff's
arguments based on Fed. R. Civ. P. 30(b)(6) and the mend-the-hold doctrine.
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B. Defendant is still subject to thettks of an insurance company under New
Mexico law even if it “steps intthe shoes” of the uninsured driver.

Defendant further asserts that “it is tnegment and not a verdict that makes Plaintiff
‘legally entitled to recover’ damages” becausstieépped into the shoes of the uninsured driver.”
Doc. 71 at 10-11. The Court understands Defendangsment to be that because a plaintiff is
not legally entitled to collect from an unimed driver without ofatining a judgment, and
because the defendant insurance company statius #moes of an uninsured driver, Plaintiff is
not legally entitled to collect from Defenddftie uninsured driver’'surrogate) without a
judgment. Defendant’s argument ignores the aastunt of law in New Mexico applicable to
insurance companies, suchtlas duty of good faith and faitealing, that does not apply to
private motorists. And again,gHogical extension dbefendant’s argument is that insurance
companies would have impunity for bad faitmdact committed before the commencement of a
lawsuit—a time during which a plaintiff could nobtain a judgment. The Court disagrees with
Defendant’s position thdhis is the import oState Farm Mut. Auto. Ins. Co. v. Maidmetf288-
NMCA-060, 107 N.M. 568, 761 P.2d 446.

In Maidment the New Mexico Court of Appeals recognized that, bsean insurance
company stands in the shoes of an uninsure@rmdwhen its insured sues for UM benefits, a
plaintiff cannot recover punitive damages fridme uninsured driver’s estate. 1988-NMCA-060,
1 14. Accepting Defendant’s argument, baseamdment a plaintiff with an undisputed
uninsured motorist claim would have no legatitlement to coverage unless she brought a
lawsuit and obtained a judgment. Bdididmentemphasizes that this is not the case in New
Mexico: the insured does not have to “bring aaiection against the uninsured motorist before
making a claim under the coverag&988-NMCA-060, T 19. Nothing iMaidmentindicates

that, once the insured files her claim, she islegally entitled to payent until she sues her
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insurance company and obtains a judgment, ritemiaow valid and cleéher claim might be.
Indeed, such an extrapolation would run coutdexell-established law in New Mexico that
unreasonable delay in payment géist claim is, itself, bad faitiTravelers Ins. Co. v. Montoya
1977-NMCA-062, 1 5, 90 N.M. 556, 553ee alsiNMRA Civ. UJI 13-1702.

The other cases Defendant cites fare no beéteAllaster v. Brutonfor instancedid not
address the period at issue in the present tasd¢ime between a vaotland court judgment.
655 F. Supp. 1371 (D. Me. 1987).McAllaster, an insured admitted he waartly at fault for an
automobile accident but denied thatwas one hundred percent at fddltat 1374. The insured
sued his insurance company and sought padi@mary judgment on his insurance company’s
contractual liability tgpay him benefits available under thederinsured motorist provisions of
the policy.ld. at 1373. The court denied the plaintifff®tion because “there are a great number
of factual issues that the jury must resolve befocan be decided whether [defendant insurance
company] is legally liable for Plaintiff's injuriesltl. at 1374. It does not follow from
McAllasters holding (that the liability issue should goaqury) that liability only arises from a
judgment.

Like McAllaster, the court inGlobe & Republic Ins. Cai.. Independent Trucking Go
OKIl., 387 P.2d 644, 646 (Okla. 1963), considered whétheler the facts and circumstances the
‘legal liability’ of [the defendant] has been shown.” The cocwncluded “that it was established
by the trial and judgment in the prioritsof Lawrence against [the defendanid” Thus, the
court grouped the verdict and judgment togetlwhich does not support Defendant’s argument

that a judgment, not a jury vect] establishes legal liability.

8 Globe & Republic Ins. Calso highlights the unusual postwf the present case. The time
between jury verdict and judgment is usuallgasured in days, not months. Thus, bad faith
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Finally, in State Farm Mut. Auto. Ins. Co. v. Girtmda7 S.E.2d 364, 365 (Ga. Ct. App.
1966), “[tlhe sole question . . . [was] whethenot it is essential a& condition precedent to
bringing suit against the insurdor uninsured motorist proceedsjat suit must first be brought
and judgment recovered against the known uninsmadrist.” In other words, the question was
whether Georgia would agree wilates like New Mexico, whiatho not require an insured to
obtain a judgment against the uninsured motbe$bre suing the insured’s insurance company
for uninsured motorist benefits. The answer to dlisstion is irrelevant to when Plaintiff in the
present case became “legally entitled to vecbon her uninsured motorist claim.

C. An insurance company'’s duties to settleen liability is clear and act in good
faith apply to all claims, icluding post-verdict claims.

Plaintiff argues that, under the UCPA, an insured need not sue her insurer and obtain a
final judgment before she is “lally entitled to recover” insuree proceeds on a claim. Doc. 81
at 7-9. The provision of the UCPA at issue, 8M8 59A-16-20(E), states that not “attempting
in good faith to effectuate prompt, fair and equitable settlements of an insured’s claims in which
liability has become reasonablyeal” is an unfair and deceptive practice. Defendant argues that
§ 59A-16-20(E) is not applicable here because that provision “clearly and unambiguously
appl[ies] to the settlement of claims nog¢ fayment of a jury vdict.” Doc. 90 at 7.

Defendant’s argument is unpersuasive. It failsecognize that paes often engage in
post-verdict settlement discussions, jasthe parties did in this caSzeDoc. 71 at 4-5
(Defendant’s undisputed facts setting forth setdat discussions between the parties after the
jury entered its verdict). After the jury issuiéslverdict, the partiesngaged in negotiation and

litigation over what costs were taxable awvigat prejudgment interest rate should apply.

claims will rarely implicate a dispute over whether an insurance company must pay a jury verdict
before judgment is entered.
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Defendant provides no reason why § 59A-16E)@{oes not apply to these settlement
discussions.

Defendant has pointed to nothing in thegaage or history & 59A-16-20(E) that
indicates the New Mexico leglature intended to exclude arsurance company’s duty to
attempt “in good faith to effectuate prompt, faindaequitable settlements of an insured’s claims
in which liability has become reasonably clefidm applying in the period between a jury’s
verdict and a court’s entry offaal judgment. Nor has Defendatited to any case that limits
8§ 59A-16-20(E) from reaching post-verdict settlement discussions. Absent any statutory
language or New Mexico case suppw Defendant’s position, thed@rt is reluctant to graft the
limitation Defendant proposes onto § 59A-16-20(E).

Further, the Court finds that the abgellimitation Defendant proposes would be
inconsistent with the public oy behind statutes such as § 59A-16-20(E). As the Supreme
Court of Kentucky noted in determining thatversion of UCPA continued to apply after the
commencement of litigation, an alternative result would measufance companies would have
the perverse incentive to spajured parties tevard litigation, wkereupon the insurance
company would be shielded from any clainbafl faith. Such a reading would undermine the
statute’s fundamental purpose by allowing insuraimcepanies to engage in whatever sort of
practice—fair or unfair—they see fit to emplohnotts v. Zurich Ins. Cp197 S.W.3d 512, 517

(2006). The import of Defendant’s argument Hh&9A-16-20(E) ceases to apply after a jury

enters its verdict is similar. Accepting Deflant’s argument would allow insurance companies

° Defendant makes no argumenrdttthe duty to settle under thkCPA automatically ceases to
apply once a lawsuit is filed and a claim becomésgated claim. Also, neither party addresses
the statute’s requirement that the unfair pcecmust be “knowingly committed or performed
with such frequency as to indicate angmal business practice.” NMSA 8§ 59A-16-20.
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to refuse, for frivolous and unfounded reasongaya valid claim after a jury verdict. Again,
Defendant has failed to provide any authottitgt convinces the Court that the reacl 6DA-
16-20(E) does not extend past time of a jury verdict. Th€ourt thus rejects Defendant’s
argument that § 59A-16-20(E) has no bearing oathér it engaged in post-verdict bad faith
conduct.

D. Defendant’s reliance on its counsel doesinstilate it from bad-faith claims.

For the first time in its reply, Defendant arguieat the Court shouldew the handling of
litigated claims differently thathe handling of non-litigated @ims and that its attorney’s
litigation conduct cannot see as the foundation for an insurance bad faith lawsuit. Doc. 90 at 7
(“the court has recognized the that theredséinction between the handling of non-litigated
claim and a litigated claim, whexxamining an insurers’ actions.ijt. at 9 (“Loya’s purported
delay was in response to its coels directive to wé until judgment had been entered because
he was litigating post-trial matters and engageskitiement discussions.”). The Court agrees
that the adversarial naturelaigation alters the dynamics between an insurance company and an
insured, including the dynamics séttlement discussions once a lawsuit has been filed. This
does not mean, however, that an insurance coygpabligation to act in good faith comes to a
halt once its insured files a complaint—a topidgki Lynch addressed the first part of his
opinion inSinclair v. Zurich Am. Ins. Cp129 F. Supp. 3d 1252 (D.N.M. 2015), the principal
case on which Defendant relies.

There, Judge Lynch concluded that Niédxico courts would recognize that:

[1] an insurer’s duty to act in good fafloes not end when iissured files suit

against it although the insurand insured begin an advarsl relationship at that
time . ..

[2] an insurer has an obligation to timeeassess its initial decision to deny

coverage based upon information receivalosequent to the initial decision, even
if that information is receivedfter suit is filed . . . [and]
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[3] an insurer can be held liable for \atibns of the Unfair Insurance Practices
Act that occur after the filing of suit.

Sinclair, 129 F. Supp. 3d at 1257. AlthoughfBredant extensively cites &inclair, it does not
challenge these conclusioHs.

Like Judge Lynch, the Court believesittNew Mexico courts would only allow
“evidence of an attorney’s litegion conduct to be admissible as evidence of bad faith in rare
cases involving extraordinary fact§inclair, 129 F. Supp. 3d at 1258. The timing of payment to
an insured, however, is inherently a decisiortlierinsurance company rather than simply part
of an attorney’s conduct during litigation. Thecdon of when an insured should be paid is
unlike attorney litigation decisns about what discovery should be requested, what witnesses
should be called, what questions those witreskeuld be asked, and what motions should be
filed. Nor is it like thelitigation conduct the Tenth Circuit found inadmissibléelimberlake
Const. Co. v. U.S. Fid. & Guar. C&'1 F.3d 335, 341 (10th Cir. 1995). Thagation conduct
consisted of (1) a letter from an insurance camg{saattorney to its adjuster opining that the
plaintiff insured was “squirming pretty good”; (&)e decision to file aounterclaim against the
plaintiff; and (3) the decision to joia third-party as a necessary paltly.at 339 & n.5. Unlike
these types of decisions an at@ymnmakes in the course of litigan, the timing of when to pay a
claim is a decision for the insumege company. Thus, although the Gagrees that an attorney’s

litigation conduct generally cannsérve as the foundation for arsurance bad faith claim,

10 Defendant cites to this case in Doc. 71 afgsal3 and discusses il@ngth in Doc. 90 at
pages 7-9. But because Defendant does noedhg an insurer’tigation conduct is
universally irrelevant to thessue of bad faith, the Court nesat delve into the many complex
considerations related to the quess of when an insurer’s litiggan conduct is relevant to the
issue of bad faith, and if it is, spifically what conducis relevant. Insteadhe Court limits its
analysis to the issuesdiparties have briefed.
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drawing all factual inferences Plaintiff's favor, the Court coredes that Plaintiff's bad faith
claim is not founded olitigation conductof Defendant’s attorney.

The Court also rejects Defendant’s argumente same reason Plaintiff urges the Court
to reject it. Plaintiff asserts that because rossman owes no duty of care to his litigation
adversaryi(e., Plaintiff during the state court case),f®sdant’s reliance on him to advise when
payment should be made was an impermissidkegdéon of its duty ofjood faith to a party
who had no such duty. Doc. 81 at 11-12; Doc. 813(abting that the eims adjustor handling
her case, Mr. Bolanos, tdged that his decisions were sbidased on waiting for Mr. Grossman
to advise him what to do.). Mr. Bolanos, Pldirsisserts, neither made any effort to pay the
claim when he received the jury verdict nor madyg effort to see how that failure affected
Plaintiff, his insured. Doc. 81-3 at 3.

The Court agrees with Plaintiff that Defemti@annot delegate its fundamental duties as
an insurer to Mr. Grossman, who does not &ntiff a duty of good fith and fair dealing.

Doc. 81 at 11. Plaintiff correctly argues that, in certain situations, New Mexico has found the
duty of good faith and fair dealing to be noredgble and holds ansarance company liable

for the conduct of third parties if it has so attempted to delegalesten v. National Excess
Insurance Cq.the New Mexico Supreme Court held that “[tjhe duty of good faith dealing by
parties to an insuraea@ontract has been recognizsda nondelegable duty.” 1989-NMSC-040,
1 18, 108 N.M. 625, 62%.In that case, the insurance compavas not relieved of liability for
breaching the duty to undertake a proper ingatibn by having an independent contractor

perform the investigationd. 1 18-20. IrDellaira v. Farmers Insurance Exchangbe New

11 Jessemwas disapproved of on other grounds reldtetie standard for the imposition of
punitive damages biaiz v. State Farm Fire & Cas. Cd.994-NMSC-079, T 25 & n.6, 118
N.M. 203, 210.
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Mexico Court of Appeals explained: “An insurer owes a duty of good fadHair dealing to its
insured. This duty is non-delegablefollows that an insurer oaot avoid or dissolve this duty
by delegating to third parties kssential function of nkéng sure that claims for policy benefits
are handled and determined fairly, prompéind honestly.” 2004-NMCA-132, 1 11, 136 N.M.
552, 555 (citations omitted). THellaira court allowed a claim to go forward against an
insurance company even thougthiad party “ha[d] control ogr and ma[d]e the ultimate
determination regarding the nitsrof an insured’s claim.Id. § 14. The court reasoned that “[a]n
entity that controls the claim determination process may have an incentive similar to that of an
unscrupulous insurer to delay payment or coarcasured into a diminished settlemend.”

The Court’s recognition that ansurer may not abdicate itssponsibilities tdts insured
by simply delegating them to an attorney, howedees not mean that an attorney’s advice is
irrelevant. Defendant’s argument that it cannohélel responsible for itattorney’s decision to
delay payment of the verdict is besdtrfred as an advice-of-counsel defel@eDoc. 90 at 9
(“This is not a delegation of iuty, as Plaintiff suggestbut an integral part of the defense
Loya is entitled to.”). This defense, howewveoes not provide Defendant a path to partial
summary judgment for several reasons.

First, Defendant did not raise it as a bésigartial summary judgment. As the Court
earlier noted in denying Plaiffts motion for partial summary judgment, the Court need not
consider an argument made for the first timeejply. Doc. 57 at 9, 13 n.3. Second, even in its
reply, Defendant did not develop this argumeuttich consisted of a single sentence on page 9
of its reply and aother citation t&inclair. Third, while the Court ages with Defendant’s
interpretation ofSinclair, Sinclair provides it no help. Neith&inclair nor the parties address

whether an insurance company may rely onduica-of-counsel defense in New Mexico, what
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the elements of such a defense would be, orhen¢he claims adjustdras any duty to evaluate
the advice with the insured’s interests in mincewinaking decisions such as when to pay on a
claim? Fourth, the briefs do not squarely addresstivér an attorney’s failure to communicate
that his client should pay a claim constitutes adefosounsel on which the client can rely as an
affirmative defense.

E. A reasonable jury could find that Defemiig stated reasons for the payment
delay do not satisfy its duty of good faith.

Finally, Defendant argues that its delay carrate been bad faith on its part because the
delay was of Plaintiff's owmaking—asking for unsupported coatsd prejudgment interest in
an amount not permitted by statute. Doc. 714al.7. In addition, Plaintiff also had an
outstanding Medicaid lien in the amount of $1698dch was not resolved at the time of the
jury verdict.Id. at 17-18. Plaintiff argues that New Keo law, specifically NMSA § 59A-16-
20(M), prohibits an insurance company fronmgsnegotiations about costs and interest to
influence settlement of an uninsured matbdlaim. Doc. 81 at 9. Section 59A-16-20(M)
prohibits an insurance compafmgm “failing to settle an isured’s claims promptly where
liability has become apparemhder one portion of the policyeerage in order to influence
settlement under other portioakthe policy coverage.” In iteeply, Defendant argues that
§ 59A-16-20(M) does not apply because it “staited settlement under one form of coverage

(i.e. property damage) cannot be usethtioience settlement under another forntoverage”

12The Court has been unable to find authoritfrom New Mexico stateourts on the advice-
of-counsel issue presented hdret American Jurisprudence ogmizes that “[w]hen an insurer
follows an attorney’s advice in not settling or@jecting a claim, such reliance by the insurer is
uniformly recognized as at least one factor tatasidered in deternimgy whether the insurer
acted in bad faith.” 16 Am. Jur. Proof ciéts 3d 419 § 12 (July 2019 update). In addition, in a
case repeatedly cited by Plaintiff (Doc. 8 at 6¢D®&ll at 12-13), Judge Black held that advice-
of-counsel is not a complete defense, but thatdertainly relevant edence in determining
whether the insureacted in good faitiPadilla v. Western Heritage Ins. C&No. 03-cv-695,

Doc. 62 at 12 (D.N.M. May 24, 2004).
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and there is only one form of coveragesatie in this case—UM benefits. Doc. 90 at 8
(emphasis in original).

Both parties’ arguments somewhat missrttagk. Defendant does not address the larger
guestion of whether, under New Mexico law,iasurance company mugay a partial, but
undisputed, amount of a claim while continuingditigate the disputed ptions of the claim.
Plaintiff, for her part, does not cite anysiance in which a New Mexico court has applied
§ 59A-16-20(M) to require immediate paymer an undisputed claim amount when the
disputed amount is part ofdlsame coverage. Nor does Pi#ficite any New Mexico case
discussing to what extent an insurance company must piecemeal a settlement and make partial
payments to satisfy its duty of good faith. lsured could argue th#te larger undisputed
amount of a claim should not be held hostagiéosmaller disputeamount. This argument
would have appeal in certain sations. For instance, an indigensured should not be told that,
until she pays her Medicaid lien, she cannot kectie money she needs to pay her Medicaid
lien.*®* On the other hand, an insurance companyahaargument that it cannot be expected to
perpetually pay claims in a piecemeal fashiodar threat of a bad faith finding should too long
a delay lapse between payme@se Keefe v. Prudential Prop. & Cas. Ins.,@03 F.3d 218
(3d Cir. 2000) (providing a thoughtful discussion of this issue under Pennsylvania law). The

parties have not briefed this igsunstead, Plaintiff appearsdassume that Defendant had a duty

13 The Court understands thatthe present case the gésl Medicaid lien was only $169.54.
Although the parties use the word “lien,” Defentldid not submit evidence that a lien was
actually filed, instead attaching a series of dednlatters from First Recovery Group concerning
the amount in questio®eeDoc. 71-1. In any event, to the extent Defendant was concerned
about its exposure for this amount, the Coust i@ evidence Defendant attempted to eliminate
its exposure by offering to set the lien amoumnd&sseeking to depoghat amount with the

court, requesting an indemnificaiti agreement from the Plaintiff, paying the lien directly so
that it could then pay the remainder of the verdict to Plaintiff.
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to pay the uncontested portion while litigatingttbontested portioma Defendant appears to
assume that it had no duty to pay the unceéetegortion while it was litigating the contested
portion. Because the parties did not brief the lavhimissue, the Court does not now consider
it. The Court merely finds that Defendant Ima$ demonstrated that summary judgment is
appropriate as a matter of law.

F. Prejudgment interest does notage an insurer’s bad faith.

As an alternative to its no legal entittemangument, Defendant argues that Plaintiff was
not “damaged” by any delay in payment because she received prejudgment interest from March
2017 until entry of judgment. Doc. 71 at 19. Pidirdoes not respond to this argument, but it
remains Defendant’s burden to show its entfidat to judgment as a matter of law based on
undisputed factsTapia v. City of Albuquerqud0O F. Supp. 3d 1207, 1252 (D.N.M. 2014)
(“[A]lthough the local rules provide that a pgd failure to respond ta motion for summary
judgment or to a motion to dismiss for failurestate a claim is deemed consent to the Court
granting the motion, the Court will nonetheless substantively on such motions and generally
does not grant dispositive motioos procedural defaults alone.”).

Defendant does not cite any authority for thepasition that an awaraf interest excuses
an insurer’s bad faith. The Court predicts it New Mexico Supreme Court would not agree
with Defendant’s position. In New Mexicojay finding of “[b]ad faith supports punitive
damages upon a finding of entitlement to compensatory dam&ijeari v. State Farm Mut.

Auto. Ins. Cq.2004-NMSC-004, 1 6, 135 N.M. 106, 110. In particular, “[b]y refusing or
delaying payment on a claim for reasons thatfavolous or unfounded, the insurer has acted
with reckless disregard for thmterests of the insured; sudckless disregard supports a claim
for punitive damagesId. § 18. In other words, an element of a bad faith cause of action is one

of punishment or deterrence. On the othemd, the purpose of prejudgment interest is
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compensation, not punishmeRub. Serv. Co. of New Mexico v. Diamond D Const, Z01-
NMCA-082, 1 56, 131 N.M. 100, 116, 33 P.3d 651, 6@h¢ purposes of both prejudgment and
post-judgment interest differ from the purposes of punitive damagé®ii); Motors Corp. v.
Devex Corp.461 U.S. 648, 656 (1983) (“The traditibrnéew, which treated prejudgment
interest as a penalty awardedtba basis of the defendant’s contjutas long been criticized on
the ground that prejudgment interest represeéieiay damages’ and should be awarded as a
component of full compensation.”). The Court tipuedicts that New Megb would find that an
award of prejudgment interest does not precRiantiff from bringing abad-faith claim for the
same period of delay covered by the prejudgment interest.

CONCLUSION

For the above stated reasons, Defendant Loya Insurance Company’s Motion For Partial
Summary Judgment Regarding Baaith And Violations Of The Unfair Claims Practices Act

(Doc. 71) isDENIED.

,{:%E W
STEVEN C. Y ROUGH £
UNITED STATES MAGISTRATE JUDGE

Presiding by consent
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