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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
EVANSTON INSURANCE COMPANY,
Plaintiff,
VS. No. CIV 180654 JBKK

DESERT STATE LIFE MANAGEMENT;
CHRISTOPHER MOYA, in his capacity as
Receiver for the receivership estate of DESERT
STATE LIFE MANAGEMENT; PAUL A.
DONISTHORPE; L. HELEN BENNETT;

LIANE KERR; AYUDANDO GUARDIANS,
INC., a New Mexico Nonprofit Corporation, on
behalf of seven protected persons; JOSEPH
PEREZ; CHRISTINE GALLEGOS,

individually and as Guardian of VICTOR
BALDIZAN, an incapacitated adult; SCOTT K.
ATKINSON, as Guardian Ad Litem for
VINCENT ESQUIBEL, JR., an Incapacitated
Person; and CHARLES REYNOLDS, as
Conservator for J.W., an Incapacitated Person,
andCAMERON GRAHAM, as tustee for
ANDREW GRAHAM, CHRISTOPHER

MOYA; ASCENDING HOPE, LLC; CNRAG,
INC.; and DECADES, LLC,

Defendants.

MEMORANDUM OPINION, FINDINGS OF FACT, CONCLUSIONS OF LAW
THIS MATTER comes before the Court ofi) the bench trial heldn October @, 2019

(ii) the Motion to Strike Affidavits, Expert Report and to Exclude Expert Testimony of Christopher
Moya at 1, filed September 30, 2019 (Doc. 133)(“Expert Motio(if)) Plaintiff’'s Motion to
Admit Certain Evidence Pursuant to Feddrale of Evidence 402, filed October 6, 2019 (Doc.
144)(*402 MIL"); (iv) Evanston’s Motion in Limine to Allow Defendant Donisthorpe tcfifg

From Prison By Audio Teleconference at 1, filed October 6, 2019 (Doc. 141)(“Telephatye M

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2018cv00654/395975/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2018cv00654/395975/181/
https://dockets.justia.com/

Case 1:18-cv-00654-JB-KK Document 181 Filed 09/06/20 Page 2 of 90

(v) Plaintiff's Motion to Take Judicial btice of and Admit Certain Evidence Pursuant to Federal
Rules of Evidence 201(c)(2) and 902(1), filed October 6, 2019 (Doc. 142)(“Exhibit VdhY)

Paul Donisthorpe’s Motion to Set Aside Clerk’s Entry of Default and Memorandumppo&
Thereof, fled Deember 2, 2019 (Doc. 164)(“Set Aside Motion"Jhe primary issugare: (i)
whether and to what extent, Defendants Christopher Moya, Paul Donisthorpe, Helen Bennett and
Liane Kerr have coverage undie Declarations, Policy Form and Endorsements to figeci
Professions Professional Liability Insurance Policy No. EO865165 issued by Evarsstante
Company to Desert State Life Management (undated), admitted October 7, 2020, & trial a
Evanston Insurance’s Ex. 1 (“Insurance Policyii) whether the Cort should permit Donisthorpe

to testify via telephone at trial from prison; (Mhether the Court should permit Moya to testify

as an expert at trial; (iMvhether the Court should admit thesurancePolicy and the Une 4
Rescission Letteat trial; (v) whether the Court may take judicial notice of certain exhibits related
to Donisthorpe’s criminal proceedings; and (vi) whether the Court should set asicthiDrpe’s

entry of default. The Court concludes that)) Evanston Insurance’s case against Matr is
stayed, Moya and Ms. Bennett have insurance under the Insurance Politgirfar alleging
negligence, and Donisthorpe does not have coverage, because he does not satisfy the Insuran
Policy’s condition precedent; (ii) Donisthorpe may testify by telephone at trial; (oiyad
proposed expert testimony concerns legal issuesthee Court will not permit this testimony; (iv)

the Court will admit the Insurance Policy and the Juiedcission Letter(v) while Court will
admitmany of the documestrelated to Donisthorpe’s criminal proceedings, it will not achitiit
Donisthorpe’s criminal information, his sentencing hearing transcript, or lasagkeements for

their truth. for their truth; and (vi) the Court will set asidenidthorpe’s entryfodefault.
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FINDINGS OF FACT

All parties have submitted proposed findings of fa8eeChristopher Moya’s Proposed
Findings of Fact and Conclusions of Law, filed December 2, 2019 (Dod:'W&®n Brief”); Paul
A. Donisthorpe’s Proposed Findings of Factd Conclusions of Law, filed December 2, 2019
(Doc. 165§“Donisthorpe Brief”); Former Clients of DSLM’'s Proposed Findings of Fact and
Conclusions of Law, filed December 2, 2019 (Doc. {&Hjent Brief”); DefendantL. Helen
Bennet's Proposed Findings ofFact and Conclusions of Law, filed December 2, 2019
(Doc. 167 “Bennett Brief’);, Plaintiff's Proposed Findings of Fact and Conclusions of Law, filed
December 2, 2019 (Doc. 168)(“Evanston Insurance Brief”). The ®asrtarefully considered
all five setsof proposed findings and accepts some of the findings, rejects some, and finds some
facts that no party brought to its attention. The Court sets forth its findings. below

1. General Background

1. Desert State Life Management is a fpoofit trust corporatin that acts as a trustee
for disabled individuals.SeeTrial Transcript at 52:12 (taken Oct8, 2019), filed October 22,

2019 (Doc. 159)(“Oct. 8 Tr.”)(Donisthorpadl. at 521:22-24 (Conway).

!Evarston Insurance filed a motion in limine to permit Donisthorpe to testify from prison.
SeeTelephone MIL at 1. In the Telephone MIL, Evanston Insurance states that it vastads
Donisthorpe, but that he is incarcerated in Federal Correctional Institutsngemgl in Englewood,
Colorado. SeeTelephone MIL at 2. It states that FCI Englewdddes not have the capability
for any method of transmission other than audio.” Telephone MIL at 2. It also statessthat it
possible for a court reporter videographer to enter Englewood FGeeTelephone MIL at 2.
Evanston Insurance therefostates that “good cause exists” to allow Donisthorpe to testify via
audio teleconference. Telephone MIL at 2.

The former clients responded to the Telephone M8eeThe Former DSLM Clients’
Response in Opposition of Evanston’s Motion in Limine to Allow Defendant Donighorp
Testify From Prison by Audio Teleconference at 1, filed October 6, 2019 (Doc. 145)(“MIL
Response”). The former clients state that “[tfinedibility of any witness who takes the stand is
always an issue at trial.” MIL Respsa at 2 (quoting Montoya v. Sheldon, 898 F. Supp. 3d 1259,
1275 (D.N.M. 2012)(Browning, J.)). They assert that live testimony is alwaysefiective for

-3-
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credibility and demeanor determinations, and audio testimony will not help the Court make thes
deteminations. SeeMIL Response at-3. Further, they argue that Evanston Insurance has not
shown good cause for its motioBeeMIL Response at 3. They contend tBaanston Insurance
could have issued a habeas subpoena and obtained a writ of habeas wbrgh would have
allowed the parties to examine him and put documents before3eeMIL Response at 3. The
former clients argue that this failure to obtaiwi@t of habeas corpus does not constitute good
cause. SeeMIL Response at 3. Before thiathe Court took the Donsithorpe MIL under
advisementSeeOct. 7 Tr. at 20:14.6 (Court). The Court stated that it would allow Donisthorpe
to testify but not ruleon the testimony’s admissibility until it prepared its findings of fact and
conclusions blaw from the trial. SeeOct. 7 Tr. at 19:4-8 (Court).

Rule 43 of the Federal Rules of Civil Procedure provides that withess testimorybénus
taken in open cotiunless a federal statute, the Federal Rules of Evidence, the [Federal Rules of
Civil Procedure], or other rules adopted by the Supreme Court provide otherwise.” Fed. R. Ci
P. 43(a). If a party shows good cause in compelling circumstances, the mayrtpermit
testimony in open court by contemporaneous transmission from a different Idc&&gah R. Civ.

P. 43(a). “Transmission cannot be justified merely by showing that it is inconvdarethe
witness to attend the trial.” Fed. R. Civ. P. 43 advisory committee notes to 1996 amermeent
Legacy Church, Inc. v. Kunkel, No. CV 20-0327 JB\SCY, _ F. Supp. 3d _, 2020 WL 3963764, at
*72 (D.N.M. July 13, 2020)(Browning, J.)(permitting a witness to testify telephonically at
preliminary injunction ementiary hearing because of her concerns over CGMP A court’s
decision on permittigp remote testimony is reviewed for abuse of discreseeEller v. Trans

Union, LLC, 739 F.3d 467, 477 (10th Cir. 2013), and “the question of whether good cause and
compelling circumstances exist such trehotetestimony should be permitted is a capecific
question,”In re RFC & ResCap Liquidating Tr. Action, 444 F. Supp. 3d 967 (D. Minn.
2020)(Nelson, J.).

Good cause is harder to prove where parties could floagseen witness unavailability.

The advisorycommittee notes to rule 43 remark thfitHe most persuasive showings of good
cause and compelling circumstances are likely to arise when a witness is unabledttriattfor
unexpected reasons, such as accident or iliness, but remains able téroestifydifferent place.”

Fed. R. Civ. P. 43, Notes of Advisory Committee on Redl996 Amendment. There was no
unexpected reason in this case for Donisthorpe’s inability to appear in cberColrt setenced
Donisthorpe to 144 months in prison on February 22, 2019, over seven months before the trial in
this case.SeeFOF 1103, at 30. No unforeseeable case development required Evanston Insurance
to scramble late in the case to secure Donisthorpgtisnieny where it did not need to do things

to seure the testimony earlieGeePlaintiff Evanston’s Witness List at 2, filed September 6, 2019
(Doc. 122)(identifying Donisthorpe as a witness for Evanston Insurance one month before the
Telephone MIL); FedR. Civ. P. 43, Notes of Advisory Committee Rales-- 1996 Amendment

(“An unforeseen need for the testimony of a remote witness that arises during walehamay
establish good cause and compelling circumstances”). Without pointing to unforeseen
circumstances, the advisory committee notes te 4B say that the party seeking telephonic
testimony --here, Evanston Insuraneeshould have “special difficulty in showing good cause
and the compelling nature of the circumstances.” Fed. R. Civ. Ro#s of Advisory Committee

on Rules-- 1996 Amendment.SeeAlcala v. HernandezNo. 4:14CV-04176RBH, 2015 WL
1893291, at *2 (D.S.C. April 27, 2015)(Harwell, J.)(permitting remote testimony where t

-4 -
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2. For all relevant times, Paul A. Donisthorpe served as D8t&#d’s Chief Executive

Officer, including the time period from 2008 to the end of March, 2@&eOct. 8 tr. at 51%-

witness would likely be unable to obtain a visa ritee the country)Avalanche Equip., LLC v.
WilliamsS. Co., LLC No. 13CV-2827BNB-MJW, 2014 WL 12676225, at *2 (D. Colo. Oct.
28, 2014)(Boland, M.J.)(concluding that good cause did not exist where witness testiagony w
expected, their distant locatioras/ not a surprise, and there was no reason dy were not
deposed). Itis within a Court’s discretion to deny remote testimony for foreseen bortciReey
inconveniencesSeekEller v. Trans Union, LLC, 739 F.3d at 478 (concluding that it was not

an abuse of discretion to prevent a withnessftestifying when that withness was required to attend
a courtmartial proceeding in Turkey during trial, because the emartial proceeding was
scheduled in advance and the plaintiff could have arrangednaitve arrangements for
testimony).

The Courtwill grant the Telephone MIL and exercise its discretion to admit Donisthorpe’s
remote testimony. The good cause shown here, that the federal prison in whisth@peiis
housed does not permit Evanstonsurance to relay Donisthorpe’s testimony via a
videoconference system, is a strong reason, because while this difficulty is a foreseddde p
when calling federal prisoners as witnesses, it is a particularly rigid problemralSadditional
factorsalso convince the Court to admit Donisthorpe'stimony. First, the case was tried before
the bench and not to a jury. The Court oversaw Donisthorpe’s criminal case amtiagnte
through which it gained considerable familiarity with Donisthorpe. dtefore adequately can
make any credibility determinations by hearing, rather than seeing, Donisthorpééstineony.
Further, Donisthorpe’s testimony was largely rote affirmation of statementsatiemade
previously before this and other courts in Bistrict of New Mexicot SeeOct. 8 Tr. 518:15
522:12 (Conway, Donisthorpdall. at 522:1520 (Jacobus)(objecting to Donisthorpe’s testimony
as cumulative);id at 523:1526:9 (Conway, Donisthorpe)d. at 527:18532:12 (Conway,
Donisthorpe). Seealso Fed. R. Civ. P. 43, Notes of Advisory Committee Bnles-- 1996
Amendment (“Audio transmission without video images may be sufficient in sornensitances,
particularly as to less important testimony.Rurther, Donisthorpe presented his testimony under
oath,seeOct. 8 Tr. at 518:B, and he was sulit to crossexaminationseeOct. 8 Tr. at 539:10.
Because of Donisthorpe’s confinement, the Court is unconcerned about “influence by persons
present with the witness” and accurately identifying hiffred.R. Civ. P. 43, Notes of Advisory
Committee on RBles-- 1996 Amendment.Although “video transmission ordinarily should be
preferred” where a party requests the ability to present remote testiGamnzaCastillo v.
Guajardo-Ochoa No. 2:16CV-00359+DG, 2012 WL 15220, at *2 (D. Nev. Jan. 4,
2012)(Georg, J.), FCI Englewood currently does not have this capability, and the rules permit
telephonic testimonyseeDonisthorpe MIL at 2.SeealsoFed. R. Civ. P. 43\otes of Advisory
Committee on Rules- 1996 Amendment (“No attempt is made to specify the means of
transmission that may be used.”). Although it might reach a different conclusionvifathia jury
trial and Donisthorpe’s testimony was more impactiu Court will grant the Telephone MIL
and admitDonisthorpe’s trial testimony.
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24 (Conway, Donisthorpe); id. at 378:9-\doya); id. at 378:23-379:1 (Moyaj.

3. In his capacity as CEO, Donisthorpe was entrustedawige trustee services and
representative payee services to more than sefiertyesert State clientsSeeOct. 8 Tr. at
521:24-522:1 (Conway)d. at 522:12 (Donisthorpe).

4, Beginning in 2009 or earlier, and continuing through 2@dhisthorpe engaged

in a scheme in which he knowingly and intentionally misappropriated, and converted Batse

2After the parties filed for summary judgment, Evanston Insurance filed a motioikéo str
an affidavit that Moya attaches to the Moya MSJ and to limit Moya’s testiaidngl. SeeExpert
Motion at 1. In the Expert Motion, Evanston Insurance argues that Moya'’s affavexpert
reports, as well as his proposed testimony are irrelev@aeExpert Motion at 78. It argues
further that Moya’s proposed testimony that, fartthe nonintentional acts of Desert State’s
directors, Desert State clients would not have lost money is improper, becamsen®pn these
matters will not assist the jury or factfinder.” Expert Motion at 11. Moya statée qirétrial
conferene that he would testify to the fiduciary obligation of directors and officers and whethe
this standard was followed@&eeOct. 3 Tr. at 30:4 (Rubin). At the pretrial conference, the Court
stated:

| don’t see much that Mr. Moya can say from an expert standpoint. | think he’s a
fact witness here. rd if he wants to testify as to what he did, and his mental
process as to why he did what he did. But as far as coming in and saymng
know, offering substantive testimony about Kerr and Bennett being negligent, . . .
| don’t think he can come in amdfer expert opinion on that. 1 think that’s for the
Court to decide.

Certainly, in closing arguments, | think, you know, Mr. Moya is free to
argue what he wants about the negligence of Kerr and Bennett, and other things.
But, as a general matter, | didn’'t see a whole lot that he could offer as far as an
expert witness.

Oct. 3 Tr. at 28:312 (Court). It reiterated that, while it would not exclude Moya as a witness in
the case, it would not permit testimony on whether certain parties wergamtgSeeOct. 3 Tr.

at 40:1841:22 (Court). It stated that it would grant thepert Motion, and the Expert Motion is

now granted.SeeOct. 3 Tr. at 41:2312:6 (Court). Moya intends to make legal arguments about

the standards that should apply to trust company employees. Whether someone is negligent or
breached a duty are areammfortably within the Court’s own expertise. It does not require an
expert for the Court to make these determinations. Moya may, however, testify as aty éadina
witness.
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client funds for his own personal us8eeOct. 8 Tr. at 523:1:82411 (Conway, Donisthorpg)
Trial Transcript at 132:23 (taken Oct. 7, 2019), filed Octob22, 2019 (Doc. 160)(“Oct. 7
Tr.”)(Moya).

5. Donisthorpe’s scheme involved transferring client funds from individual client
investment accoustat various financial institutions, includinbe Vanguard Group and the
Charles Schwalorporationto pooled Deg¢ State accounts in which the individual client’s fund
were commingled with other monies entrusted to Desert S8#eOct. 8 Tr. at 5223-524:11
(Conway, Donisthorpe); Oct. 7 Tr. at 124:17-20 (Moya); id. at 123:8voya)

6. Donisthorpe then transferred the commingled client funds inteDesert State
accounts that he controlle&eeOct. 8 Tr. at 523:2524:11 (Conway, Donisthorpe); Oct. 7 Tr. at
124:17-20 (Moya); id. at 132:33 (Moya)

7. Donisthorpe then diverted the client funds from the-Deset State accounts to
other bankaccounts, credit card accounts and mortgages, none iohwiere associated with
Desert State.SeeOct. 8 Tr. at 523:2524:11 (Conway, Donisthorpe); Oct. 7 Tr. at 124207
(Moya); id. at 132:83 (Moya)

8. Donisthorpe sperthe money from his Desert State scheme to purchase cattle and
a ranch in Texas, a vagat home, vehicles, and a custom horse tralerip to the World Series,
and to pay off personal debt&eeOct. 7 Tr. at 134:2135:10 (Conway, Moya)Oct. 8 Tr. at
524:4-11 (Donisthorpe).

9. Donisthorpe also transferred funds between Desert Staté atieounts.SeeOct.

7 Tr. at 137:1017 (Moya)(testifying that Donisthorpe’s transfers were occasionally done ¢ “rob
Peter to pay Paul, if you will, in DSLM”).

10.  Donisthorpe was the only one who had access to Desert State’s investment accounts
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until March, 2107.SeeOct. 7 Tr. at 225:25-226:11 (Moya).

11. Between March or April of 2017 and August, 2017, Scott Kominiak had access to
Desert State’s investment accoun8eOct. 7 Tr. at 228:2-4 (Moya).

12.  Through his scheme, Donisthorpe misappropriated and converted over $4.9 million
in Desert State client funds for his own personal @Oct. 8 Tr. at 382:85 (Borders, Moya).

13.  $4,933,626.58 in funds fromesertStae client accounts was unlawfully taken.

SeeFinancial Institutions Division v. Desert State Life Mgmt., et Receiver’sJanuary, 2018,

Monthly Report at 22, No. D202-CV-201703838, (Bernalillo Cty., 2d Jud. Dist., N.M.), filed
January 5, 2018, admitted October 7, 2019, at trial as Moya Ex. V (“Moya V”); Oct. 8 Tr. at 382:8
15 (Borders, Moya).

14. Fromat least 2009 througk016, Donisthorpe knowingliransferrectlient funds
from individual client investment accounts to Desert State acctheitke controlled and then
conveted those client funds to his own use&see Oct. 8 Tr. at 523:18624:11 (Conway,
Donisthorpe).

15.  Donisthorpe made the fraudulent transfers knowing that he was not entitled to the
funds, knowing that the clients were not informed of the transfers, and knowing tludiethe
would not have approved of the transfers if they had been infor@edOct. 8 Tr. at 530:20
531:7 (Conway, Donisthorpe).

16.  Donisthorpepresentedalse and fraudulent investment and disbursement reports to
the Degrt State board of directors, and presenting materially false and fraudulentesdsuo
the Financial Institutions Division of the New Mexico Regulation and LicensiegaBment
(“FID”) to conceal that he had fraudulently obtained client furfdeeOct. 8 Tr. at 531:84

(Conway, Donisthorpe)d. at 530:814 (Conway, Donisthorpect. 7 Tr. at 328:1:829:11
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(Moya, Sanders).

2. The Application.

17. On October 10, 2016, Donisthorpe, in his capacity as Desert State’s CEO,
submitted an application for professional liability insurance coverageatiosion InsuranceSee
Policy Application at 4, admitted October 7, 2019 at trial as Evanston Insurance’s Ex. 14
(“Application”); Oct. 7 Tr. at 39:45.

18. Evanston Insurance uses the same application form for both renewals and new
applicationsseeApplication at 1 and its procedures for initially issuing a policy and renewing a
policy are very similarseeOct. 7 Tr. at 92:2-17 (Butler, Rubin).

Donisthorpe did not submit the Application directly to Evanston Insuraatieer, he forwarded
it to Desert State’s insance broker, Western Assurance, via enggeTrial Transcript at 670:17
18 (taken Oct. 9, 2019), filed October 22, 2019 (Doc. 161)(“Oct. 9(Yoi)ng); id.at 672:1722

(Young); id. at 685:21-22 (Young).

19.  Donisthorpe did not mail the original of the Application to Western Assurs8ee.
Oct. 9 Tr. at 685:28%86:5 (Borders, Young).

20. Western Assurance retained a legible copy of the Applic#tiatit received from
Donisthorpe in its filesSeeOct. 9 Tr.at679:14-15 (Young); id. at 687:14 (Young).

21. Western Assurance also did not forward the Application directly to Evanston

Insurance; rather, it forwarded it to ADCO General Corporation, a surplus lsweamce brokér

3Surplus lines brokers are insurance brokers who match insurers who adimitdee to
do business in a state with those inside the state who need the coverageatimittex insurer
provides. SeeN.M. Stat. Ann. 8 59A14-2 (defining surplus line insuraad¢erms); Surplus Lines
Broker, IRMI, https://www.irmi.com/term/insuranegefinitions/surpludinesbroker (last
accessed September 1, 2020).


https://www.irmi.com/term/insurance-definitions/surplus-lines-broker
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to secure a quote for a policgeeOct. 9 Tr. at 672:14.9 (Young); Oct. 7 Tr. at 26:159 (Butler);
id. at 34:1216 (Butler).

22.  Donisthorpe, when he submitted the Application, answered “no” to the following
guestion:

Is the applicant any principal, partner, owner, officer, director, emejoye
manager or managing member of the Applicant or any person or organization
proposed for this insurance aware of any fact, circumstance, situatialener
allegation of negligence or wrongdoing, which might afford grounds for any claim
such as would fall under the proposed insurance?

Application at 3.

23.  The Application also included the following notice:

NOTICE TO THE APPLICANT -- PLEASE READ CAREFULLY

No fact, circumstance or situation indicating the probability of a claim or
action for which coverage may be afforded by the proposed insurance is now known
by any person(s) or entity(ies) proposed for this insurance other than that which is
disclosed inhis application. Itis agreed by all concerned that if there be knowledge
of any such fact, circuntence or situation, any claim subsequently emanating
therefrom shall be excluded from coverage under the proposed.

* % %

This application, information subtted with this application and all
previous applications and material changes thereto of whichuriderwriting
manager, Company and/or affiliates thereof receives notice is on file with the
underwriting manager, Company and/or affiliates thereof andorsidered
physically attached to and part of the policy if used. The underwriting manager,
Companyand/or affiliates thereof will have relied upon this application and all such
attachments in issuing the policy.

* % %

WARRANTY

I/We warrant to the Company, that I/We understand and accept the notice
stated above and that the information contained méserue and that it shall be
the basis of the policy Band deemed incorporated therein, should the Company
evidence its acceptanoéthis application by issuance of a policy. I/We authorize
the release of claim information from any prior insurer taitigerwriting manager,
Company and/or affiliates thereof.

-10 -
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Application at 4.
24.  Paul Donisthorpe signed the ApplicatioBeeApplicationat 5

25. At the time Donisthorpe completed tAgplication, he knew that his scheme to
misappropriate and convert over $#nfllion in Desert Statelient funds exposeDesert Statéo
lawsuits. SeeOct. 8 Tr. at 537:8-7 (Conway, Donisthorpe)

26. Based on the representations and warranties that Donisthorpe made in the
application, Evanstonsurance issued tHasurancePolicy o Desert State.SeeOct. 7 Tr. at
37:12-13; 43:140 (Butler) Insurance Py at 12

27. Had Evanston Insurance been aware of Donisthorpe’s commingling,
misappropriation, and conversion of Desert State client funds, or even if fundssivwglg
missing fromDesert State client accounts, it would not have issueldisheancePolicy. SeeOct.

7 Tr. at 42:18-43:5; id. at 4482 (Butler).

28. Evanston Insurance did nimvestigatethe representations that Donisthorpe made
in the Application before renewing ttesurancePolicy. SeeOct. 8 Tr. at 499:500:2 (Fischer,
Sanders).

3. Attachment.

29. Evanston Insurance relied on ADCO General and Western Assurance tottieliver
InsurancePolicy to the insuredsSeeOct. 7 Tr. at 61:84 (Borders, Butler)id. at 72:1725

(Butler, Jacobus)d. at 81:1782:7 (Butler, Jacobus).

4Evanston Insurance filed motion in limine to admit evidence under rule 402 of the
Federal Rules dEvidence.See402 MIL at 1. The 402 MIL requests admission of the Insurance
Policy and of the June 4 Rescission Letter. The Defendants did not oppose the 4&280Lt.
7 Tr.at 16:1315 (Davis);d. at 16:23 (Davis). Both the Insurance Policy #redJune 4 Rescission
Letter are important, relevant pieces of evidence, there are no objectiomsissiad of either
document, and so the Court grants the 402 MIL.

-11 -
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30. Western Assurance received an illegible copy of Desert S@pmgkcation from
ADCO General.SeeOct. 9 Tr. at 686:12-21 (Borders, Young).

31. Because Western Assurance received an illegible cogned¥pplication, Western
Assurance did not attach or endorse any adphe application for thénsurancePolicy when it
mailed thelnsurancePolicy to Desert State, and tAgplication was not otherwise attached or
endorsed to thinsurancePolicy. SeeOct. 9 Tr. at 686:12-687:22 (Borders, Young).

32. Once thelnsurancePolicy was issued, Evanston Insurance transmitted the
InsurancePolicy, which included the Application, to ADCGeneral SeeEmail from Markel
Policy Issuance Department to Stacy BeakesDsEO (dated Nov. 8, 2016), admitted October 7,
2019, at trial as Evanston Insurance Ex. 20 (“Policy transmission email”).

33. ADCO General then forwarded thelnsurance Blicy, which included the
Application, to Desert State’s insurance agent, Western Asseirgia email. SeeOct. 9 tr. at
680:23681:3 (Borders, Young).

34. Wegern Assurance printed out a copy of theurancePolicy and the Application,
which was transmitted as a separate document, and determined that the Applipatided was
illegible. SeeOct. 9 Tr. at 689:10-20 (Graham, Young);atl686:1718 (Young.

35.  Western Assurance did not ask Evanston Insurané®CO Generalor a legible
copy of the Application, because it already had a legible copy in its 8lesOct. 9 Tr. at 686:12
687:3 (Borders, Young).

36. Western Assurance then mailed theurancePolicy without the Application to
Desert StateSeeOct. 9 Tr. at 689:21-24 (Graham, Young).

37. Western Assurance, without any instruction from Evanston Insu@na®CO

General decided tamit the Application from thénsurancePolicy it transmitted to Desert State,

-12 -
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because the copy of the Application that it had printed was illegible, and bécaas aware that
Desert State had previously emailed the Application and presumably redaioegl. SeeOct. 9

Tr. at 689:21-690:5 (Graham, Young)

4. The Insurance Policy.

38. Evanston Insurance insured Desert State agasrsain claims of third parties
against Desert State through either Policy No. EO865156 or through an insuwhogéspued
before thelnsurancePolicy that is identical to theasurancePolicy in all ways material to the
issues in this caseeelnsurancePolicy at 15° Oct. 7 Tr. at 27:29:6 (Borders, Butler).

39. ThelnsurancePolicy insures Desert State from November 1, 2016, to November 1,
2017. SeelnsurancePolicy at 15; Oct. 7 Tr. at 27:233:15 (Borders, Butler).

40. The InsurancePolicy is a renewal policy to insuresks of Desert State and its
employees, officers, and duotorsthat Evanston Insurance had insured evpus yearsSeeOct.

7 Tr. at 29:2-21 (Borders, ButletjisurancePolicy at 3.

41. ThelnsurancéPolicy is a claimsnade insurance policy, which means that the claim
must occur and be reported during the policy peri®eeOct. 7 Tr. at 28:13.8 (BordersButler).

42.  ThelnsurancePolicy is a surplus lines policySeeOct. 7 Tr.at 26:10 (Butler)

43. ThelnsurancePolicy does not contain any language or declaration regarding its
status as a surplus lines policy in typegtten 1Gpoint font. SeePolicy 1-48.

44. The InsurancePolicy provides that “[tihe Declarations, Common Policy

Conditions, Coverage Part(dnd any written endorsements and any application(s) shall be

>The Insuranc®olicy was the only insurance policy that the Court admitted into exédenc
SeeClerk’s Minutes at @, filed October 7, 2019 (Doc. 155).
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deemed to be a single unitary contract.” Insurdaey at9.
45. The Common Policy Provisiond ¢he InsurancePolicy include the following
language:

REPRESENTATIONS
By acceptance of thigolicy, the Insureds agree as follows:

1. That the information and statements contained in the application(s)
are the basis of this policy and are to be considasadcorporated
into and constituting a part of this policy; and

2. That theinformation and statements contained in the application(s)
are their representations, that they shall be deemed material to the
acceptance of the risk or hazard assumed by the @&ommder this
policy, and that this policy is issued in reliance upon thth tof
such representations.

Insurance Policy at 9.

46. ThelnsurancePolicy provides:
The unqualified word “Insuredgither in the singular or plural, means:

1. The Named Isured herein defined as the person(s) or organization(s) stated
in Item 1. of the Declarations;

2. Any past or current principal, partner, officer, director, trustee or
shareholder of the Named Insured stated in Item 1. of the Declarations solely while
acting on behalf of the Named Insured and within the scope of their duties as such;

3. Any past or current employee, including a leased employee, of the Named
Insured stated in Item 1. of the Declarations solely while acting on behalf of the
Named Insued and within the scope of their duties as such,;

4, Any natural person who is an independent contractor of the Named Insured
solely while acting within their professional capacity on behalf of the Named
Insured,;

5. If the Named Insured ated in Iteml. of the Declarations is a limited
liability company, the limited liability company so stated, any past or current
manager thereof, solely while acting on behalf of the Named Insured and within the
scope of their duties as manager of suclitdichliability company and any past or
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current member thereof, solely while acting on behalf of the Named Insured and
within the scope of their duties as a member of such limited liability company;

6. The heirs, executors, administrators, assigns and legal refatesss of

each Insured in Items A:B. above in the event of death, incapacity or bankruptcy
of each such Insured but only for each such Insured's liability as is otherwise
covered herein;

7. The lawful spouse or Domestic Partner of each Insureénm &.2. above,
but only for each such Insured's liability as is otherwise covered herein.

InsurancePolicy at14.
47. The InsurancePolicy identifies the “Named Insured” as Desert State.
Insurance Policy at 3.
48.  Thelnsurance Policy defines the term “Cldias follows:
Claim means the Insured’s receipt of:
1. A written demand for money damages or remedial Specified Professional
Services involving this Coverage Part, including a written demaatdhh

Insured toll or waive a statute of limitations; or

2. The service of suit or the institution of arbitration proceedings against the
Insured;

Provided, however, Claim shall not include Disciplinary Proceeding.

Insurance Policy at 16.

49. ThelnsurancePolicy defines the term “Specified Professional Serviessthose
services stated in Itemat the Declarations rendered for others for a fdasurancePolicy atl8.

50. Item 4 of thelnsurancePolicy Declarations described the Specified Professional
Services of Desert States “Financial Case Management Segg to Trust Accounts and
Conservatorships.Insurance Policy at.

51. ThelnsurancePolicy defines the term “Wrongful Act” as “a negligextt, error or

omission in Specified Professional Services.” Insurduley atl9.
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52.  ThelnsurancePolicy’s Insurng Agreement, Coverage -A Professional Liability
Coverage provides:
Coverage A- Professional Liability Coverage Claims Made Coverage

The Company shall pay on behalf of the Insured all sums in excess of the
Deductible amount stated in Item 5.A. of the Declarations, which the Insured shall
become legally obligated to pay as Damages as a result of a Claim first made against
the Insuredduring the Policy Period or during the Extended Reporting Period, if
exercised, and reported to the Company putsioaine Section Claims A., Claims
Reporting provision,

By reason of:
1. A Wrongful Act; or
2. A Personal Injury;

In the Performance of Specified Professional Services rendered or that
should have been rendered by the Insured or by any persavhéme
Wrongful Act or Personal Injury the Insured is legally responsible,

Provided:

a. The entirety of such Wrongful&(s) or Personal Injury(ies)
happens during the Policy Period or on or after the applicable
Retroactive Date stated in Item 5.A.tbé Declarations and
before the end of the Policy Period; and

b. Prior to the effective date of this Coverage Part tiseiried
had no knowledge of such Wrongful Act(s) or Personal
Injury(ies) or any fact, circumstance, situation or incident,
which may have led a reasonable person in the Insured’s
position to conclude that a Claim was likely.

InsurancePolicy atl5.

53. ThelnsurancePolicy’s Multiple Insureds, Claims and Claimants provision states:

The inclusion hesin of more than one Insured in anian or the making of Claims

by more than one person or organization shall not operate to increase the Limits of
Liability stated in Item 5.A of the Declarations. More than one Claim arising out
of a single Wrongful Act, Personal Injury or offense orréeseof related Wrongful

Acts, Personal Injuries or offenses shall be considered a single Claim. Sueh sing|
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Claim, whenever made, shall be treated as a single Claim. Such single Claim,
whenever made, shall be deemed to be first made on the date orthvehéchliest
Claim arising out of such Wrongful Act, Personal Injury or offense is made.

InsurancePolicy at22.

54. ThelnsurancePolicy defines “Personal Injury” as:

1. Libel, slander or defamation;

2. Invasion of or infringement of the right of privacy or publicity;
3. Malicious prosecution or abuse of process; or

4. Humiliation or infliction of emotional distress;

Committed in the performance of Specified Professional Services.”
InsurancePolicy at18.

55.  Exclusion J of thénsurancePolicy provides:

With respect to all Coverages under this Coverage Part, this Coverage Part does not
apply to any Claim or Supplementary Payment . . .

J. Based upon, arising out of, or in any way involving:

1. Conduct of the Insured or at the Insuredsection that is
intentional, willful, dishonest or fraudulent or that constitutes a
willful violation of any statute or regulation; provided, however, this
exclusion shall not apply to:

a. The strictly vicarous liability of any Insured for the
intentional, willful, dishonest or fraudulent conduct
of another Insured that constitutes a willful violation
of any statute or regulation; or

b. Claim Expenses incurred until an allegation is
adjudicated through aniding by a trierof-fact to be
intentional, willful, dishonest or fraudulent or a
willful violation of any statute or regulation . . . .

Insurance Policy at 20.

56. ThelInsurancePolicy's Exclusion Mprovidesthat thelnsurancePolicy does not

cover any t@im or supplementary paymerifb]ased upon or arising out of any conversion,
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misappropriation, commingling or defalcation of funds or propettysurance Policy a20.
57.  Evanston Insurance did not send thurancePolicy directly to Desert State or to

any of the other insured§eeOct. 7 Tr. at 61:@4 (Borders, Butler).

5. The State Complaint

58. The Desert State former clients filed an Amended Class Action Complaint on

December 17, 2017, in a case styg@mneron Graham as Trustee for Andrew Graham et al., v.

DSLM, case no. E202-CV-201804655 (County of Bernalilldi2d Judicial District Court, N.M,
alleging, among other things, claims for negligence and gross negligence agaimstSkxee
Donisthorpe, and Ms. Bennett; breach of fiduciary duty against Desert State hBaypestand
Ms. Bennet; conversion against Desert State and Donisthorgdations of the New Mexico
Uniform Trust Code, N.M. Stat. Ann. § 46A, against Desert State, Donisthorpe, anéhetB
violation of the New Mexico Unfair Practices Act, N.M. Stat. Ann. 81271 to-24, against Desert
State and Donisthorpe; professionabligence against Kominiak; and unjust enrichment against
Ms. Kerr. SeeAmended Class Action Complaint at-32 (dated December 17, 2018), admitted

October 9, 2019, at trial as Evanston Insurance!2E“State Complaint’¥.

®Evanston Insurance filed a motion in limine to admit evidence under rules 20R@)(2)
902(1) of the Federal Rules of Eviden&zeExhibit MIL at 1. It filed separately a brief in sugpp
of this motion. SeeMemorandum in Support of Plaintiff's Motion to Take Judicial Notice of and
Admit Certain Evidence Pursuant to Federal Rules of Evidence 201(c)(2) and 8lg2{ O¢tober
6, 2019 (Doc.143)(“MIL Brief”). Evanston Insurance seeks the admission of Exhibité@, 4
SeeExhibit MIL at 2-3. These are:)& certified copy of the State Complaint; (ii) a certified copy
of the criminal information in United StatgsDonisthorpe (iii) a certified copy of the waiver of
an indictment in_United States v. Donisthgre) the plea agreement ibnited States v.
Donisthorpe (v) the amended plea agreement in United States v. DonistH@ipéhe clerk’s
minutes for Daisthorpe’s plea hearing; (vii) the transcript of Donisthorpe’s sentencing hearing;
and (viii) Donisthorpe’s Judgment in a Criminal CasBee Exhibit MIL at 2-3. Evanston
Insurance’s argument in favor of admission is that these exhibits “provi@tivewith judicial
notice of an adjudicative fact pursuant to Fed. R. Evid. 201 and asutledinticating documents.”
Exhibit MIL at 3. The defendants have not responded to the Exhibit MIL.
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At trial, the Court admitted: (i) a certified copy of the 8t@omplaintseeOct. 7 Tr. at
7:11-12 (Court); (ii) Donisthorpe’s Judgment in a Criminal CasxOct. 9 Tr. at 810:138
(Court); (iii) the certified copy of the waiver of an indictmentinited States v. Donisthorpsee
Oct. 9 Tr. at 811:2@2 (Courj; (iv) the clerk’s minutes for Donisthorpe’s plea hearsggOct. 9
Tr. at 812:57 (Court); and (v) Donisthorpe’s Judgment in a Criminal Cges=Qct. 7 Tr. at 14:9
(Court). The Court admitted the following documents into evidence while talariguth of their
statements under advisement: (i) the Information, filed November 27, 2017 (Dot Uhjted
States v. Donisthorpe, No. CR-B311,see Oct. 9 Tr. at 811:1-16 (Court); Oct. 7 Tr. at 10:9
(Court); (ii) the Plea Agreement nited States vDonisthorpeseeOct. 7 Tr. at 11:3L1 (Court);

(i) the Amended Plea Agreement bnited States v. DonisthorpseeOct. 7 Tr. at 13:1113
(Courd; (iv) the transcript of Donisthorpe’s sentencing heargagOct. 7 Tr. at 14:24 (Court).
The Court conleides that it will not admit the criminal information, the transcript from
Donisthorpe’s sentencing hearing, or Donisthorpe’s plea agreementeiforraith. It therefore
grants in part and denies in part the Exhibit MIL.

Donisthorpe’s criminal informain is admissible, but not for the truth of the matter stated
in it. The criminal information represents the United States’ allegations of Daonpisth
misconduct, and not an adjudication or acceptance of his dga#éelevinson v. Westport Nat.
Bank No. 3:09€CV-1955 VLB, 2013 WL 2181042, at *1-2 (D. Conn. May 20, 2013)(Bryant, J.);
Benavides v. City of Arvin, No. F CV 12405 LJO GSA, 2012 WL 1910259, at *3 (E.D. Cal.
May 25, 2012)(O’'Neill, J.)(“[The allegedly indisputable facts contained in . . . dhminal
information . . . are subject to hearsay objections, and do not rise to the ‘high degree of
indisputability’ required for judicial noticdor their truth?). The Court made no finding
concerning these allegations and so the Court will not thbatriminal information’s statements
as “adjudicative” facts appropriate for judicial notice. Fed. R. Evid. 20lesNot Advisory
Committee on Bposed Rules. While the criminal information is admissible for the fact that th
United States charged Dathorpe with these crimes for the reasons stated in the criminal
information, it is not admissible for the fact that Donisthorpe committed thaltegisd.

The transcript of Donisthorpe’s sentencing hearing is also hearsay withoui@xc&egte
United States v. Williforgd 764 F.2d 1493, 1503 (11th Cir. 198badson v. Ulltra East Parking
Corp, 878 F. Supp. 25, 29 (S.D.N.Y. 1995)(Kaplan, AJ.the sentencing hearing, the United
States and Moya spoke at length about Donisthorpe’s miscondex.Draft Transcript of
Sentencing Hearing at 7:2%:7 (taken Feb. 22, 2019)(Court, Moya, Pena)(“Sentencing °Tr.”).
Next, the Court heard from Donisthorpe’s victimsSee Sentencing Tr. at 25:160:18.
Donisthorpe spoke briefly before the Court imposed #émtesice. SeeSentencing Tr. at 70:20
71:21 (Donisthorpe)id. at 72:513 (Donisthorpe)id. at 72:2573:8 (Donsthorpe). Sentencing
proceedings are emotional affairs, particularly in a case such as Donisthorpe’s whengyso m
victims were affected. Viohs may exaggerate their harms and the defendants’ counsel and the
defendant may minimize any bad conduct. A lotis going on at a sentencing, and posturing is often
the norm. They do not always represent reliable sources of fact such thautheviCdake
judicial notice of the statements made there.

The Court will not take judicial notice of any facts la¢de proceedings. Rule 201 of the
Federal Rules of Evidence allows a court to take notice of “adjudicative” fattalthato one of
two catgories: (i) facts that are “generally known within the territorial jurisdictibthe trial
court;” or (i) facts that are “capable of accurate and ready determination by resort to sources whose
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accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(l8eé)eon v. Fedex Ground
Package Sys., Inc., 163 F. Supp. 3d 1050, 1066 (D.N.M. 2016)(Browninthdjidicative facts
are simply the facts of the particular cas&fiited States v. Wolny, 133 F.3d 758, 764 (10th Cir.
1998)(quoting AdvisoryfCommittee Notes to rule 2013imon v. Taylor, 252 F. Supp. 3d 1196,
1238 (D.N.M. 2017)(Browning, J.)). Ne&hof these factual categories applies to Donisthorpe’s
sentencing hearing. The Court does not accept as true all statements at sehé&amegs, such
that statements from victims, defendants, and counsel become facts “generaitywithin the
territorial jurisdiction of the trial court.” Fed. R. Evid. 201(b)(1). This is {sedg because the
accuracy of such statements can “reasonablyubstipned.” Fed. R. Evid. 201(b)(2).

Finally, the Court will not admit those sections of either Donisthonple® agreement or
his amended plea agreement that contain Donisthorpe’s admissions for utheir Evanston
Insurance argues that these docatséfall squarely within” rule 803(22) of the Federal Rules of
Evidence. SeeMIL Brief at 9. It argues that[flederal courts across the country have found
exception 22 applicable when considering documents similar to those at issue here #ad admi
those documents in evidence against parties other than the person against wjnogmnteet of
conviction was emtred.” MIL Brief at 10 (citing First Nat'l Bank of Louisville v. Lustig6 F.3d
1554, 1574 (5th Cir. 1996); Scholes v. Lehmann, 56 F.3d 750, 762 (7th Cir. ESB);
Aerospace, Inc. v. Affiliated FM Ins. Co., 49 F.3d 399, 403 (8th Cir. 1995); Rozier v. Ford Motor
Co, 573 F.2d 1332, 1347 (5th Cir. 1978); Semler v. Psychiatric Inst. of Washington, D.C., 538
F.2d 121, 127 (4th Cir. 19768chwartzv. United States582 F. Supp. 224, 2228 (D. Md.
1984)(Young, J.); Warren v. Applebaum, 526 F. Supp. 586888 E.D.N.Y. 1981)(Weinstein,
C.J))).

The Court has a narrower view of rule 803(22). Rule 803(22)’s text states thatethe rul
against hearsagoes not exclude “[e]vidence of a final judgment of conviction” if:

(A) thejudgment was entered after a trial or guilty plea, but not a nolo
contendere plea;

(B) the conviction was for a crime punishable by death or by imprisonment for
more than a year

(C) the evidence is admitted to prove any fact essential to the judgment; an

(D)  when offered by the prosecutor in a criminal case for a purpose other than
impeachment, the judgment was against the defendant.

Fed. R. Evid. 803(22). That the admissit@vidence must “prove any fact essential to the
judgment” appears to limit ket 803(22) to proving elements of the offense to which Donisthorpe
pled guilty. Fed. R. Evid. 803(22)(C). The rule’s title, “Judgment of a Previous Comviatd

its explicitlimitation of the hearsay exception to “[e]vidence of a final judgment oficton,”
suggest there is little room for a court to admit documents other than a JudgmemtnminalC
Case. SeeFed. R. Evid. 803(22) SeealsoFed. R. Evid. 803(22)(A) (fbidding evidence of a
final conviction if the final conviction was entered after a nolo contendere plea).
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The Court sees no reason to freely allow other documents in under this rule h@rpeist
Judgment in a Criminal Case contains, as every Judgioest the crimes of which the defendant
is adjudicated guilty.SeeJudgmentin a Criminal Case at-2. Thus, Donisthorpe’s Judgment in
a Criminal Case is admissible, nbearsay evidence to prove the elements that Donisthorpe
committed wire fraud and mey laundering, as 18 U.S.C. 88 1343 and 1957 prohibit. By contrast,
Donisthape’s plea agreements contain a section titled “Defendant’s Admission of Kduts)
is inadmissible under rule 803(22). Plea Agreement at 5; Amended Plea Agre¢bie Inthis
section, Donisthorpe admits several facts, including, for example that he “lsah{i@a] theft
from the clients by causing my accounting staff to falsely record the clients’ ealan®DSLM
accounting records.” Plea Agreement at 6; Amended Plea Agreement at 6. This evidence
concerning Donisthorpe’s false representatidaparates on an element of wire fraud: that a
defendant use “false or fraudulent pretenses, representations, or promisesiud dietims. 18
U.S.C. § 1343. The particular means with which Donisthorpe defrauded his clients is not
“essential” to his coviction. Fed. R. Evid. 803(22)(C). Donisthorpe’s violation of the wire fraud
and money laundering statutes subjected him to criminal penalties, and hedadaentive to
not plead guilty to these crimes if he did not meet each element. He himdérdive to accurately
state why he met each statutory element, at least where the sentencing ramificatemthe
Sentencing Guidelines were minoGeeFed. R. Evid. 803, Notes of Advisory Committee on
Proposed Rules (stating that convictions of moféenses are not admissible, because “motivation
to defend at this level is often minimal or rexistent”). Plea agreements between the United
States and defendants do not represent judicial findings of fact. They ag,qatitracts between
the parties, and their wording is “carefully weighed and negotiated.” UnitedvSthis, 839 F.
Supp. 2d 1157, 1176 (D.N.M. 2012)(Browning, J.). Those plea agreement sectioeprémsgnt
the “contract” between the parties are not hearsay, while the part of a contract that tepresen
defendant’'s “version of events” is hearsay. Although Donisthorpe’s plea agrsearent
admissible against him as a statement of party opponeat une 801(d)(2), the Court will not
admit his version of events containedhe plea agreement against any other patiy.U.S. ex
rel. Miller v. Bill Harbert Int’l Const., In.608 F.3d 871, 892 (D.C. Cir. 2010)(upholding the
admission of certain &s from a plea agreement that proved elements of a crime and the redaction
of other, nonessential facts).

The cases that Evanston Insurance cites in support of its position thatrple@aefs fall
within rule 803(22)’'s heartland are not convincin§chwartz v. United Statesnd Warren v.
Applebaum for example, does not agds or even mention rule 803(28eeSchwartz v. United
States 582 F. Supp. at 2228; Warren v. Applebaum, 526 F. Supp. at 88/ Semler v.
Psychiatric Institute of Washitan, D.C.notes only that a murder confession was admitted into
evidence without objection and that the court could assign whatever weight it chos&ée it
Semler v. Psychiatric Inst. of Washington, D.C., 538 F.2d at 1R%BI Aerospace, Inc. v.
Affil iated FM Insurance Co., 49 F.3d at 403, discusses plea admissibility geaedatigt in the
context of rule 803(22). Finally, Rozier v. Ford Motor Co., states, without discussion, thay a guil
plea was admissible under rule 803(22¢Rozier v. ForaMotor Co., 573 F.2d at 1347, and the
United States Court of Appeals for thev@nth Circuit’'s opinion in Scholes v. Lehmanakes a
similarly conclusory statement concerning rule 803(22)’s scope without citingases directly
in support of its proposan, seeScholes v. Lehmann, 56 F.3d at 762. The Tenth Circuit, as far as
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the Court can tell, has not ruled on rule 803&#inits. Accordingly, the Court will not admit
the Plea Agreement and the Amended Plea Agreement under rule 803(22).

The practichconsequence of the Court’s ruling is not substantial. At trial, Evanston
Insurance read all relevant factual admissiothénAmended Plea Agreement to Donisthorpe and
asked if he affirmed the truth of those statemereeOct. 8 Tr. at 521:%524:11 Conway,
Donisthorpe); idat 530:15532:12 (Conway, Donisthorpe). Donisthorpe also confirmed that his
actions satisfied athe elements of the crimes for which he was char§e@Oct. 8 Tr. at 519:15
521:8 (Conway, Donisthorpe). As the Court has aadexd that it will exercise its discretion to
admit Donisthorpe’s testimony, admitting the Donisthorpe’s plea agreemekes nwpractical
difference.

The Court notes that, at the summary judgment stage, the Court considered Donisthorpe’s
plea agreemds to reach its determinatioseeEvanston Ins. Co. v. Desert State Life Mgmt., 434
F. Supp. 3d 1051, 1062 n.9 (D.N.M. 2)2 Moya raised a general objection the plea agreement
without specifically invoking evidentiary hearsay rul€See434 F. Supp. 3d at 1062 n.9. The
Court concluded that: “To the extent Moya raisdgarsayobjection, the Tenth Circuit admits
pleaagreementsat the summary judgment stage under rule 807 of the Federal Rules of Evidence.”
434 F. Supp. 3d at 1062 n.9 (citing Thomas v. Duras&®ii F.3d 655, 665 n.8 (10th Cir. 2010)

In Thomas v. Durastantihe Tenth Circuit addressed a party’s hearsay objection to considering a
plea agreement in a footnote at summary judgm8&eeThomas v. Dirastanti 607 F.3d at 665

n.8. It concluded that, so long as the evidence was introduced to prove the intenthtohehic
defendant admitted in the plea agreement, the evidence could be admissiblthendsidual
hearsay exceptionSeeThomas v. Durstantj 607 F.3d at 665 n.8. The Tenth Circuit citade
Slatkin 525 F.3d 808, 811 (9th Cir. 2008), an opinion from the United States Court of Appeals for
the Ninth Circuit which admitted a plea agreement to prove a defendant's@aenshe Tenth
Circuit noted that the objecting party “argues that plea agreements are notarimesigble” but
declined to consider the argument because it was “not developed with fat®ihas v.
Durastanti 607 F.3d at 665 n.8.

While the Tenth Circuit will admitiis evidece at the summary judgment stage under rule
807, at trial, the Court is uncomfortable admitting all parts of plea agreemelatstha residual
clause. In the Court’'s opinion, the residual clause should be rarely used. Draftées80i7rof
the Federal Rules of Evidence dallas County v. Commercial Union Assurance Co., 286 F.2d
388 (5th Cir. 1961)(Wisdom, J.), as support for including the residual hearsay exdaptne
Federal Rules of Evidenc&eePaul C. Gianelliunderstanding Eviehce557 (4th ed. 2013). In
Judge Wisdom’s case, the plaintiffs presented testimony that a lightning strike eaciee#
tower on a county courthouse to collapSee286 F.2d at 390. As evidence, the plaintiffs pointed
to charcoal and charred timbéosind inthe debris.See286 F.2d at 390. The United States Court
of Appeals for the Fifth Circuit upheld the admissibility of a newspaper artrtkemin 1901 that
described a contemporaneous fire in the courthouse’s dome while the courthousk uvelest
construction. SeeDallas Cty. v. Commercial Union Assur. Co., 286 F.2d at-@B0 Judge
Wisdom wrote:

We hold, that in matters of local interest, when the fact in question is of
such a public nature it would be generally known throughout the community, and
when the questioned fact occurred so long ago that the testimony ofartresss
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59. The StateComplaint’s allegations mirror the admissions from Donisthorpe’s guilty
plea:

From at least 2009 through 2016, Donisthorpe engaged in a scheme in
which he knowingly, intentionally, and improperly diverted client fumu®
accounts and assets that he owned and controlled.

In furtherance of this scheme, Donisthorpe diverted cligntls from
individual client investment accounts held by broker dealers, including Gharle
Schwab, to general DSLM accounts and, then, tearesl the client funds from
DSLM accounts to other nebSLM accounts the Donisthorpe controlled. These
funds were inappropriately used for Donisthorpe’s purposes and not for purposes
that served the putative class members.

State Complainf{ 3031, at 5.
60. The State Complaint alleges that Desert Saag Donisthorpaliverted at least

$4,900,000.00 from Desert State ClierBgeCriminal Judgment at 8; State Complairtd] at 7.

would probably be less trustworthy than a contemporary newspaper account, a
federal court, under Rule 43(a), may relax the exclusionary rules to the extent of
admitting the newspaper article in evidence. We do not characterize this newspap
as a ‘business record’, nor as ‘ancient document’, nor as any other readily
identifiable and happily tagged species of hearsay exception. It is admissible
because it imecessary and trustworthy, relevant and material, and its admission is
within the trial judge’s exercise of distien in holding the hearing within
reasonable bounds.

Dallas Cty. v. Commercial Union Assur. Co., 286 F.2d at@®7 In the Court’s opinion, the
residual hearsay exception should be reserved for situations such as thigheloeeglibility of

the evidence is entirely beyond dispute even though all other hearsay rules prevent tloe’'svide
admission. Plea agreements, as noted above, are not as inherently trustworthy aptqeenews
article admitted irDallas County v. Commercial Union Assurance Co..

Finally, plea agreements are common in the American justice system. 61588
criminal judgments entered for criminal defendants irf2@ere were plea agreements in 52,553
of these casesSee2019 Annual Report and Sourcebook of Federal Seng&tiatistics at 37,
United States Sentencing Commissidittps://www.ussc.gov/search/sourceboek019 That
parties will attempt to use these documents as evidence in future or paralledigsds
foreseeable. Where these documents are nearly as common as criminal judgments, and often
contain much more information, the Couoicludes that, if the Federal Rules of Evidence meant
to permit these agreements, they would explicitly allow thest,as they do for final criminal
judgments.
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61. The lawsuit filed by the former Desert State clients is a “claim” asndw@ance
Policy defineghat term InsurancePolicy at 16 (“Claim means the Insurédsceipt of . . . [tlhe
service of suit or institution of arbitration proceedings . . .").

6. The Insureds.

62. Ms. Kerr, Donisthorpe’s spouse, is an insured adrittigrancePolicy defines that
term SeeOct. 7 Tr. at 181:22-23 (Moya).

63. Ms. Bennett and Mr. Rutherford were Desert State board memdlénsugh
Rutherford left the board in the spring of 208&eO0ct. 7 Tr. at 159:2860:26(Graham, Moya).

64. Judy Mahar was a Bert State trust officerSeeOct. 7 Tr. at 230:18.6 (Moya)

id. at 40:24-41:7 (Borders, Butler).

65.  After March, 2017, Scott Kominiak became acting CEO of Desert S&eOct.
7 Tr. at 234:17-19 (Moya).

66. Ms. Bennett was a member of Desert State’s @oDirectors from about 2007
or 2008 until about April, 201%vhen she submitted her resignation to Desert State’s rec&ger.
Oct. 8 Tr. at 407:21-25 (Bennett).

67. While a Desert State board member, Bennett was not involved in the insurance
applicationprocess.SeeOct. 8 Tr. at 590:23 (Bennett).

68. Evanston Insurance did not communicate directly with the insureds during the
underwriting process for tHasurancePolicy. SeeOct. 7 Tr. at 35:14-8 (Borders, Butler).

69. Ms. Bennett personally paid some@ésert State’s insurance premiums in March,
2017. SeeOct. 8 Tr. at 606:12-607:5 (Bennett); Oct. 7 Tr. at 324:10 (Moya).

70.  Ms. Bennett did not personally receive any financial benefit from Donisthorpe’s

conduct related to hiriminal and intentional activity SeeOct. 8 Tr. at 611:14 (Bennett).
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71. As of October 10, 2016, Ms. Bennett had no knowledge of any wrongful acts, or
any fact, circumstance, situation or incidewhich may have led a reasonable person in her
position to conclude that a claim agaiher orDesert State was likelySeeOct. 8 Tr. at 610:14
(Bennett).

72. Evanston Insurance has no sound basis for believing Ms. Bennett had any
awareness of any fact which might afford grounds for any claims against Desein Stetteber,
2016. SeeOct. 8 Tr. at 498:15 (Fischer).

73. Ms. Bennett was not involved in Donisthoip&rongdoing regarding the Desert
State client funds, and she did not engage in any conversion, misappropriation, comgnaingli
defalcation of Desert State funds or property, atsoformer clients’ funds or propertyseeOct.

7 Tr. at 331:13L5 (Moya); Oct. 8 Tr. 609:2610:9 (Bennett, Sander®). at 420:1417 (Fischer).

74.  No other Desert State employee or directother than Donisthorpe, participated

in or knew of any theftcommingling, defalcation or misappropriatioBeeOct. 8 Tr. at 486:1-1

487:11 (Fischer).

The former clients propose that “Evanston has admitted that it has no evideraythat
insured, other than Donisthorpe, participated in or knew of any theft, commingling, defgloati
misappropriatiori. Client Brief 33, at 5. The Court will make this finding only for Desert State’s
employees and not for Ms. Kerr, Donisthorpe’s wife.. Biennett testified that prior to finding
out about the diversion of funds, she did not have any reason to think Ms. Kerr was involved in
any wrongdoing. After this event, however, Ms. Bennett testified that Ms. Kerr “engaged i
behavior that indicated & she was not devoted to the compensation of the former clients.” Oct.
8 Tr. at 613:14-18.

Moya proposes that there is no evidence that any insured, “including Mr. Donisthorpe,”
was aware of any ‘wrongful act or personal injury’ or a ‘fact, circuntgtasituation or incident’
as stated in the policy.” Moya Briefd7, at 9. The Court will not make this findisgncerning
Donisthorpe, because he admitted at trial that he “engaged in a schemehifhghknowingly
and intentionally obtained money and property by means of materially false andldrdaudu
pretenses and representations.” Oct. 8 Tr. at 52ZR1@ way); id.at 524:11 (Donisthorpe).
SeeMoya Brief I C6, at 5.
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7. The FID Investigation.

75. In December, 2016, FID initiated an examination of Desert S&deOct. 7 Tr. at
106:20-107:7 (Moya).

76. Before Decembef016, FID hd not examined Desert State since 2088e0ct.7
Tr. at 106:4-5 (Moya).

77. FID began its examination in March, 2017, after Ms. Kerr informed FID that
Donisthorpe was in the hospital and that Kominiak would assist DesertirStageexaminatio
process.SeeOct. 7 Tr. at 108:8-7 (Moya).

78. Inlate March, 2017, upon being informed by KominidlDesert State’s financial
irregularities,Ms. Bennett notified FID that Kominiak, who she thought was a certified public
accountant, had told her thatwas aware tatDonisthorpe appeared to have divei$860,000.00
to $700,0000from Desert State client accountSeeOct. 7 Tr. at 116:1-23 (Moya); Oct. 8 Tr.
at 409:3-411:1 (Bennett, Borders); & 598:4-9 (Bennett).

79. Ms. Bennett agreed to give FID access &s&t State files, and the right to secure
Desert State files and documeng&eeOct. 7 Tr. at 117:1418:5 (Moya); Oct. 8 Tr. at 603:119
(Bennett).

80. FID, with Ms. Bennett's assistance, physically took the D&tate files on March
28, 2018.SeeOct. 7 Tr. at 118:14-20 (Moya); Oct. 8 Tr. at 603:@44:20 (Bennett).

81. On March 28, 2017, FID issued an order finding Desert State to be financially
unsafe and unsoundgeeOct. 7 Tr. at 121:18 (Moya).

82. Moya wasappontedreceiver for the Desert State receivership estatdugust 4,
2017. SeeOct. 7 Tr. at 128:1-3 (Moya).

83. Moya was, and is, director dfie FID SeeOct. 7 Tr. at 1048 (Moya);id. at
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105:6-7 (Moya).
84. Moya, as Desert State receiver, filed a timely request with Evanston Insurance to
provide a defense of Desert State, and indemnification of Desert State, for claims masie again

Desert State, includindaims that former Desert State clientskmén Camerm Graham as Trustee

for Andrew Graham et al., v. DSLMSeeOct. 7 Tr. at 146:12-147:19 (Conway, Moya).

8. Evanston Insurance’s Decision to Rescind

85. Bennett gave notice of what she knew to Evanston in March, Z8460ct. 8 Tr.
at 415:1316 (Fischer)jd. at 493:24 (Fischer)jd. at 599:10-20 (Bennett).

86. Evanston Insurance first considered rescission on March 29, 284&Clainm-
E0400944Note27 at 1 (dated March 29, 2017), admitted October 9, 2019, at trial as Former
Client’s Ex. B.

87. Markel Services, Inc., the claims service manager for Evanston Insurance, began
an investigation aftereceiving Ms. Bennett's notice in March, 2013eeOct. 8 Tr. at 413:19
414:2 (Fischer)id. at 415:11416:3 (Fischer?.

88. Denise Butler, arunderwriter on the Desert State account at Markel Insurance
West, the underwriting agent for Evanston Insuranceicgzated in a discussion about possible
rescission of the InsurancelRy around the time the nenenewal decision regardirigsurance
Pdicy was made in July, 2017, and the letter cancelling the Insurance Rabkcgent.SeeOct.

7 Tr. at89:21-91:4(Butler, Jacobus)id. at 93:320 (Butler, Sanders)d. at 24:714 (Borders,

8The former clients propose: “Evanston had ample opportunity to invediigatets and
omissions alleged by the Former Clients of DSLM in the state court matter.” Client BAe&f]
4. This proposed finding of fact is a subjective characterizatidadfel Services’ and Evanston
Insurance’s investigation rather than atfathe Court will leave such characterizations for this
Memorandum Opinion and Order’s Conclusions of Law section.
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Butler).

89. The conversations at MarKelsuranceegarding nofrenewal included the fact that
Donisthorpe was embezzlingeeOct. 7 Tr. at 93:180 (Butler, Sandersid. at 955-21 (Butler,
Sanders).

90. In July, 2017, Butler knew that Donisthorpe had engaged in endment. See
Oct. 7 Tr. at 93:18-20 (Butler, Sanders);ati95:521 (Butler, Sanders).

91. Donisthorpe’s embezzlement contributed to Evanston Insurance’s decisendo i
a letter of norrenewalin July,2017. SeeOct. 7 Tr. at 94:23-95:21 (Butler, Sanders).

92. In the initial stages of the investigation until November, 2017, Markel Services
learned that Donisthorpe had taken money from Desert State trust accouris, hd tried to
kill himself, and that he was iapacitated.SeeOct. 8 Tr. at 418:1-7 (Fischer).

93. On January 5, 2018, Evanston Insurance issued a reservation of rights letter to
Moya,Desert States’ actinmgceiveragreeing to provide a defense for the Underlying Claim under
a complete and full reseation of rights.Seel etter from James H. Johansen to Christopher Moya
(dated Jan. 5, 2018), admitted October 7, 2019, at trial as Evanston Insurance CHXRZIR
Letter”).

94. Inthe ROR Letter, Evanstondarance specifically reservthe right to rescind the
InsurancePolicy based upon material misrepresentations in Desert State’s Applitatitre
Insurance Policy SeeROR Letter at 12.

95. Evanston Insurance also resexs rights to deny coverage ftine Underlying
Claim based upon the Insured’sokviedge of “Wrongful Acts, facts, circumstances, or incidents
that would lead a reasonable person to conclude that a Claim was likely. L&t@FRat 11.

96. In its ROR Letter, Evanston Insurance also resetive right to deny coverage
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based on variousmsurancePolicy exclusionsincluding Exclusion PSeeROR Letter at 11

97. OnJune 4, 2018, Evanston Insurance issued a lettéoyta, Desert State’s acting
receiver attempting to rescind tHasurancePolicy. Seel etter from James H. Johansen to Desert
State’s acting receiver (dated June 4, 2018), admitted October 7, 2019, at Endreston
Insurance’s Ex. 3 (“Rescission Letter”); Oct. 7 Tr. at 16:25-17:1.

98. The rason for Evanston Insurance’s rescissiecision is Donisthorpe’s
misrepresentation in the ApplicatioigeeOct. 8 Tr. at 438:17 (Fischer)(agreeing that Evanston
Insurance sought rescission based on Donisthorpe’s misrepresentation in thatidpplid. at
444:1620 (Fischer)(“But as far as what we relied on in terms of issuing this rescietier that
we’ve been talking about, it was really just his knowledge of his own defalcations &#ed)the

99. Included with the Rescission Letter was a $9,328.00 check, refunding the premium
that Desertate paid for thinsurancePolicy plus interestSeeRescission Letter at 2; Oct. 8 Tr.
at 426:1216 (Fischer).

9. Donisthorpe’s Criminal Case

100. On November 17, 2017, Donisthorpe pled guilty to a-teont federal felony

information charging him with wire fraud and money launderin§ee United States v.

DonisthorpeNo. CR 173311, Criminal Information (D.N.M., filed No27, 2017, (Doc. 1 in No.
CR 17%3311)) admitted October 7, 2019, at trial as Evanston Insurance’s Ex. 4 (“Criminal
Information”); Oct. 7 Tr. at 13:11-13.

101. Evanston Insurance learned tBRainisthorpepled guilty to wire fraud and money
laundering by no later than the first half of December, 205ee Oct. 8 Tr. at 481:11
(Fischer)(agreeing that Evanston Insurance learnddooisthorpe’sguilty plea in either late

November or early December, 2017).
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102. On February 21, 2019, the Honorable Laura Fashing, United States Magistrate
Judge 6r United States District Court fothe District of New Mexico, found Donisthorpe
competent, that suffient evidence supports his guilty plea, ahd plea to be knowing and
voluntary; she thereby adjudged Donisthorpe guilty of wire fraud and money laund&eeg.

United States v. Donisthorpe, No. CR-3311, Plea Minute Sheet at 1 (D.N.M.), filed Feb, 2

2019, admitted October 7, 2019, at trial aafston Insurance’s Ex. 8 (“Plea Minute Sheet”); Oct.
7 Tr. at 13:14-21.

103. On June 27, 2019, the Court sentenced Donsithorpe to 144 months in prison and
imposed a money judgment against Donisthorpe in the amount of $4,812,857.00, which the Court
described ag “portion of the net profit of the defendant derived from the offense charged in

Counts 1 and 2.”_United States v. Donisthorpe, No. GR3l7, Judgment at 3, 8 (D.N.M.), filed

June 27, 2019, admitted October 7, 2019, at trial as Evanston Insurancd@ Egriminal
Judgment”); Oct. 7 Tr. at 14:6-9.

CONCLUSIONS OF LAW

1. The Court will now state its conclusions of law. The Court will begin by
summarizing the case’s relevant procedural history. It wih g&t out the law regarding issues
relevant to is analysis. The Court will then present that analysis

PROCEDURAL HISTORY

2. Moya and the former clients filed motions to dismiss Evanston Insurance’s
complaint. SeeMotion by the Former Clients of Desert $tdtife Management to Dismiss
Plaintiffs Second Amended Complaint for Rescission and Declaratory Juddieeitovember
26, 2018 (Doc20)“Former Client MTD”), Receiver for Desert State Life Management Joins in

the Motion to Dismiss Plaintiff’'s Secondnfended Complaint for Resciesi and Declaratory
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Judgment, filed November 26, 2018 (Doc.(2¥pya MTD”). While these motions were pending,
Evanston Insurance, the former clients, and Moya filed for summary judgr8eePlaintiff's
Motion for Summary Jugiment, filed July 25, 2019 @. 89)(“Evanston MSJ”); Motion for
Summary Judgment, filed July 26, 2019 (Doc. 91)(“Moya MSJ"); Former Clientsse#rDS8tate

Life Management’s Motion for Summary Judgment on Evanston’s Claims for Rescission a
Declaratory ddgment and Memorandum in Support Thereof, filed July 26, 2019
(Doc.92)(“Former Client MSJ”).The Court issued an Ordéenyingthe Former Client MTD and

the Moya MTDshortly before trial SeeOrder, filed September 13, 2019 (Doc. 126)(“Sept. 13
Order”). The Court held a three-dagnch trial in this case from OctobeB72019. SeeClerk’s
Minutes at 1, filed October, 2019 (Doc. 155). It issued a Memorandum Opinion and Order
denyingthe Evanston MSJ in January, 20ZeeMemorandum Opinion and Ced filedJanuary

16, 2020 (Doc. 174)MOQ”). The Court issued an Order granting in part and denying tithgar
Moya MSJ and the Former Client MSJ in March, 2028ee Order, filed March 23, 2020
(Doc. 180)“March 23 Order”) The Court now makes its Findings of Facts and Conclusions of
Law from the October-B, 2019,bench trial. Before providing its Conclusions of Law, the Court
provides more background information on the case’s procedural posture.

1. The Complaint.

3. Evanston Insurance filed itsitd amended complaint in February, 208&eThird
Amended Complaint For Rescission and Declaratory Judgment, filed February 15, 2019
(Doc.44)(“Complaint”). In the Complaint, Evanston Insurance first requests that the Cour
declare thelnsurancePolicy void ab initio because oDonisthorpe’s misrepresentatioresd
rescind thecontract between Evanston Insurance and Donisth@peComplaint 54, at 11. In

Count I, Evanston Insurance requests that the Gmatare theEvanston Insurance has naylu
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to defend or indemnify Desert State, Moya, Donisthorpe, Ms. Bennett, Ms. Kerr, Jaseph P
Christine Gallegos, Scott Atkinson, Charles Reynolds, Cameron Graham, AscengmdtC,
CNRAG Inc., and Decades LLGased on # InsurancePolicy’s coverageprovision. See
Complaint 169, at 12-13.

2. The Sept. 13, 20200rder.

4, In the Order denying the Former Client MTD and the Moya MTD, the Court
concluded that the Complaint states a claim for rescission under rule 12(b)(6) ed¢nal Rules
of Civil Procedure. SeeSept. 13 Order at-80. It noted that, “[w]hile the gap beten when
Donisthorpe’s misdeeds came to light and when Evanston Insurance returnemitsms is
lengthy, the Court is wary of imposing a requirement on insurance companesactively
monitor their insured.” Sept. 13 Order at 9. The Court also concluded that “New Mexitn publ
policy does not allow rescission as to innoceninsnred parties who did not engage in any
misrepresentations, . . . and that the Evanston Insurance policy’s language doesnmatcieat i
co-insured parties from obtainirgpverage.” Sept. 13 Order at 10. Further, the Court concluded

that,under the factors the Tenth Circuit provide$tate Farm Fire & Casualty Co. v. Mho@i

F.3d 979, 983 (10th Cir. 1994), the Court would exercise its discretion to hear th&eeSept.
13 Order at 10-11.

3. The MOO.

5. The Court resolved many of the issues the parties litigatehe motions for
summary judgment and at trial the MOQ which daied the Evanston MSJThe Court first
concluded that theasurance Policprovision stating, “[p]rior to the effective date of this Coverage
Part the Insured had no knowledge of such Wrongful Act(s) or Personal Injury(ies) or any fact

circumstance, siaition or incident, which may have led a reasonable person in the Insured’s
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position to conclude that a Claim was likelygsurancePolicy at 15, is @ondition precedent to
coverage rather than a coverage exclusion, and that, under this language, Dorssthorgledge

of his misconduct is not imputed to other insuresgeEvanston Ins. Co. v. Desert State Life

Mamt., 434 F. Supp. 3d at 108B. Next, the Court concluded that tSepreme Court of New
Mexico would rule thainsurancePolicy’s Exclusim P, which excludes coverage for claims
“based upon or arising out of any conversion, misappropriation, commingling of or defatufat
funds or property,InsurancePolicy at 20, doesotexclude coverage for negligence clailke

negligent supervisiorsee Evanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at 1112

Third, the Court concluded that Evanston Insurance did not violate N.M. Stat. Ann.-E859A

11(A). SeeEvarston Ins. Co. v. Desert State Life Mgmt34 F. Supp. 3d dt112419. Nex, the

Court concluded that the Supreme Court of New Mexico would conclude that Donisthorpe was
acting adversely to Desert State when he filled out the Application and that #rseaiiterest
exception in agency law would prevéhtanston Insurance frommputing his knowledge to other

insureds. SeeEvanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at1&l18he

Court also noted that Evanston Insurance had not addressed the timelinessoidsiemesgttempt,

and so it was not entitled summary judgment on its rescission claifeeEvanston Ins. Co. v.

Desert State Life Mgmt434 F. Supp. 3d at 112Z1. Finally, the Court concluded that New

Mexico public policy bar Evanston Insurance’s attempts to rescindntwancePolicy for

innocent insuredsSeeEvanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at24l21

4. The March 23 Order.

6. The Court addressed the Moya MSJ and the Former Client MSJ in the March 23
Order. SeeMarch 23 Order at 1. The Court notedtttinee MOO fully addressed the Moya MSJ’s

arguments.SeeMarch 23 Order at-&. The Former Client MSJ presented two new issues for the
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Court to address whichdid not address eithan the Sept. 13 Order @an the MOO: (i) whether
Evanston Insurance’sethy bars its right to rescind thesurance Blicy; and (i) Ms. Kerr's
entitlement to coverage under the Insurance PolBseMarch 23 Order at 4-10.

7. In the March 23 Order, the Court concluded that, because Evanston Insurance did

immediateg)

not act to rescind thensurancedPolicy, it was not entitled tthis remedy. March

23 Order at & (quotingPutney v. Schmidt, 1918MSC-043, § 10, 120 P. 720, 723Regarding

Ms. Kerr’s status as annocent insured, the Court reviewth@ partiesargumens and concluded
that Ms. Kerr was not entitled to coverage based on claims arising out of Donisthorpe’
misappropriation, but she is entitled to coverage “to the extent that undetgimg seelkcovered
activity.” March 23 Order at 10. The Court did not rule on whettheBtate Complaint’s claims
against Ms. Kerr entitled her to coverage, because it abedlthat a genuine dispute of material
fact exists whether Ms. Kerr is an innocent insur8deMarch 23 Order at 10.

5. Motions for Judgment As a Matter of Law and Closing Arguments.

8. The former clients moved for judgment as a matter of law at the conclusion of trial.
SeeOct. 9 Tr. at 692:2493:1 (Jacobus). The former clients argued that N.M. Stat. Ann.

§ 59A-18-11(Af required Evanston Insurante attach a copy of thimsurance Blicy to the

°N.M. Stat. Ann. § 59A-1&1(A) states:

The insured shall not Heound by any statement made in an application for
a policy unless a copy of such application is attached to or endorsed on the policy
when issued as a part thereof. If any such policy delivered or issued for delivery to
any person in this state shall be reinstated or renewed and the insured or the
beneficiary or assignee of supolicy shall make written request to the insurance
company for a copy of the application, if any, for such reinstatement or renewal,
the insurance company shall within fifteen dafter the receipts of such request at
its home office or any branch office of the insurance company, deliver or mail to
the person making such request, a copy of such application. If such copy shall not
be so delivered or mailed, the insurance companyl &lea precluded from
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renewal application for thimsurancePolicy to be admissible evidenc&eeOct. 9 Tr. at 693:2
694:9 (Jacobus)id. at 694:23695:11 (Jacobus). They argued that the evidence shows that
Western Assuranceidinot attach thénsurancePolicy, because it was illegible, but that these
reasons are irrelevant under the stat@eeOct. 9 Tr. at 69422 (Jacobus). The Cowasked if

New Mexico could tell federal courts what evidence is admissible in federdl moceedings.
SeeOct. 9 Tr. at 696110 (Court). The former clients argued that the rule is a substantive state
rule rather than a procedural rul€eeOct. 9 Tr.at 696:22697:2 (Jacobus)d. at 698:7699:1
(Jacobus). They argued that Evanstosutance cannot show thatfollowed § 59A18-11,
because Evanston Insurance relies on Western Assurance and ADCO General to d& this wo
them. SeeOct. 9 Tr. at 68:22699:1 (Jacobus). It noted that this agent relationship has existed
between Evanston Insurance and ADCO General for at least tiisntyears. SeeOct. 9 Tr. at

699:6-700:3 (Jacobus)(citirBarth v. Coleman1994NMSC-0067, 1 24, 878 P.2 319, 326).

9. Moya joined the former clientgnotion for judgment as a matter of laBeeOct.
9 Tr. at 700:715 (Graham). The Court asked what the purpose of the attachment requissment
SeeOct. 9 Tr. at 7012 (Court);id. at 702:912 (Court). Moya respondethat the statute
guaranteeshat Desert State officers and employees the ability tovdesgt is contained in the
Insurance PolicySeeOct. 9 Tr. at 702:20-703:8 (Graham).

10. Ms. Bennett also joined in the motion for judgment as a matter of $&&Oct. 9
Tr. at 703:1222 (Sanders). She noted that thereo New Mexico law interpretinghis statute.
SeeOct. 9 Tr. at 703:1:22 (Sanders). She argued that the stasutéear “that the application

must be attached to the policy.” Oct. 9 Tr. at 7&8}(Banders). She said thae attachment’s

introducing such application as evidence in any action or proceeding based upon or
involving such policy or its reinstatement or renewal.
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purpose “is to make sure that all the documents are in one place and the insured unddratands w
has been said in the application.” Oct. 9 Tr. at 7021.§Sanders). She also argued that the
statute is not aute of evidence, because it begins: “The Insured shall not be bound by any
statement m#e in an application for a policy unless the application is attached,” and this is a
substantive command. Oct. 9 Tr. at 708:6Sanders). She added that attachmentinements

force insurance companies to be transparent with insureds and tof&matva coverage the
insured appliedSeeOct. 9 Tr. at 706:22-707:15 (Sanders).

11. Evanston Insurance respondegkeTr. at 709:7-10 (Borders). It argued that New
Mexico wauld not want the Court to rely on hypechnicalities. SeeOct. 9 Tr. at 710:26
(Borders). It also suggested that the attachment evidence was unclear, becaugwiNtadhthe
documentwithout looking at the attachment, and so nobody knows if the problem was with the
application or with Young’s printerSeeOct. 9 Tr. at 710:1-711:3(Borders). The Court asked
Evanston Insurance whether the Supreme Court of New Mexico would distirgivgeen these
attachment requirements and the attachment requirements for motor insiBae€Cet. 9 Tr. at
711:14-712:1 (Court). Evanston Insuranoened to the statute’s text and argued that “the statute
specifically says, for purposes of a renempalicy . . . you don’t need to attach the application.”
Oct. 9 Tr. at 712:143 (Borders). It said that, because ftkia renewal application, Evaios
Insurance complied with the statut8eeOct. 9 Tr. at 712:2@1 (Borders). It also noted thaktth
failure to attach wadue toADCO General, who was acting as Desert State’s adgeeOct. 9
Tr. at 712:22-713:8 (Borders).

12. Ms. Bennett respondedSeeOct. 9 Tr. at 714:1 (Sanders). She noted that it is
Evanston Insurance’s burden to make sure that any application is attachelasariuece Blicy.

SeeOct. 9 Tr. at 714:B (Sanders)(citing N.M. Stat. An8.59A-18-11). She also stated that,
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regardess whose agent made the mistake, it was Evanston Insurance’s obligation torm#ie su
application was attachedSeeOct. 9 Tr. at 714:99 (Sanders). She added that the attachment
requirement could help an insured know whether there was anyadties or amendments to the
application after it was submitteeeOct. 9 Tr. at 714:2315:10 (Sanders). Moya then added
thatit is only fair to hold Evanston Insurance to New Mexico’s strict insurance neguis,
because it chose to do businesthiastate. SeeOct. 9 Tr. at 715:15-716:4 (Graham).

13. The former clients then spoke again on their moti@eeOct. 9 Tr. at716:8
(Jacobus).They reiterated that 8 5928-11 isa substantive ruleSeeOct. 9 Tr. at 716:2417:12
(Jacobus). They adddhat the statute’s purpose is so that it is “crystal clear what the policy
consists of.” Oct. 9 Tr. at 717:22 (Jacobus). It concluded by noting that the evidence shows
that the “application and polimever got to the insured.” Oct. 9 Tr. at 717:24-25 (Jacobus).

14.  Evanston Insurance then spoke ag&eeOct. 9 Tr. at 718:18 (Borders). It argued
that, at most, it violated the statute in a technical, Wwat/not ina substantive waySeeOct. 9 Tr.
at 718:18719:14 (Borders). It also highlighted5®A-18-11's second sentence, which it argued
distinguishes renewals and initial applications and requires attacbnigfdr the latter SeeOct.

9 Tr.at 719:17720:1 (Borders)id. at 722:518 (Borders) It also reiterated that the trial’s evidence

is insufficient to determine what was sent to ADCO Genef@deOct. 9 Tr. at 720:1-721:3
(Borders). Evanston Insurance said that it had met its burden to prove tAgptioation was
attached to thénsurancePolicy and that thd®efendants had not méteir own countervailing
burden.SeeTr. at 721:19722:4 (Borders). It also said that motorist insurance is different, because
consumers can default into coverage, and so “there are specific reasomatigstto go back

and forth that don’t apply here.” Oct. 9 Tr. at 728:@Borders). Evanston Insurance then returned

to its argument that, because this statute is an affirmative defense, the defeadantsrove it,
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and their reliance on testimony regarding scanned and printed pdf attachment®twareugh
proof given the contextSeeOct. 9 Tr. at 723:9-725:11 (Borders).

15.  The former clients responded to Evanston Insurance’ s commgeeOct. 9 Tr.
at 726:14 (Jacobus)Theysaid that 8§ 59A18-11(A)’s second sentenamesnot apply, because
“there is no evidence in this case that the insured asked for a copyrefutenceand Evanston
didn't send it.” Oct. 9 Tr. at 727:B{Jacobus). It stated that each of the statute’s three sentences
areindependent from each othe3eeOct. 9 Tr. at 28:1423 (Jacobus). After Evanston Insurance
read the statute for the CowsgeOct. 9 Tr. at 730:2731:7 (Borders), the Court noted that, even if
the statute’s second and third senteraredinked, thefirst sentence appears to stand al@es
Oct. 9 Tr. at 731:45 (Court). Evanston Insurance respontted if this were truethe second
and third sentences would be surplusage, “because if the application washédttiéls not
admissible becausédtnot part of the policy.” Oct. 9 Tr. at 731:19-22 (Borders).

16. The former clients then made a second motion for judgment as a matter of law
based on N.M. Stat. Ann. § 59%-51° SeeOct. 9 Tr. at 735:22 (Jacobus). The former clients

said that Evanstomsurance fag to show that it complied with thistatute, because thegeno

0This statute provides:

Every insurance contract procured and delivered as surplus lines insurancetptarsua
Chapter 59AArticle 14 NMSA 1978 shall bear the name, address sigdature of the surplus
lines broker who procured it and have stampeihtgd or otherwise displayed prominently in
boldface terpoint or larger type either upon its declarations page or by attachment of an
endorsement, the form of which may be promtdday the superintendent, the following: "This
policy provides surplusies insurance by an insurer not otherwise authorized to transact business
in New Mexico. This policy is not subject to supervision, review or approval by the sepeent
of insurance. The insurance so provided is not within the protection of any guaranty fund law of
New Mexico designed to protect the public in the event of the insurer's insolvency.

N.M. Stat. Ann. § 59A-14-5.
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stamp on thénsurance Policy.SeeOct. 9 Tr. at 73710 (Jacobus). They said that Evanston
Insurance is invoking the Court’s equitable powers with “unclean hands,” becausenbtha
complied with New Mexico law. Oct. 9 Tr. at 737:16 (Jacobus). The former clients said that
Evanstorinsurance has not done the discovery to prove that it complied with thiSkee@ct. 9

Tr. at 738:14-739:7 (Jacobus).

17.  Evanston Insurance then respond®deOct. 9 Tr. at 741:7 (Bords); id.at 742:23
(Borders). It asserted that the former cligo& alleged a new affirmative defense for the first
time, and the former clients have still not filed an answer to the dageiplaint, so “| don’t even
know what I’'m responding to.” Oct. 9 Tr. at 743:5-6 (Borders). Next, Evanston Insurance stated
thatN.M. Stat. Ann. 8§ 59A15-4 does not say what happens when a company fails to comply with
it or who is responsible for making sure a policy is stam@e@Oct. 9 Tr. at 743:120 (Borders)

It said that it would address this issue in its proposed findings of facts motion andthetwise

was not prepared tiscussn detail a statute that was never mentioned before ta8agOct. 9

Tr. at743:21744:12 (Borders). It added that #oemer client’s motion was “inherently unfair,”
Oct. 9 Tr. at 745:18 (Borders), and that it only agreed to delay requiring the partiestaasva
courtesy in preparation of trial. Evanston Insurance said that the former kbhér{tin] in wait”
throughouthetrial to spring this at the end and asked that therGstrike this affirmative defense.
Oct. 9 Tr. at 746:18.6 (Borders). It added that, at least in lllinois, it is the surplus lines broker’s
obligation to stamp policiesSeeOct. 9 Tr.at 747:518 (Borders). It said that, had it known about
this argument, it would have had a rebuttal expert test8eeOct. 9 Tr. at 748:13-17 (Borders).

18. The Court suggested that the former clients’ argument was not an affirmative
defense but insteadust another argument in the equity analyseeOct. 9 Tr. at750:240

(Court). Evanston Insurance noteaitlhis characterizatioomight be accurate, but it said that,
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even so, the trial had seen two witnesses who could have testified to thisndshe &ormer
clients did not raise this issue the3eeOct. 9Tr. at 750:18751:13 (Borders). Evanston Insurance
asked that the Court strike the argument, “or at a minimum take it undeeraéwits moving
forward.” Oct. 9 Tr. at 752:23-24 (Borders).

19. The former clients then stated that “Evanston hadallmwed the law” as N.M.
Stat. Ann. 8§ 59Arequires Oct. 9 Tr. at 753:223 (Jacobous) Seeid. at 753:1820 (Jacobus).
They argued that it was “not our job to certainly tell them that they mugtedojobs and . . .
admit evidence of a policy thabmplies with New Mexico law."Oct. 9 Tr. at 754:% (Jacobus).
The former clients said that the remedy for a §-89/5 violation is in N.M. Stat. Ann. § 594-
15, and they read the statdteSeeOct.9 Tr. at 754:18755:20 (Jacobus). The former clissaid
that this statute does not make lihgurancedPolicy void ab initio, but “we’ve had a full trial, [and]
Evanston has not shown that it complied with the law.” Oct. 9 Tr. at 72 Zdacobus).The
former clients then stated that the Court gave it until the day after trial to file an aasd/¢nat

it would be inappropriate to+@pen evidenceSeeOct. 9 Tr. at 756:1-357:9. Evanston Insurance

1IN.M. Stat. Ann. § 59A-14-15 provides:

A. As to a risk assumed by an unauthorized insurer under Chapter 59A, Article
14 NMSA 1978, and if the premium thereon has been received by the producing
broker or the surplus lines broker who placed the insurancall questions
thereafter arising under the coverage between the insurer and the insureatréne ins
shall be deemed to haweceived the premium due it for the coverage; and the
insurer shall be liable to the insured for losses covered by the insaadider
unearned premiums that may become payable to the insured upon cancellation of
the insurance, whether or not in fabetsurplus lines broker is indebted to the
insurer as to the insurance or for any other cause.

B. Each unauthorized insurer agsng a surplus lines risk under Chapter 59A,

Article 14 NMSA 1978 shall be deemed thereby to have subjected itself tonttse ter
of this section.
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responded that answers were not due the daytati€but by the end of the trial, which means
tha answers are due the same day the trial finisi@®eOct. 9 Tr. at 757:1425 (Borders). It
reiterated its request that it be able to respond to the former clients’ new affirdeftnse under
N.M. Stat. Ann. 8§ 59A-14-5SeeOct. 9 Tr. at 759:1-18 (@ders).

6. Movya’'s Closing Argument.

20. Moya then presented his closing statemeB8eOct 9 Tr. at 772:3 (Graham). He
stated that he believed that Evanston Insurance is not entitled to resmisiiciaratory judgment.

See Oct. 9 Tr. at 77284 (Graham). He argued that Evanston Insurance “has clearly
acknowledged that they receivedtioce of the potential claims from Helen Bennett on or before
March 27th of 2017.” Oct. 9 Tr. at 77353 Graham).He noted that Evanston Insurance attempted
to rescind the letter fourteenonthsafter it had reasonable notice of Donisthorpe’s misdegds.

Oct. 9 Tr. at 774:2075:6 (Graham). Moya asserted that, “[tjo argue that Evanston was making
some sort of r@sonable efforts there is practically ridiculous,” and its behavior waaf‘dom
prompt and immediate, as required by the law, as it gets.” Oct. 9 Tr. atIl¥ §ataham). He
argued that Evanston Insurance engaged in the behbatdneé New Mexicd_egislaturentends

to prevent, because it waited on this claim so it could make an informed ecalemision. See

Oct. 9 Tr. at 776:7-18Graham).

21. Next, Moya asserted that all the trial's evidence shows that Donisthomgd act
alone, and everyone els¢ Desert State is therefore an innocent insured unddnsieance
Policy. SeeOct. 9 Tr. at 775:1976:9 (Graham). He stated that #a@snocent insureds relied on
the Evanston Insurance coverage to protect Desert State clients, not themselthey, arelnow
seeking coverage “to guarantee that those clients are able to be made as whole as possible.” Oct.

9 Tr. at 776:121 (Graham). Moya contended that thiesurancePolicy coversDesert State
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Employeeshegligent acts, and the evidence from tsiabws that the Desert State directors were
negligent in not discoveringonisthorpe’smisconduct.SeeOct. 9 Tr. at 776:2277:24 (Graham)

7. Ms. Bennett's Closing Argument

22. Ms. Bennett then presat her closing argument.See Oct. 9 Tr. at 778:16
(Sanders). She stated that Evanston Insurance cannot resdinsutiaecePolicy’s coverage of
her. SeeOct. 9 Tr. at 779:3l (Sanders). It noted that the Cours hlieady concluded that New
Mexico public policy does not permit rescission for innocerhsured parties, and trial testimony
shows that Donisthorpe prepared the Application alone and Ms. Bennett had no knowlgddge of
wrongful acts. SeeOct. 9 Tr. at 779:23 (Sanders). As for Evanston Insurance’s delay, Ms.
Bennett again noted thatetlCourt had concluded that New Mexico requires rescinding parties to
act immediately, and Evanston Inswais delay was far from immediate in this caSeeOct. 9
Tr. at 780:116 (Sanders). She argued that Evanston Insutzaatell the information iheeded
to rescind by November, 201BeeOct. 9 Tr. at 780:17-23 (Sanders).

23. Ms. Bennett then discussdake InsurancePolicy’s exclusions.SeeOct. 9 Tr. at
781:5410 (Sanders). She argued that Evanston Insurance admitted at trial that M=it'8enn
corduct did not implicate Exclusion JSeeOct. 9 Tr. at 781:1-18. She added that Evanston
Insurance madéhe same admission about ExclusiondeeOct. 9 Tr. at 781:1982:6 (Sanders).
Ms. Bennett noted that Donisthorpe testified that he providedifdtsgnation to Desert State’s
board, and that the Court has already concluded thahskhieancePolicy does not bar innocent
co-insured parties from obtaining coveragieeOct. 9 Tr. at 782:7-19 (Sanders).

8. The Former Client’s Closing Arguments

24. The former Desert State clients then presented their closing arguSes@ct. 9

Tr. at 783:19 (Davis). Ae former clients first discussed Donisthorpe’s disabled victimsnihe
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trial will impact. SeeOct. 9 Tr. at 783:1:984:15 (Davis). The former elints then argued that the
Court should deny Evanston Insurance’s rescission argument, because “Evanston comes to the
Court seeking equitable relief yet it has unclean hands” for violating two staf§tg89A-145
and 59A18-11. Oct. 9 Tr. at 785:202 (Davis). It argued that theigno evidence that Evanston
Insurance stamped its surplus lines policy as §-59A requires. SeeOct. 9 Tr. at 785:125
(Davis). This omission, the former clients argige evidencehat the Court should weigh in
determining whether to use its equitable powers to allow Evanston Insurance todréei
InsurancePolicy. SeeOct. 9 Tr. at 7864 (Davis). They also argued that Evanston Insurance
had unclean hands, because it “changed its position” during the litigation “as tgpéhat policy
is before the Court.” Oct. 9 Tr. at 787:23 (Davis). The former clients next discussed §-59A
18-11. SeeOct. 9 Tr. at 788:8 (Davis). They reiterated their arguments oisghe they first
made when discussing theiral motion for judgment as a matter of laB8eeOct. 9 Tr. at 788:8
791:24 (Davis).

25. The former clients also argued that Evanston Insurance delayed too long before
rescinding thénsurancePolicy. SeeOct. 9 Tr. at 791:2592:8 (Davis). They gave the timeline
of Evanston Insurance’s actions between receiving Ms. Bennett's March, 2017%, aegor
officially rescinding thénsurancdolicy on June 4, 201&eeOct. 9 Tr. at 792:9493:20 (Davis).
Having revieved this history, the former clients assert that Evanston Insurance’s action “was
neither prompt nor immediate,” as New Mexico law requires. Oct. 9 Tr. at 723:PDavis).
Seeid. at 793:23794:8 (Davis). The former clients then made the argumenthedtsurance
Policy’s definition of “insured” createa “reasonable dispute over who is included in this term of
insured, and it must be resolved in favor of Evanston’s insureds and in favor of coverage under

New Mexico law.” Oct. 9 Tr. at 794:2835:1 Davis).
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26.  Next, the former clients discussed theurancePolicy’s exclusions.SeeOct. 9
Tr. at 795:2 (Davis). They noted that timsurancePolicy’s exclusions only apply to claims as
the InsurancePolicy defines that termSeeOct. 9 Tr. at 795:A5 (Davis). It then addressed
Exclusion I, the businesxclusion for antitrust and Unfair Practices Act clairBgeOct. 9 Tr. at
795:16 (Davis). The former clients noted that they have alleged negligent camtlttiat their
allegations have “nothingptdo with any sort of statutory claim that we mighvé or business
related claim that we might have.” Oct. 9 Tr. at 795/96:2 (Davis). Regarding Exclusion J,
the exclusion for wrongful or intentional conduct, the former clients argued that it “cdycoe
dealt with,” becauséhey aresuing DeserState and its officers the underlying state caser
vicarious liability. SeeOct. 9 Tr. at 79649 (Davis). Finally, regarding Exclusion P, the clause
excluding coverage for conduct arising outinéncial misconduct, the former clients asserted th
it does not apply, because they assert negligence and negligent supervisiomdtamsderlying
State Complaint.SeeOct. 9 Tr. at 796:2097:11 (Davis). They argued that the trial shdat
Desert State clients were put into accounts thatdwaerlrates of return then they otherwise would
have in other accounts, and they have therefore “proven claims of negligence that have nothing at
all to do with Mr. Donisthorpe stealing any moneymh DSLM.” Oct. 9 Tr. at 797:121 (Davis).
They also noted that they would amend the State Complaint to bring in new defendantsresd clai
and if the Court found against them now, it would preclude the state jury from determieitigwh
Desert Statediled in its duty as a truste&eeOct. 9 Tr. at 798:1-1@Davis).

9. Evanston Insurance’s Rebuttal

27. Evanston Insurance then offered a brief rebuttal to the defendant’s closing
statements.SeeOct. 9 Tr. at 799:1 (Borders). It first discussed sahepposing counsel’s

misstatementsSeeOct. 9 Tr. at 799-15 (Borders). It said that, contrary to Moya'’s contentions,
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volunteers are not insured under theurancePolicy. SeeOct. 9 Tr. at 799:945 (Borders). It
also clarified that Butler testified that thesurancePolicy was not renewed because of alemns

of theft, not because Evanston Insurance knew that Donisthorpe had stolenSaa@st. 9 Tr.

at 799:1622 (Borders). It said that, contrary to Ms. Bennett’s statements, there amd seatéers
still open in this case.SeeOct. 9 Tr. at 799:2-800:6 (Borders). Evanston Insurance then
discussed Fischer’s trial testimonyeeOct. 9 Tr. at 800:15 (Borders). It noted that Fischer
analyzesnsurance policy claimr a living, and when he wasaskedabout the State Complaint’s
claims, he attempted to be preci§eeOct. 9 Tr. at 800:1801:3 (Borders). Evanston Insurance
said thathis testimony’'sessences that “[a]ll of [the State Complaint’'s] causes of action
incorporated the fagtl basis for the complaint.” Oct. 9 Tr. at 8GZ:@Borders). It concluded by
emphasizing that the former cliengse suing, because of Donsithorpe’s theft, and that any
mismanagemeris entirely incidentako his misappropriation.SeeOct. 9 Tr. at 801:1-:802:14
(Borders). Evanston Insurance stated,tdasjite the tragedy of the situatiothe errors and
omission policy does not cover claims related to Donsithorpe’s act®aeOct. 9 Tr. at 802:20-
803:6(Borders).

10. Evanston Insurance’s Closing Argument

28. Evanston Insurance filed its closing argumewintemporaneously with the
Evanston Insurance BriefSeePlaintiff's Closing Argument, filed December 2, 2019 (Doc.
169)(“Closing Brief”). Evanston Insance states that it “will use this opporuntity to highlight the

testimony at trial that makes cleaatiGraham v. Desert State Life Mgmt.. . isnot covered by

the professional liability policy issued by Evanston to Desert State Life Managén@asing
Brief at 2 (emphasis in original). After reviewing the timeline of Donisthorpe’srsehand its

eventual unravelingseeClosing Brief at 24, Evanston Insurance discusses Moya’s testinssgy/,
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Closing Brief at 4. It asserts that Moya “repeatedstified that Donisthorpe carried out his
embezzlement scheme by first commingling individual clientdéunn pooled accounts,
misappropriating those funds and then converting them for his own personal use.” Clasing B
at 4. Seeid. at 46 (citing Oct.7 Tr. at 123:9124:20 (Moya);id. at 136:1016 (Moya);id. at
256:2024 (Moya);id. at 383:814 (Moyg). Evanston Insurance alsmtesthat Donisthorpe
confirmed the accuracy of his original and amended plea agreements &da@losing Brief at
6 (citing Oct. 8 Tr. at 523:1924:6 (Donisthorpe)). Evanston Insurance argues that, in light of
this evdence, because the $4.9 millitratthe former clients seek to recover are the same funds
which Moya and the FID determined that Donisthorpe misappropriated, “the Policy’s
Commingling/Misappropriation of Funds Exclusion bars coverage for the Underlyangn.C
Closing Brief at 7.

29. Next, Evanston Insurance argues that allowing Ms. Bennett to benefit from the
“innocent insured” doctrine would “violate New Mexico Law and rewrite théci?8l Closing
Brief at 7. They cite numerous cases rejecting anéaksirequest to impose an irgamt insured
exception to a commingling/misappropriation of funds exclusgeeClosing Brief at 78 (citing

Bethel v. Darwin Select Ins. Go/35 F.3d 1035, 1042 (8th Cir. 2013); Northland Ins. Co. v.

Stewart Title & GuarCo. 327 F.3d 448, 457 (6th Cir. 2003); Phila. Indem. Ins. Co. v. Stazak

Mgmt., No. 3:16¢cv-00369, 2018 U.S. Dist. LEXIS 92564t *34-35 (M.D. Fla. May 31,

2018)YHoward, J.) Nelson v. XL Am., Inc.No. 2:16¢cv-00060, 2019 U.S. Dist. LEXIS 154103,

2017 WL4185461, at *9 (D. Nev., Sepl, 2017)(Dorsey, J.PNA, L.L.C. v. Interstate Ins. Grp.

No. Civ. A. 021130, 2003 U.S. Dist. LEXIS 11431, at *4 (E.D. La. June 20, Z808)ehardt,

J.), Bankers Multiple Line Ins. Co. v. Pier,c20 F. Supp. 2d 1004, 1008.D. Miss. 1998)Guirola,

M.J.); Fid. Nat'l Title Ins. Co. v. OHIC Ins. Cp619 S.E.2d 704, 707 (Ga. Ct. App. 2005)). It
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adds that the evidence shows that Donisthorpe’s financial misconduct occurree thefor
InsurancePolicy’ s November 1, 2016, inpgon date.SeeClosing Briefat 89 (citing Oct. 7 Tr.
at 136:1016 (Moya); Oct. 8 Tr. at 523:1824:6 (Donisthorpe))Evanston Insurance says that, i
light of this evidence, and because Donisthorpe acknowledged at trial that reveuss his
conduct vas exposing Desert State taiahs,andthe InsurancePolicy’s condition precedent for
coveragé’ was not met.SeeClosing Brief at 9 (citing Oct. 8 Tr. at 5381 (Donisthorpe). It
also argues that the Court must apply this condition precedent to gef@ards. Bennett under
New Mexico law, because Donisthorpe’s knowledgenputed to her.SeeClosing Brief atl0.
In conclusion, Evanston Insurance agiathe Court enter judgment in its fayand declare that
it has no duty to pay any money infelese or indemnity related to the underlying state c8se.
Closing Brief at 1611.

LAW REGARDING DIVERSITY JURISDICTION AND ERIE
30. UnderErie Railroad Co. v. Tompkins, 304 U.S. 64 (198B){£"), a federal district

court sitting in diversity applies “state law with the objective of obtaining the reatilivtiuld be

reached in state courtButt v. Bank of Am., N.A 477 F.3d 1171, 1179 (10th Cir. 200Accord

Mem. Hosp. v. Healthcare Realty Tr. In609 F.3d 1225, 1229 (10th Cir. 2007). The Coust ha

held that if a district court exercising diversity jurisdiction cannot find a Supresug Gf New
Mexico “opinion that [governs] a particular area of substantive.lathe district court]

must . . predict how the Supreme Court of New Mexico woulde].” Guidance Endodontics,

LLC v. Dentsply Int'l., Inc., 708 FSupp. 2d 1209, 12225 (D.N.M. 2010)(Brownig, J.). “Just

2Evanston Insurance argues that the Insurance Policy contains a condition precedent
requiring that “[p]rior tothe effective date of this Coverage Part the Insured had no knowledge of
such Wrongful Act(s) or Personal Injury(ies) or any fact, circumstanaatisih or incident, which
may have led a reasonable person in the Insured’s position to conclude that w&ddikely.”
Closing Brief at 9 (citing Insurance Policy at 15).
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as a court engaging in statutory interpretation must always begin with the statxttess dourt
formulating arkrie predicton should look first to the words of the state supreme court.” Pefia v.
Greffet 110 F.Supp. 3d 1103, 1132 (D.N.M. 2015)(Brownidg)*® If the Court finds only an
opinion from the Court of Appeals of New Mexico, while “certainly [the Court] may aifid w
consider the Court of Appeal[s’] decision in making its determination, the Gooot bound by

the Court of Appeal[s’] decision in the same way that it would be bound by a Supreme Court

decision.” _Mosley v. Titus, 762 Bupp. 2d 1298, 1332 (D.N.N2010)(Browning, J.)(notinghat

where the only opinion on point is “from the Court of Appealsthe Court’s task, as a federal
district court sitting in this district, is to predict what the Supreme Court of New Mexiatn do

if the case were presentait” (citing Wade v EMCASCO 1Ins. 483 F.3d 657, 666 (10th Cir.

BIn performing itsErie-mandated duty to predict whatstate supreme court would do if
faced with a caseseeComm’r v. Estate of Bosch, 387 U.S. 456 (1987), a federal court may
someimes contradict the state supreme court’'s own precedent if the federal court corf@itides t
the state supreme court would, given the opportunity, overrule its earlier h@dednderson
Living Tr. v. WPX Energy Prod., LLC, 27 Bupp. 3d 1188, 1247 n.3QD.N.M.
2014)(Browning,.). Courts should, obviously, be reticent to formulat&ae prediction that
conflicts with statecourt precedent; even if the prediction turns out to be correct, such predictions
produce disparate results between cases filed in state and federal courts, as the ofdestate su
court precedent usually binds state trial courts. The factors to wiéctesl court should look
before making aikrie prediction that a state supreme court will overrule its prior precedent vary
depending upon the case, but some consistent ones includee @ge of the state supreme court
decision from which the federaburt is considering departingthe younger the state case is, the
less likely it is that departure is warranted; ¢ amounof doctrinal reliance that the state courts
-- especially the state supreme codrhave placed on the state decision fratiich the federal
court is considering departing; (iBpparent shifts away from the doctrine that the state decision
articulates especially if the state supreme court has explicitly called an older case’gghatdin
guestion; (ivichanges in the composition of the state supreme court, especially if mostiytoig
justices from the earlier state decision remain on the cowdt{\gthe decision’s patent illogic or
its inapplicability to modern timesSeePefia v. Greffet110 F.Supp. 3d at 1132 n.17. In short, a
state supreme court case that a federal court predicts will be overruled iddikedyery old,
neglected by qasequent stateourt cases- perhaps because it is in a dusty corner of the common
law which does not get much attention avé much application and clearly wrong.
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2007)(explaining that, “[w]here no controlling state decision exists, thedlectrurt must attempt
to predict what the state’s highest court would do,” and that, “[ijn doing so, it may selakcgii

from decisions rendered by lower courts in the relevant staté”)jhe Court may also rely on

The Supreme Court has addressed what the federal courts may use when there is not a
decision on point from the state’s highest court:

The highest state court is the final authority on state law, but itlishgtitluty of

the federal courts, where the state law supplies the rule of decisiorngtiaesand

apply that law even though it has not been expounded by the highest coert of th
State. An intermediate state court in declaring and applying theatai® &cting

as an organ of the State and its determination, in the absence of more convincing
evidence of what the state law is, should be followed by a federal court in decidin

a state question. We have declared that principM/es v. American Telephone

and Telegraph Co., 311 U.S. 223 (1940), decided this day. It is true that in that
case an intermediate appellate court of the State had determined the immediate
guestion as lieeen the same parties in a prior suit, and the highest state court had
refused to review the lower court’s decision, but we set forth the broader f&incip

as applicable to the decision of an intermediate court, in the absence of a decision
by the highest court, whether the question is one of statute or common law.

... We have held that the decision of the Supreme Court upon the
construction of a state statute should be followed in the absence of an expression
of a countervailing view by the Statdigghest court, and we think that the decisions
of the Court of Chancerytle New Jersey trial court] are entitled to like respect as
announcing the law of the State.

The question has practical aspects of great importance in the proper
adminigration of justice in the federal courts. It is inadmissible that thevelgh
be one rule of state law for litigants in the state courts and another rutegyéonts
who bring the same question before the federal courts owing to the circuenstanc
diversity of citizenship. In the absence of any contrary showing, the etiffofth
by two New Jersey trial courts, but no appellate courts] appears to be the one which
would be applied in litigation in the state court, and whether believed to be sound
or unsound, it should have been followed by the Circuit Court of Appeals.

Fid. Union Tr. Co. v. Field, 311 U.S. 169, 180 (1940)(footnotes and citations omitted). The
Supreme Court has softened this position over the years; federal courts are no longer bound by
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Tenth Circuit decisions interpreting New Mexico lageeAnderson Living Tr. v. WPX Energy

Prod., LLC, 27 FSupp. 3d at 1243 & n.38. Ultimately, “the Court’s tasks to predict what the

state trial or intermediate court opinions, but “should attribisenif some weight. . where the
highest court of the State has not spoken on the po@arhm’r v. Estate of Bos¢l887 U.S. at
465 (citingKing v. Order of United Commercial TraveleB33 U.S. 153, 159 (1948)Beel7A
James Wm. Moore et alMoore’'s Federal Practice8 124.D (3d ed. 1999)(“Decisions of
intermediate state appellate courts usually must be followddnd] federal courts should give
some weight to state trial courts decisions.” (emphasis and title case omitted)).

In determining tke proper weight to acadrTenth Circuit precedent interpreting New
Mexico law, the Court must balance the need for uniformity between federal couratenciosirt
interpretations of state law with the need for uniformity among federal judges. If thea@beres
too rigidly to Tenth Circuit caselaw, ignoring changes undergone by a state’s law in the ensuing
years, then parties litigating state law claims will be subject to a ditfeoely of substantive law,
depending on whether they litigate in stadart or federal courtThis result frustrates the purpose
of Erie, which held that federal courts must apply state court interpretationateflaw, rather
than their own, in part so that parties achieve a consistent result regaridtese forum. Ths
consideration pulls the Court toward according Tenth Circuit precedent legg wed according
state court decisions issued in the ensuing years more weight. On the other harttievelate
law is unclear, it is desirable for there to at least lil@umity among federaljdges as to its proper
interpretation. Otherwise, different federal judges within the same circoiteven the same
district, as district courts’ decisions are not binding, even upon themsehesild be free to
adopt differirg interpretations of atate’s law. This consideration pulls the Court towards a
stronger respect for vertical stare decisis, because a Tenth Circuit decisionten negardless
whether it accurately reflects state lavat least provides consistenathe federal leveloslong
as federal district judges are required to follow it.

The Court must decide how to weigh Tenth Circuit caselaw against more recent state cour
decisions, choosing a point on the spectrum between the two extremes: dbieliyng to Tenth
Circuit precedent unless there is intervening caselaw directly on point from the bigtest
court, on one end; and independently interpreting the state law, regarding the Teaih Circ
precedent as no more than persuasive authontyhe other. In strikig this balance, the Court
notes that it is generally more concerned about systemic inconsistency between #he dedesr
and the state courts than it is about inconsistency among federal judges. Judgbssewsithin
a jurisdiction with ostensiblydentical governing law, sometimes interpret and apply the law
differently from one another; this inconsistency is part and parcel of a cotamagudicial
system. More importantly, litigants seeking to use forum selection toagsirbstantive legal
advantage cannot easily manipulate such inconsistency: cases are assigned randastrigtto di
judges in this and many federal districts; and, regardless, litigants ¢anmvotfor certain how a
given judge will interpret the state laeyen if they could determine the identity of the judge pre-
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filing or preremoval. All litigants know in advance is that whomever federal district judge th

are assigned will look to the entirety of the state’s common law in making hes determinatin

-- the same as a state judge would. Systemic inconsistency between the federal courts and stat
courts, on the other hand, not only threatens the principles of federalishtighnts may more

easily manipulate the inconsistency. When the Tenthufissues an opinion ferpreting state

law, and the state courts subsequently shift away from that interpretaiyamts-- if the district

courts strictly adhere to the Tenth Circuit opinierhave a definite substantive advantage in
choosing thedderal forum over theae forum, or vice versa.

The Court further notes that district courts may be in a better position thagrttineCircuit
to be responsive to changes in state law. Tenth Circuit decisions interpretingudgrastate’s
law on aspecific issue are furer apart in time than the collective district courts’ decisions are.
More importantly, the Tenth Circuit does not typically address such issiethe/frequency that
the state’s courts themselves do. As such, Tenth Circuit precedent can lag begliopnaents
in state law- developments that the district courts may be nimble enough to perceive and adopt.
Additionally, much of the benefit of having a consistent Tenth Ciwide interpretation of a
particular state’s law is asted. Other than Oklahoma, every state encompassed by the Tenth
Circuit contains only one federal judicial district, and there is relatively ligledrfor federal
judges in Wyoming and Kansas to have a uniform body of New Mexico law to which to look.
Last, the Court notes, respectfully, that district courts may be in a bettéopdisén the Tenth
Circuit to develop expertise on the state law of the state in which they sit. Ederglfgidicial
district in the nation, except the District of Wyomjrcovers at most one state. It is perhaps a
more workable design for each district court to keep track of legal developments et¢hast
of its own state(s) than it is for the Tenth Circuit to monitor separate legal devetspmeight
states.

Having outlined the relevant considerations, the Court thinks the proper stance on vertical
stare decisis in the context of federal court interpretations of state msvi@lows: the Tenth
Circuit's cases are binding as to their precise holdinghat the state law was on theayl the
opinion was published but lack the positive precedential force that its cases interpreting a federal
statute or the federal Constitution possess. A district court considering Ewst&sue after the
publication of a €nth Circuit opinion ompoint may not come to a contrary conclusion baseyd
on state court cases that were available to the Tenth Circuit and that th€iFeniihconsidered,
but it may come to such a conclusion based on intervening state court cases.

When interpreting state law, the Tenth Circuit does not and cannot issue a cegethatd
xis the law in New Mexico; it holds that tipeoper interpretatioof New Mexico law, at the time
the opinion is released, s Its holdings are descriptive, not prescriptivanterpretive, not
normative. Because federal judicial opinions lack independent substantive fostat® law
issues, but possess such force regarding federal law issues, the Court thinkewiegfal not
an unfair summary of the judicial interpretecess: (iwhen interpreting federal law, the federal
appellate courts consider the existing body of law, and then issue a holding thaflecth aed
influences the body of law; that holding subsequently becomes a part of the body of law; but
(i) when interpreting state law, the federal appellate courts consider the existingf taayand
then issue a holding that only reflects the body of law; that holding does not subsequently become
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a part of the body of law. The fedkedsstrict courts are hand to conclude that the Tenth Circuit’s
reflection of the themxisting body of law was accurate. The question is whether they should build
a doctrine atop the case and use the existence of the Tenth Circuit’s case to anesiooasybility

to independently consider the whole body of state law that exists when the time comes that
diversity litigants raise the issue in their courtrooms. Giving such effect to tlle Tenuit's
interpretations of state law is at tension vétiie, giving independent sstantive effect to federal
judicial decisions- i.e., applying federal law- in a case brought in diversity.

The purpose oErie is well-known and simple, and the Court should not complicate it
beyond recognition: it is that tlsame substantive law gemns litigants’ cases regardless whether
they are brought in a federal or state forum. For simplicity’s sake, most courts tikececsethe
formulation that “the federal court must attempt to predict how the states’ haglhuesvould rule
if confronted with the issue.Moore’s Federal Practic®124.22[3] (citingComm’r v. Estate of
Bosch 387 U.S. at 465 (“[A]n intermediate appellate state court [decision] is a datum fo
ascertaining state law which is not to be disregardeal fiegeral court unlegsis convinced by
other persuasive data that the highest court of the state would decide otherwis¢ién (anhd
internal quotation marks omitted))). This formulation may not be the most posgséthe goal
is to ensure id&tical outcomes in statend federal court the Honorable Milton I. Shadur, United
States District Judge for the Northern District of lllinois, looks to state procedural tale
determine in which state appellate circuit the suit would have been Biedtwmot in federal aot,
and then applies the state law as that circuit court interpretei\bbott Labs. v. Granite State
Ins., 573 F.Supp. 193, 19200 (N.D. Ill. 1983)(Shadud.)(noting that the approach of predicting
the state supreme courtisldings will often led to litigants obtaining a different result in federal
court than they would in state court, where only the law of the circuit in whickitbey- and
certainly not nonexistent, speculative state supreme cour lgaverns)- but it is a workable
solution that has achieved consens@geAllstate Ins. v. Menards, Inc., 285 F.3d 630, 637 (7th
Cir. 2002)(“[W]e adhere today to the general rule, articulated and applied throughout &g Unit
States, that, in determining the contefhstate law, the federal courts must assume the perspective
of the highest court in that state and attempt to ascertain the governitepnsubdaw on the point
in question.”). This formulation, built out of easktuse, does not relieve courts ofitHt@upreme
Courtimandatd obligation to consider state appellate and trial court decisions. To the contrary,
even nonrudicial writings by influential authors, statements by state supreme court justees, th
closeness of the vote on a prior case addrgdbm issue, and personnel changes on the eourt
considerations that would never inform a federal court’s analysis of federal faay validly
come into play. The question is whether the district courts must abdicate;therbeard, the
“would decde” aspect of thérie analysis to their parent appellate courts when the Court of
Appeals has declared an interpretation of state law.

TheEriedoctrine results in federal cases that interpret state law withering with time. While
cases interpreting federal law become more pfulvever time-- forming the groundwork for
doctrines, growing upward from one application (Congress may create a nationaicbak)y
(Congress may set quotas on wheat-growing for personal consumption), expanding outward from
the general (states mustagt criminal jury trials) to the specific (the jury need not be twelve
people, nor must it be unanimousjederal cases interpreting state law often become stale. New
state court caseseven when not directly rebuking the fealecourt’s statement ¢éw -- alter the
commonlaw legal landscape with their dicta, their insinuations, and their tone. The Suprem
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Court, which picks its cases sparingly and for maximum effect, almost news geatiorari to
resolve issues of stal@w.

The Court’s viewon Erie, of course, mean little if the Tenth Circuit does not agree. In
Wankier v. Crown Equipment Corp., 353 F.3d 862 (10th Cir. 2003)(McCogdrjethe Tenth
Circuit said that,

[w]here no controlling state decision exists, the federal court must attennpdictp

what the state’s highest court would do. In performing this ventriloquial function,
howe\er, the federal court is bound by ordinary principlestarfe decisis. Thus,

when a panel of this Court has rendered a aetisterpreting state law, that
interpretation is binding on district courts in this circuit, and on subsequent panels
of this Caurt, unless an intervening decision of the state’s highest court has resolved
the issue.

Wankier v. Crown Equip. Corp., 35334 at 866. From this passage, it seems clear that the Tenth
Circuit permits a district court to deviate from its view of statednly on the basis of a subsequent
case “of the state’s highest courfThe American Heritage Dictionary of the English baage
1402 (William Morris ed., New College ed. 1976)(defining “unless” as “[e]xcefii@condition

that; except under the circumstances that”). A more aggressive reading of the passangty

the requirement that the intervening case “resolv[ejdbge,”Wankier v. Crown Equip. Corp.

353 F.3d at 866- might additionally compel the determination that any intervening casetest
definitively and directly contradict the Tenth Circuit interpretation to be consitietedsening.”

It is difficult to know whether the Honorable Michael W. McConnell’s, former United
States Circuit Judge for the Tenth Circuit, limitation ofténvening decision” to cases from the
highest state court was an oversight or intentional. Most of the Tenth CircuiVeysre
formulations of this rule have defined intervening decisions inclusively asakguent decisions
of “that state’s courts @ term which seems to include trial and intermediate appellate courts. Even
Koch v. Koch Industries, Inc., 203 F.3d 1202, 1231 (10th Cir. 2000), the primary authority upon
which Wankier v. Crown Equipment Corpelies, uses the more inclusive definitiom fact,
Wankier v. Crown Equipment Corguotes its relevant passage:

In the absence of intervening Utah authority indiggtthat a plaintiff is not
required to prove a safer, feasible alternative design, we are bound to follow the
rule of Allen [v. Minnstar, Inc., 8 F.3d 1470 (10th Cir. 1993), a Tenth Circuit case
interpreting an issue of Utah lavels was the district court-ollowing the doctrine

of stare decisis, one panel of this court must follow a prior panel’s interpretation of
state law, absérmm supervening declaration to the contrary by that state’s courts or
an intervening change in the state’s laviKkbch v. Kochindus., Inc, 203 F.3d at
1231.

Wankier v. Crown Equip. Corp., 353 F.3d at 867.

Whether the decision to limit the interveniagthority a district court can consider was
intentional or not, the Tenth Circuit has picked it up and run with iKokins v. Teleflex, Inc.
the Tenth Circuit, quoting Wankier v. Crown Equipment Corp., refused to consider an opinion
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state supreme court would doWade v. EMCASCO Ins483 F.3d at 666 Accord Mosley v.

Titus, 762 F.Supp. 2d at 1332 (citation omitte®imbert v. Eli Lilly & Co., 577 F. Supp. 2d 1174,

1188-89 (D.N.M. 2008)(Browning, J.).

LAW REGARDING INSURANCE CONTRACT INTERPRETATION

31. Under New Mexico Law, “insurance contracts are construed by the same principles

which govern the interpretation of all contracts.” Rummel v. Lexington Ins. Co.-NRPEC-

041, 118, 945 P.2d 970, 976 (quotation marks omitted). In interpreting insurance policies, courts

must consider the policy as a whdkeeWeldon v. Commercial Union Assur. Co., 198MSC-

118,19, 710 P.2d 89, 91T he clauses in the policy must be construed as intendedacbmplete

and harmonious instrument designed to accomplish a reasonable_end.” Safeco Ins. Co. of Am.,

Inc. v. McKenna, 197NMSC-053, { 18, 565 P.2d 1033, 1037. “If any provisions appear

guestionable or ambiguous, we will first look to whether thaaning and intent is explained by

other parts of the policy.” Rummel v. Lexington Ins. Co., :B®TSC-041, 1 20, 945 P.2d at 977.

When insurance contracts are unambiguous, courts must construe them “in their usual anyd ordina

sense,”Slack v. Robinson2003NMSC-083, 7, 71 P.3d 514, 517, and “enforce [them] as

written,” Truck Ins. Exch. v. Gagnon, 200MMCA-092, 1 7, 33 P.3d 901, 903.

from the Court ofAppeals of Colorado holding directly the opposite of an earlier Tenth Circuit
interpretation of Colorado lawSeeKokins v. Teleflex, Inc, 621 F.3d 1290, 1297 (10th Cir.
2010)(Holmes).)(“[T]he Colorado Court of Appeals decidBubseral, Inc. v. Form&Scientific,

Inc., 941 P.2d 284 (Colo. App. 1998)], so it is not an ‘intervening decision of the dtafest
court.” (emphasis in original)(quotiniVankier v. Crown Equip. Corp., 353 F.3d at 866)).

The Tenth Circuit has set forth a stringent restriction on its district courts’ ability to
independently administer tf&ie doctrine. More importantly, the Tenth Circuit’'s vieway be at
tension with the abovquoted Supreme Court precedent, as well as its own prior caddtawe’s
Federal Practicésts the Tenth Circuit as having been, at one time, a “court[ that] hold[s] that a
prior federal appellate decision [interpretisigte law] is persuasive Moore’s Federal Practice
§124.22[4] (citing_State Farm Mut. Auto. Ins. v. Travelers Indem. Co., 433 F.2d 311, 312 (10th
Cir. 1970)). Still, the Court is bound to abide by the Tenth Circuit’'s interpretédtieneo
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32.  When interpreting contracts, “courts should not ‘create ambiguity where none

exists.” United Nuclear Corp. v. Allstate Ins. Co., 260MR1SC-032, 9 10, 285 P.3d at 647

(quotingCity of Santa Rosa v. Twin City Fire Ins. CRO0O6NMCA-118,1 7, 143 P.3d 196, 198).

Policy terms are only deemed ambiguous when theyrassonably and fairly susceptible of

different construgons.” Knowles v. United Servs. Auto Ass’n, 198R1SC-030,9 9, 832 P.2d

at 396. Ambiguous terms must be construednagahe drafter; they are “given the strongest

interpretation against the insurer which they will reasonably b&niimel v. Lexington Ins. Cp.

1997NMSC-041, 1 22, 945 P.2d at 97BeeUnited Nuclear Corp. v. Allstate Ins. Co., 2012

NMSC-032, 1 10, 285 P.3d at 648.
33. In construing an insurance policy, the distinction between an exclusion and a
provision of coverage is very important, because it affects which party hedvarden of proof.

SeeMiller v. Monumental Life Ins. Co., 761 F. Supp. 2d at 1147. The insured party initially bears

the burden to show that coverage is established under a provision of covees@attishill v.

Farmers Alliance Ins. Co2006NMSC-004, 1 6, 127 P.3d 1111, 1113 The insurer then bears the

burden of proving the pioy excludes coverageSeeBattishill v. Farmers Alliance Ins. CR006

NMSC-004, T 6, 127 P.3d at 1113 (citing Eric Mills Holmes & Mark S. Rhodes, Holmes'’s
Appleman on Insurance, § 1.10, at 43 (2d ed. 1996)(“That the insurer has the burden of proof to
prove no coverage under an-aks policy is the American rule in all states, with the possible

exception of Texas”)L.opez v. N.M. Pub. Schs. Ins. Auth., 1989MSC-017, 13, 870 P.2d 745,

749.
34. Insurance policy terms are frequently litigated, and tsolmave established
consensus interpretations to many of the most common phrases. For example, Herpikease

‘the insured,’ thghrase ‘any insured’ unambiguously expresses a contractual intent to create joint
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obligations and to prohibit recovery lay innocent insured.” _Axis Reinsurance Co. v. Bennett

2008 WL 2485388, at *15 (S.D.N.Y. June 19, 2008)(Lynch, J.)(qu&algs v State Farm Fire

& Cas. Co, 849 F.2d 1383, 1385 (11th Cir. 1988)%eealso Am. Nat'l Prop & Cas. Co. v.

Clendenen, 238V. Va. at 264 n.1Zcollecting cases)Stettin v. Nat. Union Fire Ins. Co. of

Pittsburgh, Pa.861 F.3d at 1337. Similarly, the Cooift Appeals of New Mexico has defined
“arising out of” broadly, stating that the term is “ordinarily understood torferaginating from,’

‘having its origin in,’ ‘growing out of’ or ‘flowing from.”” Krieger v. Wilson Corp., 2068IMCA-

034, 1 14, 131 P.3661, 666 (quotindBaca v. New Mexico State Highway Depli97ENMCA-

087, 1 14, 486 P.2d 625, 628). In analyzing the term in an insurance contract exclusion, the Tenth
Circuit surveyed New Mexico caselaw and concluded that “we have every reason to sug@ipose
New Mexico law applies the same broad definition of arising out of in the exclusiaxtastin

the coverage context.Am. Nat'l Prop. & Cas. Co. v. United Specialty Ins. Co., 592 F. App’x

730, 742 (10th Cir. 2014¥,

8aAmerican National Property & Casualty Co. v. United Specialty InsuranceisCan
unpublished opinion, but the Court can rely on an unpublished opinion to the extent its reasoned
analysis is persuasive in the case befor®ael0th Cir. R. 32.1(A) (“Unpublishedecisions are
not precedential, but may be cited for their persigagalue.”). The Tenth Circuit has stated:

In this circuit, unpublished orders are not binding precedentAnd.we have
generally determined that citation to unpublished opinions is not favored.
However, if an unpublished opinion or order and judgment has persuasive value
with respect to a material issue in a case and would assist the court in its dispositio
we allow a citation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th Cir. 2005). The @matudeghatAmerican
National Property & Casualty Co. v. United Specialty Insurancea@@dMount Vernon Fire Ins.

Co. v. Okmulgee Inn Venture, LL@51 F. App’x 745, 749 (10th Cir. 201 ave persuasive
value with respect to a material issue, and will assist the Court in its disposition of this
Memorandum Opinion and Order.
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LAW REGARDING THE ADVERSE INTEREST EXCEPTION AND
INSURANCE POLICY APPLICATIONS

35. Generally, “an agent’s knowledge of matters within the scope of his authority is

knowledge of his principal.”_U.S. Fid. & Guar. Co. v. State of Okla. ex rel Sebring, 383 F.2d 417,

419 (10th Cir. 1967). An agent’s knowledge is not always imputed to theigal. See
Restatement (Third) of Agency § 5.04 (2006); Restatement (Second) of Agency 88 280, 282
(1958). “If an agent has done an unauthorized act or intends to do one, the principal is not affected
by the agent's knowledge that he has done or intends to do theRegtatement (Second) of
Agency 8§ 280. In addition, with a few exceptions, “[a] principal is not affected by the dahgevl

of an agent in a transaction in which the agent secretly irgaatlversely to the principal and
entirely for hisown or another's purposes.” Restatement (Second) of Agency § 382.

Banclinsure, Inc. v. U.K. Bancorporation Inc./United Ky. Bank of Pendleton Cty. Inc., 830 F. Supp.

2d 294, 302 (E.D. Ky. 2011)(Bunning, JBéncinsur®); Restatement (Third) of Agendy 5.04
(2006).

36.  Section 280, comment c, of the Restatement (Second) of Agetitgd Agent’s
Knowledge of His Own Unauthorized Actsdiscusses a related circumstance where an agent’s
knowledge is noimputed to the principal.

If, in order to protect himself against the embezzlement or other wrongdoing
of an agent, the principal obtains a contract of indemnity which states that the signe
has no knowledge of any prior wrongdoing by the agent, the knowledge of his own
embezzlemeny the agent who signs the contract is not imputed to the principal.
The risk of embezzlement by dishonest agents is the risk insured against and it
would defeat the purpose of the contract to bind the principal by the kn@vdédg
such agents.

RestatementSecond) of Agency § 280 cmt. ¢ (1958eeRestatement (Third) of Agency § 5.03

cmt. (b) (“[I]f a principal makes a claim under a fidelity bond covering anl@rap’s dishonesty,
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the issuer of the bond may not decline to paythe basis that the emptm®/s knowledge of the
employee’s own wrongdoing is imputed to the principal.”). In accordance with § 28@(&§p82,
courts generally do not impute a wrongdoer’'s knowledge to the principal when the agent has

misrepresented his or her embezzlement adeitiy bond application.SeeNat’l Credit Union

Bd. v. CUMIS Ins. Soc'y, Inc., 241 F. Supp. 3d 934, 941 (D. Minn. 2017)(FraiCUMIS").

37. Courts have inconsistently applied Restatement (Second) of Agency § 282, the
advese interest exception, to mepresentations on an application for insurance. The Second
Circuit has suggested, without deciding, that a corporation’s president acted orptirat@n’s
behalf when procuring an insurance policy, even though he madepmeisentations in the

applicdion. SeePereira v. Aetna Cas. & Sur. Co., 186 F.3d at 208 (citing Gordon v. Cont’l Cas.

Co, 181 A. 574, 576 (Pa. 1939n re Maxwell Newspapers, Incl151 B.R. 63, 69 (Bankr.

S.D.N.Y. 1993)(Brozman, J.); Restatement (Second) of Agency § 282 cmb8))(1%he Second
Circuit noted in support that “a principal may not disavow an act of an agent while simaugne

taking advantage of the benefits of the fraudulently procured bargBeréira v. Aetna Cas. &

Sur. Co., 186-.3d at 208 (citing Restatement (Second) of Agency 8§ 282 cmt. h (“[A] principal
may not disclaim knowledge of the agent's fraud and yet attempt to retain a bbtaefied by

the fraud; this is a restitution principle preventing the unjust enrichmetiteoprincipal.”)).
Furtherthe Tenth Circuit has held that, under Oklahoma law, an investment firnsareedcted
adversely to his principal in embezzling its funds and in [its] behalf in submitting tredit{fid

bond] applications. Md. Cas. Co. v. Tulsa Indus. Loan & Inv. Co., 83 F.2d 14, 17 (10th Cir.

1936). The Supreme Court of Pennsylvania has likewise stated that, althoughvtithlefseem

to be some confusion of thought,” Gordon v. Cont’l Cas. Co., 181 A. at 576, over whether an

embezzlingagent acts in the pripal’s interest in lying to obtain a fidelity bond, in arranging for
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the bond, such agents do not act adversg8geGordon v. Cont’l Cas. Co., 181 A. at 576. The

Supreme Court of Pennsylvania stated that

the rule that knowledge @& corporate officersi knowledge of the corporation,
applies only where a third person seeks to enforce some demand against the
corporation . ., but the [adverse interest] exception has no application where the
corporation seeks to enforce the benefiti fraud perpetratebly its officer on a

third person; that the exception to the rule of imputed knowledge is not a vehicle
for the consummation of fraud.

Gordon v. Cont'l Cas. Co., 181 A. at 576. It also asserted that this rule accorded with 8§ 261 and

282 of the Restatement (Second) of AgenSgeGordon v. Cont’l Cas. Co., 181 A. at 576-77.

38. On the other hand, several courts have applied the adverse interest exception to
misrepresentations on an insurance applicatio@UNIIS, the Honorable Donovan Frank, United
StateDistrict Judge for the District of Minnesota, held that, becauseatig feason that Cofell
did not disclose the existence of her theft was for her own benefit and to the detrinfent of t

company,”CUMIS, 241 F. Supp. 3d at 940 (emphasis in origindB, ddverse interest exception

applied to her misrepresentation on the insurance applicaieBUMIS, 241 F. Supp. 3d at 941.
Judge Frank emphasized that others should not read the opinion broadly:
But the Court reiterates the nanmess of its holdingt is only when an
employee who acting adversely to her employer by embezzling from the company
misrepresents her knowledge of that embezzlement on an application foy fidelit

insurance that the employee's knowledge will not be imputed to the company to
allow the insurer to rescind the fidelity insurance.

CUMIS, 241 F. Supp. 3d at 941. In Bancinsure, the Honorable David Bunning, United States
District Judge for the Eastern District of Kentucky, held that an embezzliGgacted on he
own behalf and agash her principal’s interests when she lied on an insurance policy renewal
application:

Wood was acting adverse to [the bank’s] interests when she lied on the renewal

application. Had she been honest in completing the applications, [the bank] would
have been able to submit a timely claim . Thus, by lying on the application,
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[the bank] did not benefit in any way. For approximately eight years, Wood had
been involved in [a] large scale fraudulent scheme which culminated in an
emlezzlement of oer 2.2 million dollars from [the bank]. Itis clear that she would
not communicate this fact to [the bank] because it would necessarily prevent the
consummation of the fraudulent scheme which she was engaged in perpetrating. If
Wood answezd [the questio] on the renewal application truthfully, her fraud
would have been revealed, and she would not have been able to continue
embezzling funds from [the bank]. Therefore, since Wood's interests in concealing
her fraudulent activity [were] adwee to [the bakis] interests, her knowledge of

her embezzlement will not be imputed to [the bank].

Banclnsure830 F. Supp. 2d at 30&eeEverest Nat'l Ins. Co. v. Ti$tate Bancshares, In2016

WL 5062155, at *10 (quoting this passage and notingithateasoning applies with equal force

in this case”). Finally, the Court of Appeals of Washington also concluded that it wouldombé im

a bank director’'s knowledge to the bank, becaus®adted adversely both as to his defalcations

and as to his concealment of them on the bond application. His motive to conceal continued
through the period in question, and he was not the sole representative of the bank.” Puget Sound

Nat. Bank v. St. Pdurire and Marine Ins. Cp645 P.2d at 1128.

39. Courts that dmot impute an embezzling agent’s knowledge to the principal rely on
arguments based on allocation of ri§eeCUMIS, 241 F. Supp. 3d at 941 (discussing casks).

Everest Nat'l Ins. Co. v. f-State Bancshares, In@016 WL 5062155, for example, theucb

called § 280 comment ¢ a “persuasive and prudent” explanation why insurers shotihe Ioesér
that an applicant dishonestly applies for fidelity insurance rather than the applerapbyer.

Everest Nat'l Ins. Co. v. THstate Bancshares, In2016 WL 5062155, at *12. The court reasoned

that, while some principles of agency law suggest that courts should protect tties waen an
agent fraudulently contracts with them on a principal’s behalf, § 280 comment ¢ stiggetts
risks inherentn fidelity insurance belongs with the insurers or coverage would be rendered

illusory. SeeEverest Nat'l Ins. Co. v. Ti$tate Bancshares, In2016 WL 5062155, at *12. Judge
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Bunning also noted that, if an agent’s knowledge was imputed to the principal for purposes of a
fidelity bond application, organizations would be unable to protect themselves agairisk tof
dishonest employeeseeBancinsure, 830 F. Supp. 2d at 305.

40. Although New Mexico courts have not cited either § 280 or § 282 of the
Resatement (Second) of Agency, they are widely adopted in courts throughout the c&edry.
Amelia Toy Rudolph et allnvoking in Pari Delicto to Bar Accountant Liability Actions Brought
by Trustees and Receivers, ST004 ALFABA 75, 9294 (2011)(collectingcases adopting the
adverse interest exception); Bogda M.B. Clarke etrahud in the Inducement as a Defense to
Fidelity and Surety Claims, 42 Tort Trial & Ins. Practice L. J. 181, 193 (200#)e majority of
courts endorse the position taken by section 280”). Further, the Court of Appeals ofdx@s M
has recognized two similar exceptions to the general rule that an agentlsdgews imputed to

the principal. SeeLihositv. | & W, Inc., 1996NMCA-033, 11 120, 913 P.2d 262, 267 (citing

Restatemen{Secon)l of Agency88 268 cmt. d, and 275 cmt. b). In light of the overwhelming
acceptance of these agency principles, the Court concludes that the SupremeNawtieiico
would recognize the adverse interest exception and the § 280 exceptiongoahienputation of
an agent’s knowledge.

LAW REGARDING RESCISSION OF CONTRACTS FOR MATERIAL
MISREPRESENTATIONS

41. Rescission is an equitable remedy that voids a contract enteceryh mistake,

fraud, or duressSeeBranch v. Chamisa Dev. Corp., 20RMCA-131, T 21, 223 P.3d 942, 946.

“Rescission is an equitable remedy which seeks to restore the status quo ante,”hend “[t]
defrauded party must return or offer to return thatciinas been received under the contract as a

condition precedent to maintainirgsuit for rescission.’Ledbetter v. Webb1985NMSC-112,
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115, 711 P.2d 874, 87#3. Under New Mexico law, rescission for fraud “is allowed where there
has been a misrepresentation of a material fact, the misrepresentation was beadsiéal on,

andhas in fact been relied onPrudential Iis. Co. of Am. v. Anayal967NMSC-132, 9 8428

P.2d 640, 643.Rescission “may be allowed in certain cases of-framdulent, but material,

nondisclosure.” McElhannon v. FQr2fDO3NMCA-091, 9 15, 73 P.3d 82832; City of Raton v.

Ark. River Power Auth., 611 F. Supp. 2d 1190, 1198 (D.N.M. 2008)(Browdipt/, Rescission’s

test of materiality is “whether plaintiff, as a reasonably prudent insucerdvhave rejected the

risk if it had known the true facts.Prudentialns. Co. of Am. v. Anayal967-NMSC-132, Y17,

428 P.2d at 644.f the Court deems either the withheld information or the misrepresentations

material, then rescission is available “in the absence of waiver or estopfmlisette v. Found.

Resrve Ins. Co., 196 RMMSC-094, § 19, 427 P.2d 21, 26. The parties’ good faith to the contract

is immaterial-- “it makes no difference whether the party acted fraudulently, negligently, or

innocently.” Modisette v. Found. Reserve Ins. CIO67NMSC-094, 1 17, 427 P.2d at 25.

42. Parties who seek reission may be estopped from asserting it and may also waive

the right to rescind. _Modisette v. Found. Reserve Ins. Co.;N883C-094, § 19, 427 P.2d at 26.

If rescission for fraud is sought, the party

must immediately, upon discovering the fraud, oest or offer to restore, all that
he has received under the contract, as a condition precedent to his right to rescind
the same. If he fails to do this, or if, after discovering the fraud, he takes any steps

YIn making its ruling undeErie, while “certainly [the Court] may and will consider the
Court of Appeal§’] decision in making its determinan, the Court is not bound by the Court of
Appeal[s’] decision in the same way that it would be bound by a Supreme Courinlédiéosley
v. Titus, 762 FSupp. 2d at 1332. As support for its conclusion that, “segmimay be allowed
in certain casesf nonfraudulent, but material, nondisclosure,” the Court of Appeals cites the
Restatement (Second) of Contracts 8§ 161, cmt. b, and 164(1) cmt. b. Given theysbeilagen
these provisions arf@rudential Ins. Coof Am. v. Anaya1967NMSC-132, theCourt concludes
that the Supreme Court of New Mexico would concur with McElhannon v, ROAGBNMCA-
091, 1 15, 73 P.3d at 832.
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in affirmance of the contract, he will be hétdhave elected to affirm the same and
will not thereafter be granted relief in equity from the burdens of the contract.

Putney v. Schmidt, 1918IMSC-043, 1 10, 120 P. 720, 723. In New Mexico, “[b]efanensuer

can be held to have waived, or be estopped from asserting a right of forfeiture, litameistad

knowledge of the facts.” Modisette v. Found. Reserve Ins. Co.;N®SC-094, § 28, 427 P.2d

at 27. Rescission based on misrepresentationesady tha“sounds partly in tort.” City of

Raton v. Ark. River Power Auth., 611 F. Supp. 2d at 1207.

NEW MEXICO LAW REGARDING THE DUTY TO DEFEND AND THE DUTY TO
INDEMNIEY

43. The “duty to indemnify is distinct from [the]juty to defend” and resolution
whether a party has duty to defenddoes not “necessarily depend on there being a duty to

indemnify.” City of Albuguerque v. BPLW Architects & Eng’rs, InQO09NMCA-081, T 31,

726, 213 P.3d 1146, 1155 (Ct. App. 2009)(citing Ins. Co. of N. Am. v. Wylie Ck887NMSC-

011, 733 P.2d 854, 857 (1987)). In disputes stemming from insurance contractiytyhie “

defendarises out of the nature of the allegatian the complaint,” Miller v. Triad Adoption &

Counseling Servs., In003NMCA-055, 19, 65 P.3d 1099, 11@3ting Bernalillo Cty. Deputy

Sheriff's Ass’n v. Cty. of Bernalillp1992NMSC-065, 1 4, 845 P.2d 789, 791), and is determined

“by comparing he factual allegations in the complaint with the insurance poli®péz v. N.M.

Pub. Sch. Ins. Auth1994NMSC-017 at { 8, 870 P.2d at 747. If a complaint “states facts that

bring the case within the coverage of the policy,” thendbty to defendwill be triggered.

Bernalillo Cty. Deputy Sheriffs Ass’'n v. Cty. of Bernalillo, 19BBASC-065, 1 8, 845 P.2d at 791

Generally, an insurer'sfuty to defendarises out of a potentially covered claim and lasts until the
conclusion of the underlying lawsuit, or until it has been shown that there is no potential for

coverage,” and, when there are multiple causes ofractize duty continues until every covered
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claim is eliminated.” Guest v. Allstate Ins. Co2010NMSC-047, § 33, 244 P.3d 342, 348

(2010)(citng S. PIitt et al.Insurer’'sDuty to Defend Nature, Commencement, and Termination

14 Couch on Insurance 381200:47 (Supp. 2007)). Known, but unpled facts, may bring a claim
within the coverage of the policy at the beginning of the litigation or atreskaige.SeeAm. Gen.

Fire & Cas. Co. v. Progressive Cas. C®90NMSC-094, § 11, 799 P.2d 1113, 1116lf the

allegations of the complaint or the alleged facts tend to show that an occurnerasevathin the
coverage of the policy, the insurer hadudy to defendregardless of the ultimate liability of the

insured.” Miller v. Triad Adoption & CounselinServs., Ing.2003NMCA-055, § 9, 65 P.3d at

1103 (citing_ Found. Reserve Ins. Co., Inc. v. Mullenix, :BB82SC-038, 1 6, 642 P.2d 604, 605).
With respect to the duty to indemnify, New Mexico courts have held that “[i]f tbgadlons of
the federal comlaint clearly fall outside the provisions of [the] liability insurance policies,

indemnity by the insurer is not requiredN.M. Physicians Mut. Liab. Co. v. LaMuyr&993-

NMSC-048, 1 8, 860 P.2d 734, 737 (1993). A court will “leave][ ] for later” detestion whether
the insurer must indemnify the insured, because that “ultimate detdonirsabased on whether
the insurer became legally obligated to pay damages because of a bodily injury dy plapage
that does, in fact, fall under the policy coage.” 12 Couch on Insurance § 172:2 (Supp. 2011).
The Tenth Circuit has held that the “duty to indemnify relates to liability actually edpws the

insured for claims falling within the scope of coveragdgdunt Vernon Fire Ins. Co. v. Okmulgee

Inn Venture, LLC 451 F. App’'x 745, 749 (10th Cir. 2011)(addressing duty to indemnify in

Oklahoma and applying Tenth Circuit case law from Colorado)(citing United®&Fzas. Co. v.

Boulder Plaza Residential, LL.633 F.3d 951, 9567 (10th Cir. 2011)).SeeValley Imp. Ass’n

v. U.S. Fid. & Guar. Corpl29 F.3d 1108, 1126 (10th Cir. 1997)(concluding that, under New

Mexico law, a judgment regarding the duty to indemnify would be “premature,” bechasiuty
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to indemnify must be determined based on the factdtiasately determined in the litigation
against the insured”).

44. In Hartford Fire Insurance Co. v. Gandy Dancer, LLC, 864 F. Supp. 2d 1157

(D.N.M. 2012)(Browning, J.), defendant Mercer LLC argued that it was entitled tiokdaRire
Insurance coverage for egligent misrepresentation claim that it claimed caused property
damage. See864 F. Supp. 2d at 1199. The Court concluded that negligent misrepresentation
could constitute an “occurrence” or “accidentivhich are events covered by the insurance policy
864 F. Supp. 2d at 1199. The allegations were “sufficient to trigger coverage, becausegs insur
‘duty to defendarises out of gotentially covered claim.” 864 F. Supp. 2d at 1200 (quotBugest

v. Allstate Ins. Co., 20E8IMSC-047, 1 33, 244 P.3at 348 (emphasis in Hartford Fire Ins. Co. v.

Gandy Dancer, LLC)). The Court concluded that the duty to defend was noteaddge this

allegation, because the policy excluded claims for property damage that arostheuhsureds’
work. See864 F.Supp. 2d at 1200. The plaintiff had a duty to defend, howeeeguse the
defendants’ claims for trespass and nuisance “arguably give rise to coved@dd-. Supp. 2d at
1202.

LAW REGARDING JUDGMENT AS A MATTER OF LAW

45.  Rule 50(a) of the Feder&ules of Civil Procedure provides for judgment as a
matter of &w. The rule states:
(1) In General. If a party has been fully heard on an issue during a jury trial and
the court finds that a reasonable jury would not have a legally sufficient eargent
basis to find for the party on that issue, the court may:
(A) resolve the issue against the party; and
(B) grant a motion for judgment as a matter of law against the party on a

claim or defense that, under the controlling law, can be maintained or
defeded only with a favorable finding on that issue.
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(2) Motion. A motion for judgment as a matter of law may be made at any time
before the case is submitted to the jury. The motion must specify the judgment
sought and the law and facts that entitle the mbi@the judgment.
Fed. R. Civ. P. 50(a).
46. Judgment as a matter of law is proper where “a party has been fully heard on an

issue during a jury trial and the court finds that a reasonable jury would na legadly sufficient

evidentiary basis to fintbr the party on that issue.” Fed. R. Civ. P. 50(a)(1). This standard for a

directed verdict mirrors the standard for summary judgmgeeAnderson v. Liberty Lobby477
U.S. 242, 250 (1986)(concluding “that this [Rule 56] standard mirrors the staiodalidected
verdict under Federal Rule ofiv@ Procedure 50(a), which is that the trial judge must direct a
verdict if, under the governing law, there can be but one reasonable conclusionthas t

verdict.”)(internal citation omitted)yViles v. Micheln No. America, In¢.173 F.3d 1297, 1303

(20th Cir. 1999)(“We review the district court’s ruling on a motion for JIMOL under a sténda

that is essentially identical to the ‘genuine issue’ requirement in the symodgment
context.”)(internal citation omitted). A court may grant judgment as a natlaw, however,

even though it has denied summary judgment, because the parties have been able to address all

relevant, available evidenc&eelLee v. Glassing51 F. App’x 31, 32 (2d Cir. 2002).

47.  In determimng whether to grant judgment as a matter of law, a court may not weigh

the evidence or make its own credibility determinatggeShaw v. AAA Eng’g. & Drafting213

F.3d 519, 529 (10th Cir. 2000), and must draw all reasonable inferences in favorasfrtie/img

party,seeThompson v. State FarmrBi& Cas. Cq.34 F.3d 932, 941 (10th Cir. 1994). Such a

judgment is warranted if the evidence permits only one rational conclusion. r8apdacker v.

Kan. Dep'’t of Human Res474 F.3d 747, 751 (10th Cir. 2007). In other words, “[t]he question
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is not whether there is literally no evidence supporting the [nonmoving] parbyt whether there

is evidence upon which the jury could properly find [for that partyl&ntury 21 Real Estate

Corp. v. Merj Int'l Inv. Corp., 315 F.3d 1271, 1278 (10th Cir. @®)(alterations in

original)(quotingHurd v. Am. Hoist & Derrick Co., 734 F.2d 495, 499 (10th Cir. 1984)).

LAW REGARDING IMPLIED STATUTORY PRIVATE RIGHTS OF ACTION

48. When a party seeks to enforce a statute that provides no express mechanism for its
enforcemat, a court must examine whether a cause of action may be implied through thercomm

law. SeeStarko, Inc. v. Presbyterian Health Plan, Inc., 2BIMCA-053, 33, 276 P.3d 252,

264-65. InAlexander v. Sandoval, 532 U.S. 275 (2001), the Supreme Court of the United States
held: “Like substantive federal law itself, private rights of action to eeftederal law must be
created by Congress.” 532 U.S. at 286 (citation omitted). The Supreme Court explained: “The
judicial task is to interpret the statute Congress has passed to detetmeiert displays an

intent to create not just a private right but also a private reme@ligkander v. Sandoval, 532

U.S. at 286 (citation omitted). “Statutory intent on this latter point is determinatwel”
“[w]ithout it, a cause of action does not exist and courts may not create onegattesy how
desirable that might be as a policy matter, or how compatible with the staflexander v.
Sandoval, 532 U.S. at 286-87 &tibns omitted).

49. The federal test for determining whether legislative intent exists is set f@trtin

v. Ash 422 U.S. 66, 78 (19755eeAlexander v. Sandovab32 U.S. at 287. In Cort v. Asthne

Supreme Court set forth the test for determining tdreto recognize an implied private cause of
action:
First, is the plaintiff one of the class for whose especial benefit the statute was

enacted- that is, does the statute create a federal right in favor of the plaintiff?
Second, is there any indicatiof legislative intent, explicit or implicit, either to
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create such a remedy or to deny one? Third, is it consistent with the underlying
purposes of the legislative scheme to imply such a remedy for the plaintiff?

Cort v. Ash, 422 U.S. at 78 (internalajation marks and citations omittedjeealsoNat’l Trust

for Historical Pres. v. City of Albuguerque, 19BWCA-057, 874 P.2d 798, 801 (citing Cort. v.

Ash, 422 U.S. at 78).

50. The Supreme Court has recognized, however, that the standard for discerning
whether state statutes create private rights of action is less stringent than the tedeliaids
“Raising up causes of action where a statute has not created them may be a proparfuncti

commonkaw courts, but not for federal tribunals.” AlexandeiSandoval532 U.S. at 287. In

recognition of this distinction between federal and state statutes, the CApp@ls of New

Mexico in National Trust for Historical Preservation v. City of Albuquengjected the argument

that the federal test artictdal inCort v. Ashexclusively applies to determine whether an implied
private right of action under a state statute exiSe21994NMCA-057, 116-10, 874 P.2d at 801.
The Court of Appeals of New Mexico applied a less stringent standard for implgimggte right

of action from a state statut&eel994NMCA-057, 11 1112, 874 P.2d at 801. In adopting this
standard, the Court of Appeals of New Mexico explained that a “state court, because iepossess
commontaw authority, has significantly greateower than a federal court to recognize a cause
of action not explicitly expressed in a statute.” :98MCA-057, § 10, 874 P.2d at 8@R2. The
Court of Appeals of New Mexico rejected the notion that statutory intent alone imntetive

and instead hdlthat a New Mexico court may “look beyond legislative intent in exercising
commonkaw authority to recognize a private cause of action.” I9RMCA-057, § 10, 874 P.2d

at 801. The Court of Appeals of New Mexico explained that “a cordaw@mrourt may utize the

statute solely to demonstrate what is public policy,” and the “public policy tiners the predicate

- 68 -



Case 1:18-cv-00654-JB-KK Document 181 Filed 09/06/20 Page 69 of 90

for a commoraw cause of action.” 199MMCA-057, 1 10, 874 P.2d at 801 (citations omitted).
The Supreme Court of New Mexico has advanced tbpgsition that a state court may imply a
private right of action based upon public policy, and not legislative intent, and haklaiiedal

Trust for Historical Preservation v. City of Albuguerdnesupport of this proposition. “[F]ederal

courts do nopresume that Congress intended for the common law to apply when interpreting a
statute, . . . ‘a state court, because it possesses cetama@uthority, has significantly greater
power than a federal court to recognize a cause of action not explicitgserd in a statute’ and

may do so in order to further public policySeeSan Juan Agric. Water Users Ass’'n v. KNME

TV, 2011NMSC-011, 1 40, 257 P.3d 884, 893 (quothat’| Trust for Historical Pres. v. City of
Albuquerque, 199MNMCA-057, 1 10, 874 P.2d at 801-02).

51. TheNational Trust for Historical Preservation v. City of Albuguergoert held

that the federal legislative intent test articulate@€art v. Ashdid not control, because that test
“was developed to assist in the interpretation of fed¢atites,” and “[d]ifferent considerations
arise when state courts decide matters of state law.”-N883A-057, 1 8, 874 P.2d at 801. One
such consideration stems from the fact that “[flederal courts have very limitearigubeyond
that conferred by statute or the Constitution. As the United States Supreméa&3asteted, ‘The
instances where we have created federal common law are few and restricted-RME24057,

19, 874 P.2d at 801 (quotiMgheeldin v. Wheeler373 U.S. 647, 651 (1963)). Thus, the Cort v.

Ashtest essentially is a test to determine whether Congress intended to diteatexeressly or

by implication, a private cause of actionSee Nat'| Trust for Historical Pres. v. City of

Albuquerque1994NMCA-057, 11 711, 874 P.2d at 801 (citation omitted). The Court of Appeals
of New Mexico explained that the Cort v. Alstttors are not irrelevant to the question whether a

private right of action exists under a state statute, but rather that they arelmsivex&eeNat'|
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Trust for Historical Pres. v. City of Albuquergue, 198MCA-057, 1Y 711, 874 P.2d at 801

(citation omitted). Instead, “a state’s public policy, independent of the first @wdev. Ash
factors, may be determinative in deciding whether to recognize a caat@af” SeeNat'l Trust

for Historical Pres. v. City of Albuquerque, 19BWMCA-057, § 11, 874 P.2d at 801 (citation

omitted).

LAW REGARDING STAYS
52. A court has broad discretion in managing its docket, which includes decisions

regarding issuingtaysfor all or part of a proceedingSeeClinton v. Jones, 520 U.S. 681, 706

(1997)(“The District Court has broad discretiorstayproceedings as an incialeto its power to
control its own docket.” (citing Landis v. N. Am. Co., 299 U.S. 248, 254 (1936))).

[T]he power tostayproceedings is incidental to the power inherent in every court
to control the disposition of the causes on its docket with economy of time and
effort for itself, for counsel, and for litigants. How this can best be done calls for
the exercise of judgmentyhich must weigh competing interests and maintain an
even balance.

Landis v. N. Am. Co., 299 U.S. at 25%. Recognizing that district courts must exercise

moderation in issuingtays the Supreme Court has noted that there arerim siles for the
district court to apply, because “[s]uch a formula ... is too mechanical and narrow., 299
U.S. at 255.

53. The party seeking staygenerally faces a difficult burderg§eeClinton v. Jones

520 U.S. at 708 (“The proponent ofstay beas the burden of establishing its need 3@

Automation LLC v. Micron Tech., Inc., No. CIV 14884 JB/WDS, 2012 WL 3150412, at *2

(D.N.M. July 23, 2012)(Browning, J.)(citing Commodity Futures Trading Comm'n v. Chilcott

Portfolio Mgmt., Inc., 713 F.2d 14771484 (10th Cir. 1983) ). “In particular, where a movant

seeks relief that would delay court proceedings by other litigants he must makegsshtvaiing
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of necessity because the relief would severely affextrights of others.”"Commodity Futures

Trading Comm’n v. Chilcott Portfolio Mgmt., Inc., 713 F.2d at 148%he underlying principle

clearly is that ‘the right to proceed in court should not be denied except uadeosh extreme

circumstances.” Commodity Futures Trading Conim v. Chilcott Portfolio Mgmt., Inc., 713

F.2d at 1484 (alterations omitted)(quotiktein v. Adams & Peck436 F.2d 337, 339 (2d Cir.

1971)).
54. The Tenth Circuit has acknowledged a district court’s discretion in issuing

discovey stays In Cole v. Ruidoso Municipal Schools, 43 F.3d 1373 (10th Cir. 1994), the

defendants argued “that they had an absolute righstayaf discovery” after they filed a motion
for qualified immunity and appealed to the Tenth Circuit because théctdisburt imposed
conditions on thestay 43 F3d at 1386. The Tenth Circuit rebuffed the strict rules that the
defendants suggested:

As a general rule, discovery rulings are within the broad discretion of the
trial court. The trial court’s decision on discovery matters will not be disturbed
unless theappellate court has a definite and firm conviction that the lower court
made a clear error of judgment or exceeded the bounds of permissible choice in the
circumstances.

Cole v. Ruidoso Mun. Sch., 43 F.3d at 1386 (citations and internal quotation mattksjom

55. Whether to issue a discovestay depends greatly on each case’s facts and
progress. The Court has noted that the “[d]efendants in civil cases fapailiattle in putting

the brakes on discovefyFabara v. GoFjtLLC, No. CIV 141146 JB/KK,2015 WL 3544296, at

*11 (D.N.M. May 13, 2015)(Browning, J.)Defendants particularly struggle “where there are a
relatively small number of factual issues, the plaintiff's discovery requests apamicularly
burdensome, and the defendant has not sHew it will suffer prejudice from them.Fabara v.

GoFit LLC, 2015 WL 3544296, at *11. In S2 Automation LLC v. Micron Technology, the Court
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granted in part and denied in part a motiost&ydiscovery, to extend pretrial deadlines, to vacate
the trialsetting, and to issue a protective ordge2012 WL 3150412at *1. The Court denied

the motion to the extent that it requested a discogéay, because, “[u]ltimately, &tay is
unnecessary.”2012 WL 3150412, at *3.The parties had made “signifidaprogress on the
disputed matters,” and the Court had “issued rulings on many of the motions thrah Mic
Technology contended needed to be resolved before the case proc&detiWL 3150412, at

*3. Instead of granting the discovestay, the Court extended deadlines that it had previously set

in the case basedahe case’s increasing complexi8ee2012 WL 3150412, at *3In Walker v.

THI of New Mexico at Hobbs Center, No. CIV-0960 JB/KBM, 2011 WL 2728326 (D.N.M.
June 28, 2011)(Browning, J.), the Court evaluated whetlstaydeposition discovery until ity

days after it ruled on the motions to dismiss two of the defendants, which waerchithet whether
those defendants would remain in the suit and participate in disc®e=3011 WL 2728326, at

*1. The plaintiffs argued that the Court had already extended discovery deadlineatassling

a staywould require rescheduling deadlin€ge2011 WL 2728326, at *1. The Court denied the
motion tostay, because it did “not see a benefit taying discovery.”2011 WL 2728326, at *2.

The Court noted tit counsel for the two defendants who were subject to the motions to dismiss
had already indicated that they would not participate in deposition discoBsg2011 WL
2728326, at *2. The Court stated: “There is thus no benefit to staying deposition discovery, and
staying deposition discovery would further delay the cas2011 WL 2728326, at *2.See

Benavidez v. Sandia NatLabs No. CIV 150922 JB/LF, 2016 WL 6404798 (D.N.M. Sept. 27,

2016(Browning, J.)(denyingtaywhere “[t]here is no reason to put the Defendants to the trouble
and expense of having to wait and file another motitergely regarding the same issues that are

already before the Court in the pending Motion to Dismisghile the Plaintiffs get albf their
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ducks in a row”).
ANALYSIS
56. The Court has already ruled on Count 1 of Evanston Insurance’s Complaint, which
asks the Court to rescind the Insurance Pdlatyveen Evanston Insurance and Desert StEbe
Court ha concluded that Evanstondarance waited too longefore rescinding thénsurance
Policy, in light of New Mexico lawwhich requires a party seeking to rescind a contraetct

“immediately, upon discovering the fraud.” Putney v. Schmidt, NNISC-043,120 P. at 723.

SeeEvanston InsCo.v. Desert Stateéife Mgmt., 434 F. Supp. 3d at 11Z1; Evanston Ins. Co

v. Desert State Life Mgmt2020 WL 3448253, at *3. Because Evanston Insurance may not

rescind thelnsurancePolicy, the questiomemaining $ whether thénsurancePolicy excludes
coverage for some or all of tiefendants.SeeComplaint 1§ 569, at 1112. In this Analysis
section, the Court determines the extent ofitlserance Policy’s coverage for tbefendants.
l. MS. BENNETT AND MOYA, DESERT STATE'S RECEIVER, ARE ENTITLED

TO COVERAGE UNDER THE INSURANCE POLICY, BUT DONISTHORPE IS
NOT ENTITLED TO COVERAGE .

57. AlthoughEvanston Insurance lists thirteBefendants in its Complairthe parties
specifically dispute whether thénsuance Policy extends coverage to foubefendants:
Christopher Moya, in his capacity as Desert State receiver, Donisthorpe, Ms. aikdrr
Ms. Bennett. SeegenerallyComplaint 169, at 12 Evanston Insurance Brief1fl-16, at21-22.
The Court stayed the greeding for Ms. Kerr just before triageeOct. 7 Tr. a6:6 (Court). The
Court provides its conclusions regarding coverage for Moya, Donisthorpe, and Ms. Betovett

A. THE COURT STAYED TRIAL PROCEEDINGS FOR MS. KERR, AND IT
THEREFORE WILL NOT MAKE RULINGS ON HER COVERAGE.

58. On the evidence produced tae trial, the Court would conclude thits. Kerr,

Donisthorpe’s wife, was not entitled to coverage undehtbigrance PolicyMs. Bennett testified
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thatbeforelearning ofDonisthorpe’s fund diversion, she did not have any reason to think Ms. Kerr
was involved in any wrongdoing. After this event, however, Ms. Bennett testified sha€evt
“engaged in behavior that indicated that she was not devoted to the congreaté#tie former
clients.” Oct. 8 Tr. at 613:148. Because thimsurance Blicy’s prior knowledge provision is a
condition precedent to coverage, Ms. Kerr has the burden to prove that she did not have any

knowledg of Donisthorpe’sctions,and she did not meet this burdeédeeEvanston Ins. Co. v.

Desert State Life Mgmt434 F. Supp. 3d at 1097. After she filed her bankruptcy staotice

of Automatic Bankruptcy Stay, filed October 4, 2019 (Doc. 140), however, the Court stayed
Evanston Insurance’s case against Ms. K8ee Oct. 7 Tr. at 5:1722 (Court). The Court excused
Ms. Kerr’s counsel from the proceedings, and trial proceeded without her preSeeCst. 7 Tr.
at 6:1216; id. at 6:1920 (Court). Ms. Kerr did not have an opportunity to cr@samine
witnesses, present witnesses to counter Ms. Bennett's testimony, or otherwisshegtabkhe
did not know about Donisthorpe’s misconduct. Accordingly, the Court will makénab
conclusions concerning Evanston Insurance’s case against Ms (fetine evidencesat stands,
however, the Court would conclude that Ms. Kerr is not entitled to coverage undiesuhance
Pdicy.

B. THE INSURANCE POLICY'S PRIOR KNOWLEDGE PROVISION

PRECLUDES COVERAGE FOR DONISTHORPE BUT NOT FOR OTHER
PERSONS ORENTITIES.

59.  Evarston Insurance firgiroposes, as a Conclusion of Law, tHaé¢sert State Life
Management and DSLM directors Paul A. Donisthorpe and L. Helen Bennett cannohaeet t

burden to establish coverage fBraham v. Desert State Life Mngt.,” because ltmurarce

Policy’s condition precedent to coverage precludes coverage when any insured Haddatvat

a claim likelyaccruedoefore thdnsurancePolicy's term of coveragbegan.Evanston Insurance
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Brief § 9, at 1819. In the MOO, the Court first concluddtia, contrary to theDefendants’
arguments the InsurancePolicy’s prior knowledge provisidfi is a condition precedent to

coverage rather tham&xclusion to coverageseeEvanston Ins. Co. v. Desert State Life Mgmt.

434 F. Supp. 3d at 1090. This conclusion’s effect is to place the burden on insureds to prove

they had no knowledge of Donisthorpe’s miscond&#e Evanston Ins. Co. v. Desert State Life

Magmt., 434 F. Supp. 3d at 1099. The Court further conclilklat] because this provisialoes

nat “express a contractual intent to create joint obligati&vanston Ins. Co. v. Desert State Life

Magmt., 434 F. Supp. 3d at 1100, Donisthorpe’s knowledge of his own misconduct was not imputed
to the othemsureds.Regarding Desert State’s knowledge, the Court concluded that “the Supreme
Court of New Mexico would hold that he acted adversely to his principal, and would nogimput

his knowledge to Desert State.” Evanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at

1119 (citing Banclnsure Inc. v. U.K. Bancorporation Inc./United Ky. Bank of Pendleton Cty.,

Inc., 830 F. Supp. 2d 294, 302 (E.D. Ky. 2011)(Bunning, J.)). For others insured under the
InsurancePolicy, the Court noted tha{t]he other insureds’ knowledge of wrongful acts or facts,
circumstances, situations, or incidents that were reasonably likely to laadaion is a question

of fact.” Evanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at 1101.

18This provision states insureds are entitled to coverage provided that:

Prior to the effetive date of this Coverage Part thesured had no
knowledge of such Wrongful Act(s) or Personal Injury(ies) or any fact,
circumstance, situation or incident, which may have led a reasonable person in the
Insured’s position to conclude that a Claim wéslij.

Insurance Policy at 15; FOF § 52, at 16.
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60. The trial esolved these questions of fact. The trial shofest, thatDonisthorpe
knowingly and intentionally misappropriatadd converted Desert State client funds for his own
personal use fromt leas2009 until 2016.SeeFOF 14, at6-7.1° That the CE®f a trust company
was misappropriating funds for his owseis conduct that would lead a reasonable person to
conclude that a clainvas likely to resultagainst Desert State against Donisthorpender a

professional services policgs, in fact, several claims didsult SeeAztec Abstract & Title Ins.,

Inc. v. Maxum Specialty Grp., 302 F. Supp. 3d 1274, 1285 (D.N.M. 2018)(GonzaldxDB.)

1158-61 at18-24. Donisthorpe thereforis not entitled to coverage under timsurance Policy,
becausgeven if Desert State could not rescindltisurance Blicy as tohim,?° Donisthorpéfails

to show that he satisBehelnsurancePolicy’s condition precedent to coverage.

%Based on this fact, the Court rejects Moya’s proposed Conclusion of Law, proposing:

Thus, based upon a reasonable interpretation of the Policy, Evanston fails
to submit any evidence that prior to the effective date of coverage under the Polic
any insured, including Mr. Donisthorpe, had knowledge of any “wrongful act or
personal injury” or a “fact, circumstance, situation or incident” which trafford
grounds for a valid claim under the Policy.

Moya Brief C2, at 12. The evidence was unequivocal that Donisthorpe knowingly defrauded
Desert State’s clients, and it was therefore reasonable to foresee lawsuits agaiel§tamich
Desert State.

20After trial, Donisthorpe filed a motion to set aside the Clerk’s Entry of Default, filed
Octoberl0, 2019 (Doc. 156)SeeSet Aside Motion at 1. Donisthorpe argued that there was no
evidence that Evanston Insurance had served the Complaint on him, and that Evanstacelnsura
would not suffer prejudice if hidefault was set aside, because he doésntend to raise any
additional defensesSeeSet Aside Motion at®. Donisthorpe also argues that, like the other
Defendants in the case, Evanston Insurance did not promptly seek rescissiorhagaiseSet
Aside Motion at 6. Evanston Insurance initially opposed the Set Aside MdieaPlaintiff’s
Response in Opposition to Paul Donisthorpe’s Motion to Set Aside Clerk’s EntryanilOat 1,
filed December 16, 2019 (Doc. 170).

At a hearing on JanuaB8, 2020, before Evanston Insurance resiga to Donisthorpe’s
arguments, the Court asked Evanston Insurance why it should not set aside the clyriis ent
default when Evanston Insurance had not sought a default judgment in the two months between
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61. The trial alscshowsthat Ms. Bennetivasunaware of Donisthorpe’s actionSee
FOF 1171-74 at25. She had no knowledge of his fraud a titme he completed the Application
See FOF 168, at 15. Ms. Bennett “did not engage in any conversiisappropriation,
commingling or defalcation of Desert State funds or property, or of its formetstlfends or
property.” FOF 73, at25. Accordingly, Ms. Bennetsatisfies thénsurancePolicy’s condition
precedent to coverage

C. EXCLUSION J AND EXCLUSION P DO NOT BAR COVERAGE FOR

MOYA AND MS. BENNETT DEFENDING AGAINST CERTAIN CLAIMS
IN THE STATE COMPLAINT.

62. Because Donisthorpe is not entitled to coverage undemguwgancePolicy for
failing to satisfy the prior knowledge provision, the Court must next determine th& exte
coverage for thénsurancePolicy’s remaining insureds in this casdoya andMs. Bennett.
Evanston Insurare argues that two of thesurancePolicy’s exclusions, Exclusion J and
Exclusion R preclude coverage for the remaining insureds. Neither exclescndes coverage
for Moya or Ms. Bennein this case.

1. Exclusion J Does Not Bar Coverage fdvloya and Ms. Bennett

63.  Evanstomnsurance proposes

Because the plaintiffs in the Underlying Claim seek to hold Ms. Bennett
liable for her own alleged conduct and not vicariously liable for Donisthorpe’s
conduct .. . ., the Intgional/Criminal Acts Eglusion bars coverage for Bennett as

the clerk’s entry of default and Donisthorpajspearance in the casBeeTranscript of Hearing

at 29:1017 (taken Jan. 28, 2020), filed March, 13, 2020 (Doc. 177)(“Jan. 28 Tr.”)(Court).
Evanston Insurance conceded that it does not oppose the Set Aside, bemtian. 28 Tr. at 32:17,

id. 30:20-21(Conway)(“l think [setting aside the entry of default] is probably the best way to go.”),
because it agreed with the Court that it would not suffer prejudice if Donisthorpaatdeigate
Evanston Insurance’s guto defend in federal court and agrees to be bound by the Court’s
decisions in the underlying state caseeJan. 28 Tr. at 32:26 (Court). Because Donisthorpe
seeks to set aside the entry of default in federal cmlytto not foreclose potential arguments in
state court, there is nagyudice to Evanston Insurance; the Court therefore grants the Set Aside
Motion.
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the carve out from the exclusion only applies to “[t]he strictly vicariouditiabf
any Insured for the Intentional, willful, dishonest or fraudulent conduct of another
Insured that constitutes a willful violatioh any statute or regulatich.

Evanston Insurance Brief § 15, at 21-22 (quoting InsurBotiey at 20). The InsurancePolicy’s
Exclusion J excludes coverage for claims “based upon, arising out of, or in any waynigivolvi
Conduct of the Insured or at thsured’s direction that istentional, willful, dishonest, fraudulent

or that constitutes a willful violation of any statute or regulatiom8urancePolicy at 20. As
Evanston Insurance notes in its proposed Conclusion of Law, Exclusioes]notexdude
coverage fof[t]he strictly vicarious liability of any Insured for the Intentional, willful, dishonest
or fraudulent conduct of another Insured that constitutes a willful violation of anyestatut
regulation.” InsurancePolicy at 20. Evanston lognce did not raise this issue at the summary
judgment stagexeegenerallyEvanston MSJ at-27, and the Court has not addresgetExclusion

J's effect on thénsurancePolicy’s coverage, other than to conclude that Exclusion J does not

render thdnsuancePolicy ambiguousseeEvanston Ins. Co. v. Desert State Life Mgmt., 434 F.

Supp. 3d at 1103.
64.  This provision does not bar coverage for Ms. Bennett for any clairthe State
Complaint. The Courthasanalyzed extensively the phrase “based upon or arising out of” in the

InsurancePolicy. SeeEvanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at 11105.

concluded that the Supreme Court of New Mexico likebuld take the minority positioand
hold that negligence claims against insumgalsot necessarily ‘arise out of’ other insureds’ related

and excluded acts.” Evanston Ins. Co. v. Desert StadedMgimt, 434 F. Supp. 3d at 1112 (citing

InsurancePolicy at 20). Although it reached this conclusion in the context of ExclusiandP,
exclusion for coverage based on commingling or misappropriation of asgets®sesn whichit

largelyrelied for the minority position concern intentional acts exclusions like Exclusi&ed.
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Evanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at@8L(5ting Watkins v. Glen

Central SchDist. v. Nat| Union Fire InsCo., 286 A.D. 2d 48, 732 N.Y.S. 2d 70 (N.Y. App. Div.

2001) Bd. of Pub Educ of Sch District of Pittsburgh v. National Union Firns. Co. of

Pittsburgh, B, 709 A.2d 910 (Pa. Super. Ct. 1998); Durham City Bd. of Educ. v. Nat'l Union Fire

Ins. Co. of Pittsburghl09 N.C.App. 152, 426 S.E2d 451 (199B. As with the commingling

exclusion, the Courtoncludes tht the Supreme Court of New Mexico would sidighvthose
courts that have imposed a higher burden on insurers to issue policies clagihyg d®verage

for innocent insureds based on thehigsureds misconducSeeEvanston Ins. Co. v. Desert State

Life Mgmt, 434 F. Supp. 3d at 1112.

65. Relatedly, Exclusion J does not preclude coverage for Moya. Exclusion J includes
an exception for vicarious liability for any conduct that Exclusion J otherwiserso\%ee
InsurancePolicy at 20. Under New Mexico lawxeeptions to exclusionary clauses “act[] as a
restoration of coverage under the conditions specified and therefore should theecbbsoadly

in favor of the insured as if the exclusion did not exisidited Nuclear Corp. v. Allstate Ins. Co.

2012-NMSC-032, 1 15, 285 P.3d 644, 649. Hehe former clients have sued Desert State under
a vicarpus liability theory for Donisthorpe’s action§eeState Complaint 195187, at 2732,

id. T 154, at 27 (“DSLM s also vicariously liable for the wrongful conduct of its catpo
principals, directors, employees, staff and agents, including Donisthorpe and Benmétt’
provision, therefore, does not prevent Moya, Desert State’s recaiwer,réceiving coverage
under thdnsurancePolicy.

2. Exclusion P DoedNot Bar Coverage for Moyaand Ms. Bennett

66. Evanston Insurance also proposes thaEtkeusion P prevents any insureds from

receiving coverage under thesurancdPolicy. SeeEvanston Insurance Brieflf8, at 2621 (citing
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Bethel v. Darwin Select Ins. Co., 735 F.3d 1035, 1042 (8th Cir. 2013); Northland Ins. Co. v.

Stewart Title & Guar. C9.327 F.3d 448, 457 (6th Cir. 2003plosing Brief at 7 (“Accordigly,

the Policy’s Commingling/Misappropriation of Funds Exclusion bars coveragieefdinderlying

Claim.”). The Courthoroughlydiscussedhis issue in the MOOSeeEvanston Ins. Co. v. Desert

State Life Mgmt, 434 F. Supp. 3d at 1105-12. In that opinion, the Court concluded:

The Supreme Court of New Mexico has been dleair exclusions are interpreted
narrowly, seeKnowles v. United Servs. Auto. Ass'h992NMSC-030, § 7, 113

N.M. 703, 832 P.2d 394; King Wravelers Ins. C9.1973NMSC-013, T 22, 84

N.M. 550, 505 P.2d 1226, 1232 (quotiRgach v. Churchmam31 F.2d 849, 851

(8th Cir. 1970)), and it is firm that New Mexico courts not strain to find exclusions
in vaguely written exclusionary provisiorsgeRumme| 199Z2NMSC-041, 1 33,
4950, 123 N.M. 752, 945 P.2d at 979, 982. Exclusion P excludes coverage for any
act“based upon or arising out of any conversion, misappropriation, commingling
of or defalcation of funds or property.” Insurance Policy at®@h this exclusion,
Evanston Insurance is relieved from defending claims against Donisthorpe based
upon or arising out of his misappropriation of funds. The provision does not,
however, clearly excuse Evanston Insurance from defending independent
negligence claims against other insureds that relate@ some way-- to the
excluded conduct. The cases in the minity, Watkins 286 A.D.2d 48, 732 N.Y.S.

2d 70,Pittsburgh 709 A.2d 910, American Automobile Insurance Co. v. Security
IncomePlanners & Cq.847 F. Supp. 2d 454, amistricer v. Federal Insurance
Co,, 2003 WL 22251290, are not new, and they continugetoe as fodder for
arguing an issue that consumes the resources of courts and litiggaeg.irst
Mercury Ins. Co. v. Schwar, CV 171763 (SJF)(AKT), 2019 WL 2053850, at *14
n.16; Phila. Indem. Ins. Co. v. Stazac Mgmt., Inc., 2018 WL 2445816, at *11.
Evanston Insurance and other insurers could clarify the issue, if they wartted, wi
the stroke of a pen.

Evanston Ins. Co. v. &sert State Life Mgmt434 F. Supp. 3d at 11{f@botnote omitted).

67. The trial did not reveal any facts that motivdake Courtto alter its earlier
conclusion. In the State Complainthe former clients assert a negligence claim against Desert
State, Donisthorpe, and Ms. BenneteState Complaint at 287, and a breacbf-fiduciary-duty
claim againstDesert State, Donisthorpand Ms. BennetiseeState Complaint at 2Z8. These

claims are similar to thoselaimsthat other courts across the country have concluded do not
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preclude coverage under commingling and misappropriation exclusse@Vatkins Glen Cent.

Sch. Dist. vNat'l Union Fire Ins. Coof Pittsburgh, Pa286 A.D.2d 48, 732 N.Y.S. 2d 70, Bd. of

PuHtic Educ. of Sch. Dist. of Pittsburgh v. Nat'l Union Fire Ins. Co. of Pittsburgh, Pa., 709 A.2d

910(Pa. Sup. Ct. 1998Am. Automobile Ins Co. v. Seclncome Planners & Cp847 F. Supp.

2d 454(E.D.N.Y. 2012)(Bianco, J.Bistricer v.Fed.Insurance CoNo. 02 Civ.5366(JSR2003

WL 2225129(0(S.D.N.Y. 2003)(Rakoff, J.)Notably,Evanston Insurance haksewheravritten a
similar policy exclusiormore broadly, to specifically exclude claimsaatst innocent insureds

that arise out of other insureds misappropriatibhames v. Evanston Insurance Co., NeCA\3

425 PJC, 2015 WL 7272214 (N.D. Okla. Nov. 17, 2015), for exansplecernsa policy that
barred claims

“basedupon or arising out of any conversion, misappropriation, commingling,
defalcation, theft, disappearance, insufficiency in the amount of escnods,f
monies, monetary proceeds, funds or property, or any other assets, securities,
negdiable instruments oany other things of valueThis exclusion shall apply
irrespective of which individual, party, or organization actually or allegedly
committed or caused in whole or part the conversion, misappropriation,
commingling, defalcation, theft, disappearanceyfindency [sic] in amount[.]

Thames v. Evanston Ins. Co., 2015 WL 7272214, at *7 (alterations in Thames v. Exanston

Becauseghe Supreme Court of New Mexiceads insurance contracts strictly against insusees,

United Nuclear @rp v. Allstate Ins. Co2012NMSC-032, 1 10, 285 P.3d 644, 648 (quotdal.

Cas. Ins. Co. v. Garcirice 2003NMCA-044, 9 20, 63 P.3d 1159, 116Bummelv. Lexington

Ins. Co., 1997ZNMSC-041, 945 P.2d 970, the Court concludes that MoyaMsidBennett have
coverage under the Insurance Policy for the former clients’ negligence claim.

II. THE NEW MEXICO STATUTES THE FORMER CLIENTS CITE DO NOT
ALTER THE COURT’'S ANALYSIS .

68.  Atthe close of trial, the former clients moved for judgment as tenattlawbased

on two New Mexico statutes, N.M. Stat. Ann. 88 58&11 and 59A14-5 SeeOct. 9 Tr. at
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692:24-693:1 (Jacobus); it 735:2225 (Jacobus). Rule 50 of the Federal Rules of Civil
Procedure governsifigmentsas a matter of lanbut this ule does not apply to bench trial&ce
Fed. R. Civ. P. 50(a)(1) (“If a party has been fully heard on an issue during a juganttrithe
court finds that a reasonable jury would not have a legally sufficient evidehéiaiy to find for

the party on tht issuethe court may . . .”); Creative Consumer Concepts, Inc. v. Kreisler, 563 F.

3d 1070, 1078 n.3 (10th Cir. 2009)he Court did not grant eitheral motionfor judgment as a
matter of law. SeeOct. 9 Tr. at 735:15-16 (Court); idt 760:26 (Cout). Contrary to the former
clients’ arguments at the close of trial, neither statute provides sufficient, mbpesupport to
rule against Evanston Insurance.

A. N.M. STAT. ANN. 8§ 59A-18-11 DOES NOT PREVENT EVANSTON

INSURANCE FROM CONTESTING THE INSURANCE POLICY'S
COVERAGE.

69. Desert States’ former clients propose that “[nJone of the insureds, including
Donisthorpe, shall be bound by any representations or omissions on the application camtained i
Plaintiff’'s Exhibit 18, because dvanston’s failure t@omply with NMSA 1978, Section 59A
18-11(A)” Former Client Brief 8, at 7. The Court addressed extensively New Mexico’'s

attachment requirement for insurance policies in the MG€&eEvanston Ins. Co. v. Desert State

Life Mgmt., 434 F. Supp. 3d at 111B3. The Court noted that this statute is similar to statutes in
at least thirtythree other statemd that a handful of courts have interpreted this provision over the

years. SeeEvanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at THS Court

stated:

The attachment requirement is generally understood to guarantee that the
applicant is aware of the contract’s terms and can correct any mistakes sagound
the contract.SeeCopeland v. United Sec. Life Ins. Co., 154 So.2d 747, 747 (Ala
1963)(“[T]he statute was designed to put all facts relating to the insurance before
the insured; to guard against overzealous or unscrupulous agents selling insurance
to an applicant only to have the insurance policy defeated in a subsequent lawsuit
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by purportedly false answers in the application form, of which the insured was not
fully informed.”); John Hancock Mut. Life Ins. Co. v. Banerji, 858 N.E.2d 277, 285
(Mass. 2006)(“The requirement that an insured's application be attached to the
policy primarily protects the insured by giving him the opportunity to “correct
material errors in the application.'3chiller v. Metro. Life Ins. C¢3 N.E.2d 384,
386 (1936)(stating that attachment’s purpose is to “furnish to every persomgholdi
insurance .. a c@y of the application, upon which the effectiveness of the policy
may in some circumstances depend, so that he may know the exact terms of the
contract”); John D. IngranMisrepresentations in Applications for Insurance, 14
U. Miami Bus. L. Rev. 103, 109 (2005)(stating thia¢ attachment’s purpose is
“clearly to ‘allow for objective evidence of negotiations at the timapglication
for protection of thensuredfrom possibldrauds byinsurance agents in falsifying
answers given by thasuredin applyirg for insurance” (quoting Gibraltar Cas.
Co. v. A. Epstein & Sons, Int', Inc., 562 N.E. 2d 1039, 1042 (lll. App. Ct. 3R90)
The parties dispute how to interpret N.M. Stat. Ann. 8-39A8(A)’s three
sentences. Evesingle other court facing the same issue have interpreted identical
or highly similar language as creating separate attachment requirementgdbr ini
applications, on one hand, and renewalgemnstatements, on the other; initial
applications automatically require attachment, while attachment is only upon
request for insurance policy renewals or reinstatem&asJuneau v. Pittman, No.
CIVA 07-9782, 2008 WL 4758611, at *3 (E.D. La. Oct. 2D08)(Barbier, J.);
Nieto v. Blue Shield of Cal. Life & He#l Ins. Co, 181 Cal. App. 4th 60, 81 (Ct.
App. 2010);_John Hancock Mut. Life Ins. Co. v. Banerji, 858 N.E.2d at 286. The
Supreme Judicial Court of Massachusetts held that its insurance code, which is
identical in all material respects to N.M. Stat. Anfh9\-18-11(A), “permits two
exceptions to the attachment requirement: reinstatement or renewal of angesur
policy.” John Hancock Mut. Life Ins. Co. v. Banerji, 858 N.E.2d at 286. This is
longstanding policy in Massachusetts:

Nearly one century agahis court determined that the
requirements currently contained in G. L. c. 175, 8881132 (3)
-- which essentially prevent insurers from denying coverage based
on alleged nsrepresentationsm an application for life insurance
unless that application was attached to the policy when issded
not apply to applications to reinstate a lapsed life insurance policy.

Opara v. Mass. Mut. Life Ins. Co806 N.E.2d 924, 925 (Mass. 2004). The
Honorable Carl Barbier, United States District Judge for the Eastern District of
Louisiana, meanwhile, rejected an argument that Louisiana and Mississiygpi
nearly identical to New Mexico’s statute require attachment for all applications.
See Juneau v. Pithan 2008 WL 4758611, at *3. Judge Barbier held that
reinstatement applications were inadmissible as evidence “[o]nly if a reinstéteme
applicationexists, is requested by the insured, and i®t properly mailed within the

15 day period.” 2008 WL 4758611, at *3 (emphasis in the origirgdeNieto v.

Blue Shield of California Life & Health Ins. Cal81 Cal. App. 4th at 81 (noting
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that the law’s second and third sentences “provide[] that the consequence of
nondelivery following the insured's requesttlimt the application may not be
introduced into evidence”\.Y. Life Ins. Co. v. Rosen, 227 A.D. 79, 82 (N.Y.
App. Div. 1929)(“[T]he insurance company was not required to attach the
application for reinstatement to the policy Parsonv. Union Cent. Life Ins. Co.
137 N.W.2d 327, 335 (Minn. 1965). This interpretation makes sense, given the
statute’s purposes: to guarantee that the insured has full knowledge of thetsontra
terms and to protect against fraud. Applications for renefvialsurance paties
do not alter the policy’s fundamental terms and conditiddseOccidental Life
Ins. Co. of Cal. v. Fried, 245 F. Supp. 211,-276(D. Conn. 1965)(Timbers, C.J.).
The only court to require attachment of a renewal policy interg@statute
written differently than N.M. Stat. Ann. § 5988-11. In National Union Fire
Insurance Co. of Pittsburgh, Pa. v. Continental Illinois Corp., 658 F. Supp. 781
(N.D. Ill. 1987)(Shadur].), the Honorable Milton Shadur, United States District
Judge for the Nortarn District of lllinois, interpreted lllinois’ attachment
requirements, which state, in part:

No misrepresentation or false warranty made by the insured
or in his behalf in the negotiation for a policy of insurance, or breach
of a condiion of such policy shall defeat or avoid the policy or
prevent its attaching unless such misrepresentation, iaganty
or condition shall have been stated in the policy or endorsement or
rider attached thereto, or in the written application therefavhich
a copy is attached to or endorsed on the policy, and made a part
thereof.

215 lll. Comp. Stat. 5/154. Judge Shadur concluded that, under this lllinois law,
“[t]o rely on the alleged misrepresentations in the [renewal applications] @ssa ba
for rescinding the Policies, Insurers must be able to allege in good faitlophed c

of the relevant documents vegphysically attached to the Policies when issued.”
Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. v. Cont’l lll. Corp., 658 F. Supp. at 787.
There are two important differences between lllinois’ and New Mexico’'s
attachment laws that suggest that the Supr€ourt of New Mexico would not
reach the same conclusion. First, while New Mexico’s law addresses requirements
for instatement and renewalpplications, lllinois does not expressly address
reinstatement or renewals at any point in its attachment GompareN.M. Stat.

Ann. 8 59A18-11(A) (“If any such policy .. shall be reinstated or renewed and
the insured .. shall make written reqgeto the insurance company for a copy of
the application, .. the insurance company shall. .deliver or mailto the person
making such request, a copy of such applicatiamith 215 Ill. Comp. Stat. 5/154

(“No misrepresentation or false warranty raday the insured... shall defeat or
avoid the policy or prevent its attaching unless soubrepresentation, false
warranty or condition shall have been stated in the policy or endorsement or rider
attached thereto, or in the written application therefbwhich a copy is attached

to or endorsed on the policy.”)Similarly, Illinois does naqtlike New Mexico,
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require the insurer to attach the application to the policy “when issuedchwhi
suggests that the attachment requirement extends beyonditiesisiance. N.M.

Stat. Ann. § 59A18-11. Cf. 215 Ill. Comp. Stat. 5/154Accordingly,the Court
predicts that the Supreme Court of New Mexico would interpret N.M. Stat. Ann 8
59A-11-18(A) like everyother court that has interpreted similar language and hold
that insurers are only required to attach applications along with initial apphisatio
Desert State’s application was indisputably an application for ren&e&Client
Response { 8, at Accordingly, Evanston Insurance was not requiredtaxh the
application and is entitled to rely on Donisthorpe’s misrepresentations in the
application.

Evanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at 1113-15.

70.  The Court then reviewed the Supreme Court of New Mexico’s interpretation of
New Mexico’s attachment requirements for uninsured and underinsured motorist cov8esge

Evanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at18l16t concluded that,

although the Supreme Court of New Mexico had interpretiectly attachment provisions in this
context, its cases “do not suggest that it will apply the same strict reghtod t&tat. Ann. H9A-

18-11.” Evanston Ins. Co. v. Desert State Life Mgmt., 434 F. Supp. 3d at TlHSparties’

closing briefsdo not provide nevauhority or different argumesthatconvince the Court to alter
its earlier conclusiothat 8§ 59A18-11 applieonly to initial policies and noto renewal policies
SeeFormer Client Brief 1/-8, at 7; Moya Brief 8, at 11,Bennett Brief{ 7, at 7. Thelnsurance
Policy at issue here is a renewal poli§eeFOF 140, at13. Accordingly, the Court concludes
that 8 59A18-11 does not apply to these facts and therefoes not prevent Evanston Insurance
from challenging coverage for the insureds.

B. N.M. STAT. ANN. § 59A-14-5 DOES NOT IMPOSE AN OBLIGATION ON
EVANSTON INSURANCE.

71.  The former clients’ second motion for judgment as a matter of*lasncerned

2IAlthough the former clients phrased their request as a motion for judgment asraofatt
law, as discused above, rule 50 does not apply to bench tri@seFed. R. Civ. P. 50(a). The
Court treats these arguments as another part of the former clients’ closimgatrgu

-85 -



Case 1:18-cv-00654-JB-KK Document 181 Filed 09/06/20 Page 86 of 90

Evanston Insurance’s purported violation of N.M. Stat. Ann. & 59A. SeeOct. 9 Tr. af735:22-
25 (Jacobus). This provision states:

Every insurance contract procured and delivered as surplus lines insurance
pursuant to Chapter 59Ayticle 14 NMSA 1978 shall bear the name, address and
signature of the surplus lines broker who procured it and have stamped, printed or
otherwise displayed prominently in boldface-f@int or lager type either upon its
declarations page or by attachment of anoesement, the form of which may be
promulgated by the superintendent, the followitighis policy provides surplus
lines insurance by an insurer not otherwise authorized to transact business in N
Mexico. This policy is not subject to supervision, review or approval by the
superintendent of insuranc&he insurance so provided is not within the protection

of any guaranty fund law of New Mexico designed to protect the public in the event
of the insurérs insolvency.

N.M. Stat. Ann. 8§ 59A14-5. ThelnsurancePolicy is a surplus lines policy, but it does not contain
any language or declaration regarding its status as a surplus lines policy-writyge 10point
font. SeeFOF v 2-43, at 13.

72. In discussing its argument with the Court, the former clients conceded that the
argument that Evanston Insurance violated §-394 did not entitle them to judgment, and
Evanston Insurance’s violation of the statuées instead “another factm the equitable equation.”
Oct. 9 Tr. at 750:10 (Court)(characterizing the former clients’ argume8geid. at 760:7
(Jacobus)(agreeing with this characterizatioAithough the Court has already concluded that
Evanston Insurance is not entitledrigoke the Court’s equitable powers to rescindittseirance
Policy, even if itweighs 8 59A-14-5, it would have no effect. This statute imposes an obligation
on surplus lines insurance brokers and notamitted insurers Accordingly, whether ADCO
General, the siplus lines broker for Desert State, complied with the statute is irrelevant for
determining Evanston Insurance’s entitlement to the Court’s equitable powers.

73. New Mexicds Legislature has not stated whether surplus lines brokerthare

insureds’agents.In some states, such a finding is enough to absolve an insurer of obligation when
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a surplus lines insurance broldoesnot apply the stampr even deliver the policySeeJames

River Ins. Co. v. Med Waste Mgmt., LLC, 46 F. Supp.13%0,1359 (S.D. Fla. 2014)(Moore,

C.J.). The Insurance Code’s definition of “broker” makes clear, rainarily, insurance brokers
are agents for insureds and not for insur&seN.M. Stat Ann. § 59A12-3 (defining “brokef as

aninsurance producevhois “not being an agent of the insujerFryar v. Emps. Ins. of Wausau

1980NMSC-026, 1 5,607 P.2d 615617-18 (interpreting a precursor statute narrowlyhis
definition specifically excludes surplus lines brokers from the definit®eeN.M. Stat. Am. 8
59A-12-3. New Mexico’s definition for “surplus lines broker” does not contain the sapress
notification that surplus lines brokers are not agents for insurers. N.M. 8tat859A14-2T)
(defining “surplus lines broker” as “an individl) firm or corporation licensed . . . to place
insurance with eligible surplus lines insurers”).

74. At trial, the former clients argued that the remedy for §-494 violations is in
8 59A-14-15 SeeOct. 9 Tr. at 754:1:856:12. This statute holds unauthorized,-afustate
insurers to policies for which New Mexican insureds have p&geN.M. Stat. Ann. 8§ 59A14-
15(A). It imposes no remedy for insureds that received unstamped surplus linemyeove
Statutory remedies for insurance code violations forlgssilmes coverage is instead ib8A-14-
14(E), which states that “[a]ny surplus lines broker who fails to comply with theresments of
this section shall be subject to the penalties pravideSection 59A1-18 NMSA 1978 or to any
greater applicablegmalty otherwise provided by law.” N.M. Stat. Ann. § 59414(E). The
statute crosseferenced, 8 59A-18, providesonly for monetary penaltiethat the New Mexico
Insurance Department can assess, although the statute also states thatréespenatties “shall
be in addition to any other penalty provided by law.” N.M. Stat. Ann. § 59A-1-18(E).

75.  The statutes provide no additiomedplicit remedy for the former clientand there
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is no implied right of action in the statutes either. Private rights of action may be implied in Ne

Mexico statutes based upon public policy, not merely legislative inge#Bailey v. Markham

2020 WL 1324477, at *21 (D.N.M. March 20, 2020)(Browning, J.)(ciag Juan Agric. Water

Usres Ass’n v. KNMETV, 201ENMSC-011, 140, 257 P.3d 884, 893). New Mexico public

policy factors insureds over insureiSeg e.g.,Evanston Ins. Co. v. Desert State Life MgmB4

F. Supp. 3d at 1111, 111B. Nevertheless, there is little justification to infer a private right of
adion here, as the harms the former clients have suftesstbt because of Evanston Insurance’s
insolvency, or related in any conceivable vtayhe lack of a stamp on the Insurance Policy.

76.  The Court assessdbereforepnly the extento whichADCO General’s failure to
stamp thelnsurance Policy means that Evanston Insurance has invokeciotirés equitable
jurisdictionwith unclean hands. Section 594-5, by its terms, imposes an obligation on surplus
lines brokers to ensure that policies atengped, not oubf-state insurers such as Evanston
Insurance. The regulations governing thisatute emphasize that it is the surplus line broker’s
responsibility. N.M. Admin. Code. § 13.19.2.18 provides that, sh888A-145’s statement
“not fit on the declarations page of the policy,” the surplus line broker must attach a separate
statement fond in N.M. Admin. Code § 13.19.2.22. N.M. Admidode § 13.19.2.18.This
separate statemert titled the “Surplus Lines Brokers Countersignature Endorseimsri].
Admin. Code. 813.19.2.22, andt requires only the surplus lines broker’s signature, not the
unadmitted insuré& signature see N.M. Admin. Code § 13.19.2.22.The regulation,in
combination wih the statutes text and statutory schemaacethe burden on the surplus lines
brokerto inform theinsured of the insurers’ statuend thereforeEvanston Insurance invokes the

Court’s equitable jurisdiction withut unclean hands.
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IT IS ORDERED that (i) theInsurance Policy provides Moya and Ms. Bennett coverage
against the State Congiht's claim for negligence, but it does not provide coverage for
Donisthorpef{ii) theMotion to Strike Affidavits, Expert Report and to Exclude Expert Testimony
of ChristopheMoya at 1, filed September 30, 2019 (Doc. 133), is grar{téd the Plaintiff's
Motion to Admit Certain Evidence Pursuant to Federal Rule of Evidence 402, filed ©6tobe
2019 (Doc. 144)is granted(iv) Evanston’s Motion in Limine to Allow DefendaBtonisthorpe
to Testify From Prison By Audio Teleconference at 1, filed October 6, 2019 {Bbjis granted
(v) Plaintiff's Motion to Take Judicial Notice of and Admit Certain Evidence Putdoa-ederal
Rules of Evidenc201(c)(2) and 902(1), filed October 6, 2019 (Doc. 142), is granted in part and
denied in par and (vi)and Paul Donisthorpe’s Motion to Set Aside Clerk’s Entry of Default and

Memorandum in Support Thereof, filed December 2, 2019 (Doc. 164), is granted.

/ = _2
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