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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

DANNY SUAZO,
Per sonal Representative of the Wrongful Death Estate of
Lorenzo A. Suazo, deceased,

Plaintiff,
VS. No. 18 CV 00673 JAP/KK
TAOSLIVING CENTER, LLC,
TAOSHOLDING COMPANY, LLC,
PARENTISSALUSPROVIDEO, LLC
DANIEL DAIGLE, and
PAUL REID,

Defendants.

MEMORANDUM OPINION
AND ORDER OF REMAND

On June 14, 2018, Plaintiff DaniBuazo, personal representatdf the wrongful death
estate of Lorenzo A. Suazo (Plaintiff), senigefendants Taos Living Cet LLC (the Center),
Taos Holding Company, LLC (THC), Parentidu&aProvideo, LLC (Parentis), Daniel Daigle
(Daigle), and Paul Reid @) (together, Defendantaith the COMPLAINT FOR
WRONGFUL DEATH, NEGLIGENCE, AND BNITIVE DAMAGES (Doc. No. 1-1)
(Complaint). On July 13, 2018, Defendants remavesicase from the Firdudicial District
Court, Santa Fe County, New Mexi@ee NOTICE OF REMOVAL BY DEFENDANTS
TAOS LIVING CENTER, LLC, PARENTIS SALUS PROVIDEO, LLC, DANIEL DAIGLE,
AND PAUL REID PURSUANT TO 28, U.S.G8§ 1331 AND 1441(a) (Doc. No. 1) (Noticé).
On August 6, 2018, Plaintiff moved to rentbthe case. See PLAINTIFF'S MOTION TO

REMAND AND FOR COSTS (Doc. No. 13) (Matn). The Motion is fully briefed. See

! Although Defendant THC did not specifically join in the Notice, its counsel signed the Notice in compliance with
28 U.S.C. § 1446(b)(2)(A), which requires all defendantseskewith complaint to join in or consent to removal .

See Sate Farm Fire and Cas. Co. v. Dunn-Edwards Corp., 728 F.Supp.2d 1273, 1275 (D. N.M. 2010) (finding that
defendant can satisfy § 1446 (b)(2)(A) by signing the notice of removal).
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DEFENDANTS TAOS LIVING CENTER, LIC, PARENTIS SALUS PROVIDEO, LLC,
DANIEL DAIGLE, AND PAUL REID’'S RESPONE& IN OPPOSITION TO PLAINTIFF'S
MOTION TO REMAND (Doc. No. 22) (Respoey and PLAINTIFF'S REPLY IN SUPPORT
OF HIS MOTION TO REMAND AD FOR COSTS (Doc. No. 23) (Reply). The Court lacks
subject matter jurisdiction over Plaintiff's claintberefore, the Court Wigrant the Motion. In
addition, the Court will grant Plaintiff's qeiest for costs and attorneys’ fees.
l. STANDARD OF REVIEW

Title 28 U.S.C. § 1441(a) provides that “anyilcaction brought in a State court of which
the district courts of the Uted States have original jgdiction, may be removed by the
defendant or the defendants, to the district coluthe United States for ¢hdistrict and division
embracing the place where such action is pentie8 U.S.C. § 1441(a). Hence, a case
originally filed in state court “may be rawed ...only if, ‘federal subject-matter jurisdiction
would exist over the claim.’Firstenberg v. City of Santa Fe, 696 F.3d 1018, 1023 (10th Cir.
2012) (citation omitted). Because federal couréscaurts of limited jurisdiction, there is a
presumption against removal jsdiction, which the defendargeking removal must overcome.
Dutcher v. Matheson, 733 F.3d 980, 984 (10th Cir. 2013).dtner words, “[t}he burden of
establishing subject-matter jurisdiction is on the party asserting jurisdidfiontbya v. Chao,
296 F.3d 952, 955 (10th Cir. 2002), and “[a]ll doudnts to be resolved against removéldjen
v. Found. Reserve Ins. Co., 683 F.2d 331, 333 (10th Cir. 1982).

There are three ways to establish federal question jurisdiction. First and foremost, a court
has federal question jurisdiction when a pldimtieads a cause of acti that is created by
federal law.Grable & Sons Metal Products, Inc. v. Darue Engineering & Mfg., 545 U.S. 308,

312 (2005). Second, a plaintiff may raise a feldguastion claim whea right of action is



implied from a statute, “such #se right of priate victims of discrimination to sue for violations
of Title IX.” Cannon v. University of Chicago, 441 U.S. 677, 688, (1979). Third, “[tlhere is ...
another longstanding, if lesefiuently encountered, vayeatf federal ‘arising under’
jurisdiction ....”Grable, 545 U.S. at 312. “[I]n certain caskesleral-question jurisdiction will lie
over state-law claims that impéte significant federal issuesd. However, the mere presence
of a federal issue embedded in a statediaim does not open the door to federal cddrtat

314. The court must ask—does a state law claim “nelyssase a stated tkeral issue, actually
disputed and substantial, which a fedéoallm may entertain without disturbing any
congressionally approved balance of fetlaral state judicialesponsibilities.’ld. See also
Roberts v. Woodcrest Manor Care Ctr., CIV.A. 12-200-DLB, 2012 WL 6652502, at *8 (E.D.
Ky. Dec. 20, 2012) (unpublished) (remanding casertisgea claim of negligence per se relying
in part on violations of the FNHRA).

Generally, the plaintiff is the master of thengaaint, and if the plaintiff files a complaint
in state court and pleads onlat&-law causes of action, the c&saot removable to federal
court based on federgliestion jurisdictionHansen v. Harper Excavating, Inc., 641 F.3d 1216,
1220 (10th Cir. 2011). “The pldiff can elect the judicial faam—state or federal—based on
how he drafts his complaint. Although he may not circumvent federal jurisdiction by omitting
federal issues that are essdrttiahis ... claim ... he can nevieeless avoid federal jurisdiction by
exclusive reliance on state lavirstenberg, 696 F.3d at 1223 (interhquotation marks and
citation omitted).

Defendants argue that althougliBtiff's claims are drafteds state law wrongful death

and negligence claims, Plaintiff fiactually asserted claims foolations of federal statutes



applicable to nursing facilitieglternatively, Defendants asseratiPlaintiff's state law claims
implicate significant federal issues under thstsgutes; and thereforesmoval was proper.
Il. DISCUSSION

A. Allegations in the Complaint

On January 25, 2017, the Firsidicial DistrictCourt, Santa Fe County, New Mexico
appointed Plaintiff Danny Suazs Personal Representative tadtie Wrongful Death Claim in
Cause No. D-101-CV 2016-02989. (Compl. § 3.)rRitialleges that from about August 12,
2016 to September 25, 2016 Plaintiff's fatherrdreo Suazo (Mr. Suazo), resided at Taos
Living Center (the TLC), a nursing facilitpcated in Santa Fe County, New Mexidal. | 20.)
Plaintiff claims that while residing at the TL.®Ir. Suazo suffered injuries from medication
errors, infections, malnutritiomnedsores, [and] sepsis[.Jd T 21 a.—i.) As a result of the
negligent care at the TLC, Mr. Suazo was nibieea hospital where he died on October 5, 2016.
(1d. 1 22.)

In Count | entitted WRONGFUL DEATH, PIdiiff claims that Defendants negligently
caused Mr. Suazo’s deathd.(] 25.) Plaintiff alleges he entitled to recover all damages
available under the New Mexico Wrongfue&th Act, NMSA 1978 § 41-2-1, including damages
for the loss of enjoyment of life, pain andfsting, the reasonable expenses of necessary
medical care, and the expenses of Mr. Suazo’s funeral and blatiaPlgintiff also claims that
Defendants actions were malicious, willful, rexds, or in wanton disregard of Mr. Suazo’s
needs; therefore, Defendants are liable for punitive damdde$.47.)

In the Count Il claim entitled NEGLIGENCE, atiff alleges that Defendants breached
their duty to Mr. Suazo to provide care, treatmant services within the standards of care

required of nursing facilitiesld. 1 29.) Specifically, Plaintiffleges that Defendants (1) failed



to supervise nursing personnektasure Mr. Suazo received appriate nursing care; (2) failed
to provide Mr. Suazo with basic and necessaing; (3) failed to treat Mr. Suazo with kindness
and respect; (4) failed to notify Mr. Suazo’s phyancof significant changes in his health status;
(5) falsely represented the qualdf/care and services provideddMr. Suazo; (6) failed to adopt
adequate policies and procedures for documgrand responding to complaints regarding the
misconduct of Defendants’ employees; (7) faileddequately train employees; (8) failed to hire
an adequate number of comgrat nursing personnend (9) failed to agljuately supervise
nursing personnel to ensure Mr.a82o received adequate nutitj sanitation, and health care.
(Id. 131 a.—p.)

Plaintiff alleges that the Defendants failecettsure that “the rules and regulations ...
promulgated in the New Mexico Nursing e Residents Rights Act 7.9.2.22 NMAC (2005) ...
and federal laws and regulationgere consistently complied with on an ongoing basid[d’{

31 o. (i).) Plaintiff asserts that Defendants “viethstate and federal lavaad regulations, which
set forth ... the ... minimum standards” of caraiftiff cites provisions ithe Medicare Act, 42
U.S.C. § 1395 et seq., the Federal Nursingheld&Reform Amendments (FNHRA), 42 U.S.C. §
1396r, and the regulations promated under those statutdsl. ([ 36 a.—qq.) For example,
Plaintiff alleges that under federal law Defendanere required to “prxade ‘nursing services
and specialized rehabilitative services to attaimaintain the highest practicable physical,
mental, and psychosocial well-being of each resident”{[ 36 c. (quoting 42 U.S.C. 88 1395i-
3(b)(4)(A)(i) and 1396r-3(1§4)(A)(i)). Plaintiff asserts thainder federal regulations Defendants
were required to “care for ... residentsanrmanner and in an environment that promotes
maintenance or enhancement of each resident’s quality of lifd."f(36 g. (quoting 42 C.F.R. §

483.15)). Plaintiff alleges that under New Xt law Defendants we prohibited from



neglecting a nursing home resident, which includ&sltire to provide any treatment, service,
care, medication or items that is necessary totaa the health or $aty of a resident.” Id.

36 m (i) (quoting NMSA 1978 § 30-47-3(F)(1)). Tkeguoted paragraphs of the Complaint are
just a few of the numerous federal and state Ewesregulations cited by &htiff to illustrate
Defendants’ negligenceSe generally Compl. 1 28—-43.) Plaintiff contends that the applicable
statutes and regulations wereaeted to benefit a class ofrpens including Mr. Suazo; and
therefore, Defendants’ actions omissions in violation ahose statutes and regulations
constituted negligence per skl. (11 39-41.)

In Count IlI, Plaintiff assgs a claim for punitive damagalleging that Defendants’
actions and omissions were grossly negligeribeeately indifferent, wiful, wanton, reckless,
malicious, or intentional. Finally, Plaifftprays for judgment against Defendants for
compensatory damages, all general and spgamhges caused by Defendants’ conduct, costs of
litigation, punitive damages, and “all other reliefwhich Plaintiff is entitled under New Mexico
law.” (Id. 7 49-53.)

B. DefendantsArguments Supporting Removal

In the Notice and the Response, Defendarssratghat although Rintiff's claims are
styled as state law wrongful dband negligence claims, “this eairns on the berpretation of
federal law, specifically the FNHRA.” (Not. &femov. at 2.) Defendants aver that the
Complaint attempts to bring a private causadaifon for alleged violations of the FNHRA, and
thus, Plaintiff has raised “a presently open questiofederal law in the Tenth Circuit: does the

FNHRA create a private cause of action?)



1. The Complaint does not turn on the interpretation of federal law.

Defendants’ contention that Plaintiff's clairftarn on” the interpretation of federal law
is unpersuasive in light of the clear languagthenComplaint. In Counts | and Il, Plaintiff
clearly asserts only claims arising under NewxMe’s Wrongful Death Act and negligence law.
In Count I, Plaintiff quotes numeus state and federal statuéesl regulations and argues that
Defendants’ violations of these standards constituted breaches afuties to Mr. Suazo. As
one court explained,

In New Mexico, a negligence claim requires éxestence of a duty from a defendant to a
plaintiff, breach of that duty, which is typicalbased upon a standard of reasonable care, and the
breach being a proximate cause and cause iofadle plaintiff's damages. ... However, under
the legal doctrine known as negligence per se, a court may, if certain criteria are met, adopt a
statutory standard as an eagsion of the standard of contlfmr a reasonable person....The
doctrine holds that the violatnh of a statute constitutes niggince per se and when, as a
proximate result thereof, a person is injured, dg@sanay be recovered if the statutory provision
violated was for the benefit of the person injul@dSF Ry. Co. v. Lafarge Sw., Inc., CV 06-

1076 MCA/LFG, 2009 WL 10665753, at *4 (D. N.Nlan. 22, 2009) (unpublished) (citations

and quotations omitted). “[U]nder New Mexico laive violation of a federal statute—just like
the violation of a state statute—can constitute negligence pddsat™5 (citingF.D.I.C. v.
Schuchmann, 235 F.3d 1217, 1224-25 (10th Cir. 2000)). Tomarize, “when a statute imposes
a specific requirement, there is amsolute duty to comply with that requirement, and no inquiry
is to be made whether the defendant actedreasmnably prudent man, or was in the exercise of
ordinary care.’Heath v. La Mariana Apartments, 2008—NMSC-017, 1 8, 143 N.M. 657, 180

P.3d 664 (internal quotation marks and citation omitted).



To summarize, Plaintiff's claas invoke federal and/or stag@tutes and regulations only
as standards of care. Thus, Plaintiff's claimsxdbturn on the interpretian of federal law in a
manner that confers federal gties jurisdiction. Instead of rsing a dispute regarding the
interpretation of federal statutory law, Plgis claims turn on a factual dispute—whether
Defendants’ conduct violated the cited one or npyowisions of the FNHRA, the Medicare Act,
or applicable state statutes and regulati®oberts, 2012 WL 6652502 at * 6 (finding that
negligence per se claim using standards of FNIRA state statutes dmbt raise a substantial
issue of federal law).

2. Plaintiff has not attempted toithg a private cause of action under the
FNHRA.

Although some courts outside of the TenthcGit have recognizedghts created by the
FNHRA that are enforceable against governammed facilities under 42 U.S.C. § 1983,
virtually all courts faced witlthe issue have determined there is no implied cause of action under
the FNHRA against private nursing homg&se generally Kalan v. Health Center Commission of
Orange County, Va., 198 F.Supp.3d 636, 643 (W.D. Va. 2016) (stating that the “majority of
courts that have considered ether the FNHRA and its regulatis confer a jwvate right of
action have concluded that thég not.”) (citations omittedBaum v. Northern Duchess Hosp.,
764 F.Supp.2d 410, 424-25 (N.D. N.Y. 2011) (holdimg FNHRA “does not clearly and

unambiguously authorize a private federal cafsection for nursing home residents against

2 In Grammer v. John J. Kane Regional Centers-Glan Hazel, 570 F.3d 520, 529 (3d Cir. 2009), the Third Circuit
found the FNHRA “replete with rights-creatinqifuage” enforceable under § 1983. HoweveHamkins v.

County of Bent, Colo., the United States District Court in Colorado disagreed @itimmer and held that “the

[FNHRA] statute, as a whole, does not indicate thatgfess unambiguously conferragrivate right” enforceable
under § 1983. 800 F. Supp. 2d 1162, 1167-68 (D. Colo. 2011). The cblasiims noted that in the FNHRA,
Congress expressly indicated that individuals may enforce standards of care by bringing actionsnmderae

in addition to bringing claims beforedltSecretary of Health and Human Servitesat 1168 (citing 42 U.S.C. §
1396r(h)(8)). Thus, the court awkins, recognized that the FNHRA doest circumvent state tort clainisl.

(stating that the FNHRA enforcement scheme “in no way precludes individuals from bringing actions at common
law.”).



private nursing homes.”snd Roberts, 2012 WL 6652502 at * 8 (unpushed) (noting that
courts are largely in agreement that “a privagat of action cannot bienplied from 42 U.S.C. 8
1396r.").

Defendants argue, however, that since the T€mttuit has not addressdehis issue, “this
case begs—and turns on—a question of fetearasufficient to invoke federal question
jurisdiction[.]” (Not. of Remov. at 2.) Although the Tenth Qirthas not specifically addressed
whether claims may be brought under the FNHBRWS case does notisa that possibility.
Defendants cannot create federal question jurisaiciut of a lack of precedent. For a case to
arise under federal law within the meaning of 8 1331, the plaintiff's “well-pleaded complaint”
must establish one of two thindgsither that federal law creatdse cause of action or that the
plaintiff's right to relief necssarily depends on resolution a$@bstantial question of federal
law.” Firstenberg, 696 F.3d at 1023. This Complaint does neither.

Defendants have identified no specific languiagdne Complaint that would lead to the
conclusion that either Count | or Il arise frolhe FNHRA. Despite Plaintiff's references to
numerous provisions of the FNHRANd the regulations promulgatedder that statute, Plaintiff
has not stated or even hinted that his claims are brought for violafitims FNHRA or under
the authority of the FNHRA. Instead, Plaintifftlaims are brought under state tort law, and
Plaintiff argues that both federahd state statutes and regulatisheuld be used to establish
that Defendants breached the standards ef@aed to Mr. Suazo. Moreover, the Plaintiff's
right to relief asserted in the Complaint does “depend on the resdion of a substantial
guestion of federal lawId. Defendants may not assert that the Complaint raises an open issue of
federal law in this Circuit, i.e. the existermfea private right of action under FNHRA, where no

private right of action is asged in the Complaint.



Plaintiff has not attempted to assert amolainder the FNHRA nor has Plaintiff raised a
substantial federal question. Plaintiff meredyies on the federal and state statutes and
regulations to define the stamdaf care and to illstrate Defendants’ alleged breach of that
standard. Defendants have faitecarticulate how the Plaintiffglaims arise under the FNHRA
or turn on “the interpretation d&éderal law....” In short, this Goplaint does not state a plausible
basis for federal question jurisdiction.

C. Attorneys’ Fees and Costs

Plaintiff asks the Court to award costglaxpenses including attorney’s fees under 28
U.S.C. § 1447(c). Under that provision, a court “may require payment of just costs and any
actual expenses, including attorney fees, incurred as a result of the removal.” However, “[a]bsent
unusual circumstances, courts may awardrtgs fees under § 1447(c) only where the
removing party lacked an objectively reasonable basis for seeking renidasiifi v. Franklin
Capital Corp., 546 U.S. 132, 141 (2005e also Suder v. Blue Circle, Inc., 116 F.3d 1351,

1352 (10th Cir. 1997) (upholding awasticosts and fees in ordegmanding a case with claims
brought under Oklahoma worlggicompensation laws).

Plaintiff argues that Defendarigmored substantial existings&law from other Circuits
holding that the FNHRA does notrifer a private cause of actiaimerefore, Defendants lacked
a reasonable basis for seeking removal. Btafarther asserts that Defendants delayed
resolution of the Motion by alluding to an agreement to remand, and then seeking Plaintiff’s
agreement for three extensiongh deadline to respond to the Motibklore importantly,
however, Defendants appear tovdalisregarded the wording thife Complaint, which clearly
illustrates that Defendants had no objectivelgsonable basis for removing this case. The

Complaint asserts only state tort claims anakes the FNHRA and federal regulations as

% Defendants received three stipulated esi@ns of the deadline for the Respor@e.Doc. Nos. 19, 20, and 21.
10



minimum standards for nursing home care. Nowhetee Complaint does Plaintiff attempt to
assert a private right of action for viotats of the FNHRA. Defendants improperly used
Plaintiff's citation to federal statory standards of care in a e¢tadf negligence per se and the
lack of precedent in the Tenth Circuit onvptte rights of action unde¢he FNHRA to invoke
removal jurisdiction without an objectively ressble basis. Hence, under 28 U.S.C. § 1447(c)
the Court will award Plaintiff s just costs and actual expessncurred in prosecuting the
Motion, including reasonablttorney’s fees.

IT IS ORDERED that

1. PLAINTIFF’'S MOTION TO REMANDAND FOR COSTS (Doc. No. 13) is
granted;

2. Attorney’s fees and costs are awardefavor of Plaintiff and against
Defendants. By October 10, 2018, Rtdf must file an Affidavititemizing the attorney’s fees
and costs incurred in respondito the removal and seeking remand. By October 17, 2018,
Defendants may file a response in opposition to the Affidai

3. This case is REMANDED tte First Judicial Distric€ourt in Santa Fe County,

New Mexico.

IORUNITED STATESDISTRICT JUDGE

“ After remand, the Court retains jurisdiction to awaasomable costs and attorneys’ fees under 28 U.S.C. §
1447(c).See Martin v. Franklin Capital Corp., 546 U.S. at 138.
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