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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

FOREMOST INSURANCE COMPANY
GRAND RAPIDS, MICHIGAN,

Plaintiff,
VS. 1:18-cv-00714-WJ-LF
SAMIA RABADI,
FELIX RABADI, and
OMAR RABADI,
Defendants.

MEMORANDUM OPINION AND ORDER
GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

THIS MATTER is before tb Court upon Plaintiff's Motiofior Summary Judgment, filed
March 21, 2019Doc. 36) Having reviewed the parties’ briedad applicable law, the Court finds
that Plaintiff's motion is wi-taken and, therefore, GRANTED.

BACKGROUND'!

Plaintiff, Foremost Insurance Companya@d Rapids, Michigan (“Foremost Insurance
Company”) is currently defending Defendants Sarfielix, and Omar Rabadi in the underlying
suit in Second Judicial District CauBernalillo County, New Mexico:Jessica and Dennis North
v. Omar Rabadi, et alCase No. D-202-CV-2018-0022%Ilaintiff seeks a declaration that it is

not required to defend andemnify Defendants in that suit, a dog bite case.

1 The Court notes that this summary judgment motion filed before the close of discovery. Under these
circumstances, summary judgment is appropriate based amtlisputed material facts. Defendants did not request
additional discovery and did not bring a Rule 56(f) motion requesting that the Court delay ruling on summary
judgment. Moreover, Defendants do not explain what evidence they would seek in discoeegforéhthere is
nothing in the record to indicate that summary judgment is not appropriate at this juncture.
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Initially, the Court notes that multiple docketres indicate that mail sent by the Court to
Defendants has been returned.e Taturned envelopes are getigrmarked “refused — does not
live here.” United States Magistrate Judge Laura Fashing issued an order to show cause, directing
Defendants to supply an accurate address. Defendants responded, asserting that the Court has the
correct addresses. Moreover, Defendants appéaritoactual receipt of each document, because
they have responded to every motion or ordeshimw cause and have appeared at a scheduling
conference. Therefore, there is no indicatioat tbefendants have not actually received all
documents.

LEGAL STANDARD

A motion for summary judgmembay be granted only whenhtre is no genuine dispute
as to any material fact and the movant istletito judgment as a mattef law.” Fed.R.Civ.P.
56(a). Summary judgment is appriate if the pleadings, depositis, answers to interrogatories,
and admissions on file, together witle affidavits, if any, show #t there is no genuine issue as
to any material facMunoz v. St. Mary Kirwan Hos®221 F.3d 1160, 1164 (10th Cir. 2000). When
applying this standard, the court examines therceaod makes all reasonable inferences in the
light most favorable tahe non-moving partyld. The movant bears the initial burden of
establishing that no genuine issue exists as to any materigbémcAdickes v. S.H. Kress &.Co
398 U.S. 144, 157 (1970). Where the record takensdmée could not lead a rational trier of fact
to find for the non-moving party, there is no genuine issue for Metisushita Elec. Indus. Co. v.
Zenith Radio Corp 475 U.S. 574, 587 (1986) (quotiRgst Nat’| Bank of Arizona v. Cities Serv.
Co., 391 U.S. 253, 289 (1968)).

UNDISPUTED FACTS



The following material facts are undisputadd supported in theecord. Defendants
generally either admitted them in their answethe complaint or response to the motion for
summary judgment. In the few instances Defergldiut dispute a fact, ¢y did not support those
disputes by a citatioto the record.

Plaintiff seeks a declaratory judgment thadaes not have a duty to defend or indemnify
Defendants in an underlying suit in the SecondclaldDistrict Court, Bernalillo County, filed on
January 10, 2018, by Jessica Nontldl ®ennis North against Omar,r8ia, and Felix Rabadi, in
Cause No.: D-202-cv-2018-00229¢€t“underlying suit”).

The underlying suit alleges that “Defendant Omar Rabadi resided in a home owned by his
parents, Defendants Samia Rabadi and FRibadi, located at 9304 Macallan Road NE,
Albuquerque, New Mexico, and is within the vignof Plaintiff Jessica North’s home, which is
located at 7305 Derickson AWE, Albuquerque, New MexiCoEXx. A.

The two properties are approximately 2.7 sibgpart. Jessica North was attacked by
Defendants’ dogs outside her honizefendants dispute the exadtdince between the properties,
but that is not relevant to the issues in thidiam It is undisputed #t the properties are not
adjacent and are far apart.

The underlying suit alleges that Omar Rdibawned two American Pit Bull Terriers
“commonly known for their aggressi@nd tenacity as guard dog&X. A. It also alleges that
“on or about December 6, 2016, Plaintiff JessicatiNavas exiting her home to walk her two
leashed dogs, when two pit buipproached Plaintiff Jessica itlo and began attacking her and
her two dogs just outside her front dooadawithin the courtyat of her property.”Ex. A. As a
result, Jessica North sustained bodily injury. DemNorth alleges he expenced damages in the

form of the loss of consortium with his feiarising out of the same occurrence.



The underlying suit alleges naggence against all Defendarits, among other things, the
failure to properly secure the property owitigdSamia and Felix Rabadi at 9304 Macallan Road,
sufficient to restrain the pit bulls and not alltlem to exit the property. The complaint in the
underlying suit further alleges ah Defendants “failed to exdse reasonable care under the
circumstances by failing to propgidecure their dangerous breed dagisich caused Plaintiffs to
suffer damage and injuriefoc. A, 1 21, 22.

Plaintiff filed its complaint for declaratorylref on a homeowner’s insurance policy issued
July 25, 2018. That policy was issued to Samiaa®awith a $300,000 limit fogpremises liability.
The homeowners policy containgtfollowing coverage language:

a) Section lI-Coverage F- Premises Liability

If a claim is made or a suit broughtaagst you for damages because of bodily
injury... caused by an accident on your premises, we will:

(1) Pay up to the limit of liability shown on the declarations page for the
damages for which youategally liable; and,
(2) Provide a defense at our erpe by attorneys of our choice.
Premises is defined in the policy as:
(1) The dwelling and other structures theg described on the declarations page;
and,
(2) the sidewalks, driveways, or other jatir approaches that serve that dwelling and
other structures; and,
(3) The grounds that are immediately adja¢erthat dwelling and other structures.
The policy defines the insured premises2®04 Macallan Road Ne, Albuquerque, New Mexico,
87109.” The policy limits coverage for bodily injury claims as follows:
Coverage F- Premises liability appliestadily injury andproperty damageonly
if the bodily injury or property damageoccurs on youpremisesand during the
policy period shown on the Declarations page.
Doc. 1-1, p. 4. Defendants agree the policy quoted abawmd attached to Plaintiffs summary

judgment motion was in effeduring the relevant period.



DISCUSSION
Diversity Jurisdiction.

Defendants assert that state law appliesth€aextent Defendants argue that this case is
not properly before the Court, the Court notlest Defendants admitted diversity jurisdiction
exists, and the Court finds nothimg the record to question that diversity jurisdiction exists.
Defendants are residents of New Mexico, wHilaintiff is incorporated in Michigan.

Because this is a diversity case based on Mewico law, this Court must ascertain and
apply New Mexico law. In doing so, the Court meisther follow the decisions of the New Mexico
Supreme Court or attempt to predict wtiet New Mexico Supreme Court would dooll v. First
Am. Title Ins. Co.642 F.3d 876, 886 (10th Cir. 201Fgderated Serv. Ins. Co. v. Martin&29
F. App'x 954, 957 (10th Cir. 2013J (o controlling state supreme cbuase exists, district court
must predict how such court watule based on intermediatppellate decisions, decisions of
other states, federal decisions, and gdwesaght and trend of authority).

. Plaintiff has no duty to defend or indemnify Defendants.

Plaintiff argues it has no duty to indemnifyaefend Defendants. The Court agrees. An
insurer has no duty to defend imdemnify if the allegations ehrly fall outside the policy's
provisions.Guaranty Nat'l Ins. Co. v. Bacd20 N.M. 806 (Ct. App. 1995Bernalillo County
Deputy Sheriffs Ass'n v. County of Bernalilld4 N.M. 695, 697 (1992) (“If the allegations of the
complaint clearly fall outside the provisions of the policy, neither defense nor indemnity is
required.”). If the allegations on the face of twenplaint are potentially or arguably within the
scope of coverage, the insurer is obligated to defé&mderican Gen. Fire & Cas. Co. v.
Progressive Cas. C0110 N.M. 741, 744 (1990Known but unpled facts caadso bring a claim
within the scope of coveragel. (“The duty of an inster to defend arisesdm the allegations on

the face of the complaint or from the known but unpdelfdctual basis of thedaim that brings it



arguably within the scope of coverage.”). Becahseduty to defend is broader than the duty to
indemnify, “a finding of no duty to defend neceslggprecludes a finding of a duty to indemnify.”
United Fire & Cas. Co. v. &lder Plaza Residential, LL&33 F.3d 951, 961 (10th Cir. 2011)
(where there is no duty to defend, it follothat there can be no duty to indemnifsg@e generally
First Mercury Ins. Co. v. Cincinnati Ins. C@82 F.3d 1289, 1301 (10th Cir. 2018) (explaining
New Mexico law on duty to defendant and indemnify).

Here, the allegations in the underlying saitd the undisputed facts fall outside the scope
of the policy’s provisions. Theolicy language is cledhat only bodily injuies occurring on the
“premises” falls within the scope of coveraggeeDoc. 1-1, p. 4“Premises liability applies to
bodily injury andproperty damage only if the bodily injury or property damage occurs on
your premisesand during the policy period shown on theclarations page.”). The parties agree
that the dog attack andettbodily injury did not occur on the insured’s premises. Rather, the attack
occurred miles away at Jessica North’'s home. Thus, because the allegations and undisputed facts
fall outside of the scope of @éhpolicy, Plaintiff has neither ¢hduty to defend nor the duty to
indemnify DefendantsBernalillo Cty. Deputy Sheriffs Ass'n v. Cty. of Bernglil&4 N.M. 695,

845 P.2d 789, 791 (1992) (“If theledations of the complaint cldgarfall outsidethe provisions

of the policy, neither defenser indemnity is required.”)quoted in W. Amins. Co. v. Atyani

366 F. Supp. 3d 1270, 1281 (D.N.M. 2018Be, e.g., Safeco Ins. Co. of Am. v. Maréd~. App'x

808, 811 (10th Cir. 2003) (in interpreting simifaslicy under New Mexico law, Tenth Circuit
noted that although negligent act occurred on the premises, the bodily injury occurred off site and
therefore the policy did n@rovide coverage).

Defendants argue that the negligent act tihigthe dogs loose occurred on their premises,

therefore they should receive coverage unttexir homeowner’'s policy. However, this



interpretation is contradictory to the expressylaage of the policy, whittclearly provides that
there is coverage for third-party bodily injury “only if thedily injury or property damage
occurs on youpremisesand during the policy period shawen the Declarations pageDoc. 36-

4, p. 18. Defendants do not dispute that the bodily imjaccurred off the premises. They do not
point to any language in the polityat provides that the negligent aftletting the dogs loose is
covered if the bodily injury occurs off the premises.

1. Defendants’ arguments are unavailing.

Defendants argue that the policy is ambiguem that any ambiguitg construed against
Plaintiff. However, Defendants do not point to any ambiguities in the policy language.

In determining whether an insurance pglprovision is ambiguous, the Court considers
whether the language “is susceptible to mosnthne meaning, [whether] the structure of the
contract is illogical, [and whether] a particutaatter of coverage is not explicitly addressed by
the policy.”Rummel v. Lexington Ins. CA997-NMSC-041, 1 19, 123 N.M. 752, 945 P.2d 970,
guoted in City of Santa RogaTwin City Fire Ins. Co2006-NMCA-118, 1 7, 140 N.M. 434, 436,
143 P.3d 196, 198. “[The Court] witlot create ambiguity wherene exists, and an ambiguity
does not exist merely because the partield competing interpretationsCity of Santa Rosa
2006 NMCA-118 at  7iting Battishill,2006—NMSC-004,  17.

Absent any ambiguity, the construction of a cacit is a question daw, and whether an
agreement contains an ambiguity is also a question ofBaatwright v. Howard102 N.M. 262,
263 (1985) (citingSchaefer v. Hinkled3 N.M. 129, 597 P.2d 314 (197@M is the role of the
courts to interpret and enforce a contract attew by the parties.”). When the insurance policy
is unambiguous, a court must enforce its ter@anchez v. Herrerd,09 N.M. 155, 159 (1989).

“When a policy contains clear drunambiguous languagie duty of the reviewing court is to



enforce that language as written as &pression of the intent of the partie®attishill, 2006—
NMSC-004, 1 20.

The Court finds that the insurance contiaatiear and unambiguous. The policy provides
that there is coverage “only if thedily injury or property damageoccurs on youpremises’”
Doc. 36-4, p. 18.This could not be more &hr, and Defendants do ruint to any other policy
language that makes this language ambiguougpaie how the policy language is ambiguous.

Defendants argue they believed they wenelpasing “full coverage”. Defendants do not
point to any undisputed factsniguage in the policy, or any evidanin the recortb support this
claim.  Defendants did ngrovide any evidence or dispute any facts to overcome summary
judgment. They argue that thagked the insuranagent for full coverage and were not told
about this exclusion. But this assertion i$ supported by any affidavit or admissible evidence
attached to their respons&eeFed. R. Civ. P. 56(c) (party asseg that a fact cannot be or is
genuinely disputed must support the assertion taygcto materials in theecord). Even if the
Court considered Defendants’ argument as properly supported, any subjective view of coverage
must give way to “the objective exactions thegaage of the policy wouldreate in the mind of
a hypothetical reasonable insuredattishill v. Farmers Alliance Ins. Co2006-NMSC-004, |
13. “When a policy contains clear and unambigdanguage, the duty of ¢éhreviewing court is
to enforce that language as written ag@pression of the intent of the partieSée idf 20. Here,
as explained above, the policy language is clear and unambiguous. The subjective expectations of
Defendants do not trump clearcaunambiguous policy languageckxding coverage under these
circumstances.

IT IS THEREFORE ORDERED that Plaintiff's Motion for Summary Judgmefi2oc.

36) is herebyGRANTED for reasons described in this Memorandum Opinion and Order.



IT IS FURTHER ORDERED that Plaintiff has no duty to defend or indemnify
Defendants in the underlying sulgssica and Dennis North v. Omar Rabadi, etGdse No. D-

202-CV-2018-00229, in Second Judidizktrict Court, Bernalio County, New Mexico.

CHIEF UNITED STATES Qf$TRICT JUDGE.



