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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ANTHONY KAPINSKI,
Plaintiff,
V. Civ.No. 18-716SCY/GJF

CITY OF ALBUQUERQUE and
TERRA JUAREZ,

Defendants.

MEMORANDUM OPINION AND ORDER
GRANTING MOTION FOR SUMMARY JUDGMENT

Plaintiff Anthony Kapinski shoand killed two people duringlate-night altercation in a
church parking lot. Two of the church’s sullaaice cameras recorded the entire incident. The
lead detective investigating the case, Defendanta Juarez, viewed tiseirveillance footage but
swore out an affidavit in support of an arresirrant that only described eyewitness accounts
and did not mention the videos. Defendant Jukaiez testified beforéhe grand jury, which
issued a true bill charging Plaintiff with both mard. At trial, Plaintiff presented a self-defense
argument and a jury acquitted him. Plaintiff tHied the current lawst under 42 U.S.C. § 1983
against Defendant Juarez alleging that, in violatibhis Fourth Amendment rights, she failed to
provide information that led this false arrest and imprisment (Count I) and malicious
prosecution (Count Il). In aditon, Plaintiff asserts a claiagainst Defendant City of
Albuquergque under the New Mexico Tort Claimsfactfailure to properly train and supervise
Defendant Juarez (Count IIl). Adf Plaintiff’'s claims are premed on his argument that the
videos demonstrate that he acted in seleds¢ and, had Defendant Juarez accurately conveyed

the information on these videosetlack of probable cause wouldviedbeen evident and Plaintiff
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never would have beenrrested or charged.

Defendant Juarez moves for qualified immurmitythe basis that no reasonable officer
would have known that she had to include therimfttion about self-defense Plaintiff claims she
deliberately and recklessly omitted from her skawarrant affidavit and grand jury testimony.
Doc. 17. Defendant City of Albuquerque alsoves for summary judgment on the state tort
claim against itld. Because probable cause existed to sugideast one of the murder charges
and because, even if it did not, Plaintiff has fatiedite clearly established law that would have
put Defendant Juarez on noticatlher alleged omissions warelawful, qualified immunity
shields her from civil liability. Therefore, éhCourt grants summary judgment on the federal
claims. The Court also declines suppletaéjurisdiction over the state claim.

l. BACKGROUND

A. Procedural Background

Plaintiff filed suit on July 26, 2018. Dot. On August 25, 2018, he filed a First
Amended Complaint (“FAC”). Doc. 5. The FA®ings causes of action under § 1983 against
Defendants City of Albuguerque and Terra JudoeFalse Arrest and Imprisonment (Count I)
and Malicious Prosecution (Count Il). FAC 11 36-4&l$b brings a claim against the City of
Albuquerque under the New Mexico Tort Claitst (“NMTCA”) for negligent training and
supervision (Count 1ll). FAC 1 46-52. Defentkfiled their Answer on September 10, 2018.
Doc. 6.

At the Rule 16 scheduling conference, Rifficlarified that the federal claims are
brought solely against Defendant Juarez, natresg both Defendants cedtively. Doc. 14 at 1

(Clerk’s minutes). After the conference, the Magigialudge entered a scheduling order

! Clerk’s minutes do not constitute a court order or a stipulation by the parties. Even if the FAC
were to be read to assert § 1983 claims ag#iesCity, however, Plaintiff has not set forth



requiring Defendants to file a dispositive motiorthie next thirty days. Doc. 15. On November
28, 2018, Defendants filed the instant Motion Bammary Judgment On Qualified Immunity
And Other Grounds. Doc. 17. While the parties watefing that motion, they stipulated to a
stay of discovery. Docs. 19, 20.
The motion is fully briefed and ready for decision. Docs. 17, 21, 25, 26. Under 28 U.S.C.
8§ 636(c), all parties consentedthe undersigned to conduct anyadirproceedings and to enter
an order of judgment. Docs. 8, 9, 10.

B. Factual Background

Under Federal Rule of Civil Procedure &pand Local Rule 56.1, a movant seeking
summary judgment must “set out a concise stateofeall of the material facts as to which the
movant contends no genuine issue existse party opposing summary judgment must “contain
a concise statement of the material fadiesdcby the movant as to which the non-movant
contends a genuine issue does exist.” D.N.MQIR 56.1(b). “Each fact in dispute must be
numbered, must refer with petlarity to those portions d@he record upon which the non-
movant relies, and must state the numbehefmovant’s fact that is disputedd. Most
importantly, “[a]ll material facts set forth the Memorandum will be deemed undisputed unless
specifically controvedd” in this fashionld. Plaintiff disputes only Diendants’ fact 21, which
alleges that the “videos from the surveillanceeeas mirror Ms. Molt’s statement set forth in
the arrest warrant affidavit.” @0 17 at 6. Otherwise, Plaintiffoes not specifically controvert

any of Defendants’ facts. Rath&aintiff argues that all of Defelants’ facts are immaterial and

sufficient factual matter to support such a cldimorder to prevail on a claim against the City
for a constitutional violation, Plaintifhust satisfy the test articulatedMonell v. Department of
Social Services of the City of New Y,atB6 U.S. 658 (1978). Plaintiff has set forth no
undisputed facts showing the existence of a custopolicy of the City that caused the alleged
violation, sufficient to support lslonell claim.



offers his own additional material facts. Doc. 21 at 5. Because Plaintiff has not disputed
Defendants’ facts with reference to the rectind, Court deems all but Defendants’ fact 21 as
undisputed.

1. Defendant’s Statement Of Undisputed Facts

On Saturday, June 2, 2017, at approximatéhl2 p.m., AlbuguerquBolice Department
(“APD”) Officer Emmett Fritz was on patrol whdre heard multiple gunshots in the parking lot
of the New Beginnings Church located3&01 Montgomery Blvd NE in Albuquerque, New
Mexico. Doc. 17 at 3 { 1. Officer Fritz obsenadreen Honda Civic leave the parking lot at
high speedld. 1 2. He tried to follow the greeHonda, but lossight of it.ld. § 3. He returned to
the parking lot and saw two young men on the ground who had beeidsKot. One, Jordan
Mucher, was already deceased from a gunshot wtutiek head, and the other, Paul Francia,
had a weak pulse and died shortly aftee officer began administering ald. 11 5-6. APD
Detective Terra Juarez arrived at tfcene to investigate the shootiltg.y 7. She conducted and
recorded interviews of theyewitnesses to the shootind. 1 8.

Eyewitness Manuel Castro reported:

he heard what sounded like a vehicle lhiaeklooked in the direction of the

sound; noticed a male pointing a gun@bther male; saw the male with the gun
shoot twice; and then saw the male vitie gun flee in a green Honda hatchback.

Id. T 9. Eye witness Tyler Schwebke reported:

he arrived at the parking lot with victsrdordan Mucher and Paul Francia; all
three were upset with Plaintiff becausehagl stolen vehicle parts from them in
the past; and Mr. Schwebke did not seeghooting but saw Plaintiff leave in a
red Honda Civic. Mr. Schwebke also sththat he had known Plaintiff for years
and identified him from a phograph provided by detectives.

Id. 1 10 (citations omitted). Eyewitness Mariah Molt reported:

she had been dating Paul Francia towd three months; heard Paul Francia
mention that he wanted to talk to Plaintiff, saw Paul Francia and another male
talking with Plaintiff on the driver’s de of a green Honda Civic; heard Paul



Francia say to Plaintiff “you know whodHuck | am”; saw Paul Francia punch
Plaintiff; saw Plaintiff fall into the driver’seat of the car; satle other male that
was present begin fighting with Paul Fean saw Jordan Mucher get involved in
the fight; heard gunshots and muzzle flagt@sing from the car Plaintiff was in;
saw Paul Francia fall ovgrabbing his chest; and saw Plaintiff leave in a green
Honda Civic.

Id. 11 (alteration omitted).

Sometime between 3:00 a.m. and 3:57 amJune 3, Defendaduarez obtained and
viewed the surveillance deo footage of the parkg lot from the churchd.  12. She
discovered that Plaintiff owned a 1991 green HoGolkéc, and viewed his Facebook page, which
had, as the profile picture, a photo of a green Honda Qdki§f 14-15. Defendant Juarez
submitted an arrest warrant for Plaintiff chargorge count of homicide, and later amended it to
two countsld. I 16, 18. Assistant Distri¢tttorney D. Robersonpproved the warrant, and
Judge Nan Nash signedli. The affidavits in support ahe warrant described Defendant
Juarez’ interviews with the three eyewitnessesthadubstance of their stories. Doc. 17-3 at 2-
3. It did not mention any surveillance vide8ge generally id.

Police took Plaintiff intacustody that same dalgl. { 17. Two weeks later, on June 16,
2017, Defendant Juarez testified before a grandgaorg two count indictnme charging Plaintiff
with two open counts of murddd. § 22. She discussed the silhance videos in deptid.
1 23. The grand jury true billed otounts of first degree murdéd. I 24.

2. The Surveillance Videos

The two surveillance videos—one which depttis events from a camera perched on the
rooftop (Exhibit D to Defendant®otion), and the other which deps the events from the front
door of the church (Exhibit E to Defendantietion)—have been submitted to the Court along
with Defendants’ motion for summary judgmeseeDoc. 18. When no party disputes the

authenticity of a video and the video iscdear that no reasonallery could adopt the



nonmoving party’s interpretatiaof the video, the Supreme Cotias instructed that lower
courts should “view][] the facts in the light def@d by the videotape” ttaer than accepting the
nonmoving party’s interptation of the factsScott v. Harris 550 U.S. 372, 378-81 (2007).

The rooftop surveillance video piets a church parking lot afteark. In the center left of
the video, a small dark ¢is parked at an angle, partiathking up a striped area reserved for a
handicapped spot. A man in a light shirt (who Defendaarez identifies as Aiden, Doc. 17-4 at
11) exits a car parked two spaces away and walks over to the small dark car. The driver of the
small dark car, a man in a dark shirt (who theipamgree is Plaintiffgets out of the car. The
two men talk for a while, as carentinue to exit the parkingtioPlaintiff and Aiden are soon
approached by three other men, one wearing adigiht and two wearing dark shirts. Defendant
Juarez identifies the man in a light shirt as Paah€&ia, one of the men in a dark shirt as Jordan
Mucher, and the third man as Travis (Doc. 1at40-13). Other peoplesal approach but stand
several feet away from the parked car as thatch what appears toast out as a conversation
between Paul and Plaintiff. Durirtlgis time, Aiden stands just tbe side of Paul while Jordan
and Travis stand a few feet behind Aiden. Theialavents are the few seconds that then pass
from the time Paul punches Plaintiff until the tiRkintiff shoots Paul and Jordan and then
drives away. The door surveillance video depicéssame events, but from a different angle.
Because the rooftop video is c@tent with the door video, ¢hCourt sets forth the crucial

events with time reference only to the door video.

2 Plaintiff's car is described as “green,” buéttolor of the car is natscertainable from the
video because it is in black and white.



Door Video | Event Depicted

2:05 - Paul punches Plaintiff in the fdoe no apparent reason and continues to
throw several punches.

2:06 - Plaintiff sinks back into the driversgat of the car out aiew of the camera.
- Aiden moves toward Paul.

2:07 - Aiden begins punching Pdubm behind Paul’'s back.

- Jordan jumps on Aiden’s back and pulls him away from Paul. Both Jordan and
Paul end up a few feet from the dmgeside door of the car.

2:09 - Something light in color emerges frame driver side door (consistent with
Plaintiff's assertion that th was Plaintiff's shoe).

- Paul turns and backs away from the caris(ttot clear thalPaul has been shg
at this point).

~—~t

2:10 - Several people watching the altercation begin to run away.
- Jordan and Aiden continue to fight avféeet away from the driver’s side dopr
of the car.

2:11 - Plaintiff stands up with his armstexded (the video isot clear enough to tell

whether Plaintiff is carrying a gun, bustposture is consistent with a person
pointing a gun).

- Paul hunches over and begins to stumble backwards.
- Plaintiff's hands come down.

2:12 - Plaintiff's hands come back up.
- Plaintiff goes back into the car and canbetseen from the video.
2:13 - There is a flash near thaver’s side door of the car.

- Jordan falls to the ground and Aiden backs away.
- Plaintiff then stands upgain.

2:14 - Plaintiff gets back into the car. Eptéor Jordan, who is lying in the street, no
one else is in the immediate vicinity of the car.
- The headfghts of the car come on.

2:15 - Paul begins to fall to the ground.
- A bright flash comes from the inside of the car.
2:19 - Plaintiff drives awa

The facts in the above table are clearly depicted in the videos and so not subject to
interpretation. In contrast, Plaintiff submitdditional facts not clearlgepicted on the videos
and that constitute an interpretation of théegs most favorable to Plaintiff. The Court
addresses Plaintiff’'s additional fadgtsSection I11.B.1 of this Opinion.

Il. LEGAL STANDARD

Qualified immunity protects publicfficials from liability “insofar as their conduct does

not violate clearly established statutory onstitutional rights of which a reasonable person



would have known.Pearson v. Callaharb55 U.S. 223, 231 (2009) (quotikiarlow v.
Fitzgerald 457 U.S. 800, 818 (1982)). When an indival defendant raises the qualified
immunity defense on summary judgment, the burddtsgb the plaintiff to meet a strict two-
part testMartinez v. Beggss63 F.3d 1082, 1088 (10th Cir. 2009) eTlaintiff must show that
1) the officer violated a consttianal or statutory ght and 2) the right v&aclearly established
when the alleged violation occurr€dlsen v. Layton Hills Majl312 F.3d 1304, 1312 (10th Cir.
2002). A court may address these prongs in either dPéarson 555 U.S. at 236, but a plaintiff
must satisfy both to avoid qualified immuni®lsen 312 F.3d at 1304.

A right is clearly established fftjhe contours of the righfiare] sufficiently clear that a
reasonable official would understand thditat he is doing vialtes that right.Anderson v.
Creighton 483 U.S. 635, 640 (1987). Theiaa at issue need not halseen previously declared
unlawful, but its unlawfulness must beident in light of preexisting lavBeedle v. Wilsqgm22
F.3d 1059, 1069 (10th Cir. 2005). Unlawfulnesgagserally demonstrated “when there is
controlling authority on point avhen the clearly established iglet of authority from other
courts supports plaintiffgterpretation of the law.Id. at 1069-70 (intaral quotation marks
omitted). “A prior case need not have identical fad®gtel v. Hall 849 F.3d 970, 980 (10th Cir.
2017), but the precedent must makeetar “to every reasonable officer. that what he is doing
violates that right,Mullenix v. Luna136 S. Ct. 305, 308 (2015) (internal quotation marks
omitted). The plaintiff bears the burden of ideyitify “a controlling case or robust consensus of
cases” where an officer acting “under similacamstances” to those faced by defendants was
found to have acted unlawfullip.C. v. Weshyl38 S. Ct. 577, 591 (2018).

In recent years, the Supreme Court “hasddsainumber of opions reversing federal

courts in qualified immunity caseshite v. Pauly137 S. Ct. 548, 551 (2017). “The Court has



found this necessary both becagsalified immunity is important to society as a whole, and
because as an immunity from suit, qualified imitwis effectively lost if a case is erroneously
permitted to go to trial.Td. (internal quotation marks and ditans omitted). “[T]he defense of
gualified immunity gives public offials the benefit of legal doubt€Jonovan v. City of
Milwaukee 17 F.3d 944, 951 (7th Cir. 1994) (intergalbtation marks omitted). Thus, qualified
immunity provides “ample room for mistakerdgments” and protectd| but “the plainly
incompetent or those who knowingly violate the laMiélley v. Briggs 475 U.S. 335, 314, 343
(1986).

[I. DISCUSSION

A. The Defense Of Qualified Immunity Is For A Court To Resolve, Not A Jury.

Defendant Juarez argues that qualified immusiitiglds her from Plaintiff’'s claims and,
on that basis, moves for summary judgment oolaiins against her. Plaintiff responds that a
material issue of fact exists regarding whether “Juarelzlessly omitted maderial information
from the affidavit that woul d have vitiated probable cause if it had been includédand that
“[t]he questions of whether thedeo evidence shows what Plafhtontends it does and whether
that information would have alteredetmagistrate’s determination are thery questions.”

Doc. 21 at 1, 13 (emphasis in original). In shBigintiff argues that pury, not a judge, should
determine the outcome of his lawsuit.

Plaintiff fails to recognize, however, thag¢ must clear thievo hurdles qualified
immunity places in his path before he can get jary trial. To clear té first hurdle, Plaintiff
must show that, drawing all factual inferenagegis favor, a reasonable jury could find that
Defendant Juarez violated his Fourth Amendmighits. This requiremore than proving that
probable cause did not exist to suggelaintiff’'s arrestPolice officers do not incur civil liability

for every mistaken judgement. To clear thistfhurdle, Plaintiff mat prove not only that



probable cause did not exist, @lgo that Defendant Juarez deliberately or recklessly failed to
include critical information in her arrest want affidavit that wouldhave vitiated probable

cause. Assuming Plaintiff could clear this finstrdle, Plaintiff would also then need to
demonstrate that legal precedent provided c¢letice to all reasonable police officers that it
would be unlawful to omit whatev evidence of self-defenseaititiff contends should have

been included in the affidavit. Here, as expldibelow, the relevant question is not whether any
reasonable factfinder viewing thedeios find an absence of probable cause. Instead, the relevant
guestion at the second prong is simplyettter “arguable probable cause” existethnecipher v.
Valles 759 F.3d 1134, 1141 (10th Cir. 2014). Put anoteyr, Defendant Juarez is entitled to
gualified immunity if her “conclusins rest[ed] on an objectivelgasonable, even if mistaken,
belief that probable cause exist[ed{’

Plaintiff cites to three cas@s support of his argumentdh“whether omissions from a
warrant affidavit are material &question for the jury unless the Plaintiff fails to raise any
evidence sufficient to create a genuine issuatfon the issue.” Doc. 21 at 7. FirstbeLoach
v. Beversthe Tenth Circuit, upon finding “evidence framhich the jury coulctonclude that [the
officer] made intentional or reckless misstaggnts in her arrest affidavit”, denied the
defendants’ motion for a judgment notwithstandimg verdict (a motion in which the defendants
asserted qualified immunity). 922 F.2d 618, 6321 (10th Cir. 1990). ldoing so, the Tenth
Circuit stated, “[w]e have long hetflat it is a jury question ia civil rights suit whether an
officer had probable cause to arre#t.”at 622-23 (10th Cir. 1990). DeLoach however,
evidence existed that the defendaffiicer deliberately chose mmit material information from
an arrest warrant affidavit intediation for plaintiff's decision to hire a lawyer instead of

cooperatingld. at 620. In fact, one of the officer’'s agdigues testified that the officer stated,

10



“[playback is hell, that's what ghgot for hiring a smart-ass lawyeld. The officer also
admitted saying “payback is hell” in refae to plaintiff's failure to “cooperateltl. Thus,
DeLoachinvolved the deliberate omission of mediealdence “material enough” to constitute a
jury question (testimony from a dioc indicating that the decedemad pre-existing injuries)d.
at 622-23. In contrast, as set forth belowereif Defendant Juarez did deliberately omit
information from her affidavit, the materiil of that information is far from clear.

Moreover, it is significant that the analysisDeLoachoccurredafterthe case had
already gone to trial and the jury rendered a venditavor of Plaintiff. Asa result, the district
court did not have the opportunity before triahtidress qualified immity, an analysis that
necessarily would havedhuded consideration of ¢éhprobable cause issugeeHunter v. Bryant
502 U.S. 224, 227 (1991) (“Immunity ordinargfould be decided by the court long before
trial.”). Pursuant to publishe@ienth Circuit precedent, whendefendant raises qualified
immunity pre-trial, as Defendant Juarez has ddisgrict courts shouldonsider the issue of
probable cause as part oétqualified immunity analysi§ee Puller v. Baga81 F.3d 1190
(10th Cir. 2015) (concluding atetpre-trial qualified immunity age that, after taking out false
information and adding in material omitted information in the affidavit at issue, probable cause
still existed to support an arrasarrant and so summary judgment in favor of the defendant was
appropriate)see alsaVhitg 137 S. Ct. at 551 (distticourts have a duty to permit cases to go to
trial only when the right assue has already been clearliablished at a high degree of
specificity); Hunter v. Bryant502 U.S. 224, 227 (1991) (“[W]e repeatedly have stressed the
importance of resolving immunity questions at darliest possible stage in litigation: because

‘[tlhe entitlement is ammmunity from suitather than a mere defense to liability.” (quoting

Mitchell v. Forsyth472 U.S. 511, 526 (1985))).

11



Plaintiff's remaining two citations do notdicate otherwise. The plaintiffs arte v.
Board of Commissioners of County of Johnson, Kaalaged, among other things, that the
defendant officers lied when they swore, in didafit for a search warrant, that leaves found in
the plaintiffs’ trash tested positive for marijuahkarte, 864 F.3d 1154, 1174 (10th Cir. 2017). In
a decision that consisted ofdle separate opinions, noneadfich are controlling, the Tenth
Circuit found that this claim survived tldefendants’ assertiarf qualified immunity.See idat
1158 (per curiam). Judge Phillips would have affichthe district court’s decision to grant the
defendants’ motion for summanydgment and concluded that plaintiff cleared neither the first
nor second prong of the qualified immunity tédt.at 1175 (“to infer from the [plaintiffs’]
evidence that the deputies lied would require arasonable inference based on little more than
speculation” and “[e]ven if | coteded that the deputies’ searclawnant affidavit didn’t provide
probable cause and violated #feurth Amendment, | still codh’t conclude that the deputies
violated clearly established lai.In contrast, Judge Lucero t@éemined that summary judgment
was inappropriate because the evidence “creatésbtetissue of fact on whether [the defendant
officers] lied about having conductéuk field tests, or about hang obtained ‘positive’ results.”
Id. at 1162.

Judge Moritz then broke the tie. She detegdithat every reasonable officer is on notice
that a constitutional violatiowould arise from deliberately drfalsely swearing in a search
warrant application that leaves tested positbranarijuana when, in fact, they did nad. at
1999. Because Judge Moritz determined évadence supported this allegation, she found
summary judgment on this claim to be inagprate. She found summary judgment to be
inappropriate, however, where the plaintiffs glad that the defendant officers acted with

reckless disregartbr the truth in misinterpreting the negative test results as positive and in

12



stating that the leaves at issue were marguaaves when they were in fact tea lealcsat
1202. The different result, Judge Moritz concldidagerives from the differd levels of notice
provided to police officers. While every reasbleeofficer should know (& it is beyond debate)
that an officer cannot deliberately include a matdie in an affidavit to establish probable
cause, legal terms like “recklésse ambiguous and fail to “iafm reasonable officers what
type of conduct is prohibitedlt]. When guidance given to affioer is ambiguous, a plaintiff
must “identify a case where an officer acting urgmiilar circumstances as [the deputies] was
held to have violated the Fourth Amendmend.”(quotingWhite 137 S. Ct. at 552).

The Court finds Judge Moritz’s reasoning persuasive and consistent with Supreme Court
authority. In the present caseegevassuming Defendant Juared baduty to include evidence of
self-defense in her arrest warrant affidavit, i@ clear how much detail is required. A broad
legal standard (that an officaray not knowingly or with recklestisregard for the truth, include
false statements in an affidavit, or knowwngk recklessly omit from it information which, if
included, would vitiate probable ase) does not sufficiently appeign officer about how much
self-defense information an officarust provide in an affidavigssuming an officer is obligated
to provide self-defense information at albr@rary to Plaintiff's argument, Judge Lucero’s
opinion inHarte does not clearly establish thhe facts Plaintiff allege#, true, would constitute
a constitutional violation. Judge Lucero’s opimiis not controlling and fails to provide facts
sufficiently analogous to the present caspubDefendant Juarez motice that the conduct
alleged would violate Plaintiff's constitutional rights.

Plaintiff's third citation is tdPanaderia La Diana, Inc. v. Salt Lake City Cor@42 F.
Supp. 2d 1013 (D. Utah 2004f'd on other grounds455 F.3d 1155 (10th Cir. 2006). He

claimsPanaderia La Diandden[ied] qualified immunity tefficers” and quotes it for the

13



proposition that a genuine issue atff as to the materiality of fa&lstatements in an affidavit is
sufficient to send the question to the jury.cD®@1 at 8. In reality, the district countanted
gualified immunity to all individal defendants because the pldiatdid not specifically identify
which defendant engaged in what unlawdahduct. 342 F. Supp. 2d at 1031-35. In addition,
Panaderia La Diandound that there was no genuine issuéaof as to whether the allegedly
false statements in the seavearrant affidavit were materidid. at 1039-40. In contrast to
Plaintiff's argumentPanaderia La Diandreats the materiality of an omitted statement as a
guestion for the court, not a jurgl. at 1039 (“The court finds, howeveahat any allegedly false
statements were not materialthe issuance of the warrant.”).

Plaintiff's view appears to be that if, oneeterial information omitted from an arrest
warrant affidavit is included, reasonable mirdsild disagree abouthether probable cause
exists, the matter must go to a jury. Thigisorrect: such a rule would fail to “give]]
government officials breathing room to makasonable but mistaken judgments . Ashcroft
v. al-Kidd, 563 U.S. 731, 743 (2011). In other words, Plaintiff's constaotiould effectively
deprive public officials of the benefits of quaddl immunity. The Supreme Court said as much
when it criticized the Ninth Circuit for taking approach similar to the one Plaintiff advocates:

The Court of Appeals’ confusion is eviddrom its statement that “[w]hether a

reasonable officer could habelieved he had probable cause is a question for the

trier of fact, and summary judgment ..sbd on lack of probable cause is proper

only if there is only one reasonable cluston a jury could reach.” 903 F.2d, at

721. This statement of law is wrong for tweasons. First, ioutinely places the

guestion of immunity in the hands of the juitpnmunity ordinarily should be

decided by the court long before tri&eeMitchell, supra 472 U.S., at 527-529.

Second, the court should ask whetherdlgents acted reasonably under settled

law in the circumstances, not whethaother reasonable, or more reasonable,

interpretation of the events candmnstructed five gars after the fact.

Hunter, 502 U.S. at 227-28 (emphasis added). Consistghtthis Supreme Court precedent, the

Court now engages in the requirgualified immunity analysis.

14



B. Defendant Juarez Is Entitled To Qualified Immunity.

1. Defendant Juarez’ Affidavit, Evefss Modified, Contained Probable
Cause For Plaintiff's Arrest.

In addressing the first prong of the qualifiedmunity analysis, th€ourt draws guidance
from Puller v. Baca 781 F.3d 1190 (10th Cir. 2015). Thereamaffidavit for an arrest warrant,
the defendant officer swore that a witness tahd tinat the plaintiff, along with several others,
“took part in the initialattack on the victim.Td. at 1194-95. The officdailed to mention,
however, that this same witnesaitwbnot identify plaintiff by named. at 1195. Nor did the
officer mention that a separate witness claimedgtzantiff would not have been involved in the
fight because his “grandma would kill himid. The state district court judge who presided over
the plaintiff’'s ensuing criminal prosecutiorsdiissed the charges against plaintiff after
concluding that, when considering the statemeth®fvitness who said that plaintiff would not
have been involved, probable cause to support the arrest warrant was llacKihg. plaintiff
then filed a civil lawsuit in federal coudlaiming false arrest, niaious prosecution, and
manufacture of inculpatory evidendd.

On appeal of the districbart’s decision to grant summajyydgment, the Tenth Circuit
noted that the district court set aside what nstdered false information in the affidavit and
included what it considered to be omitted material informatohrat 1196. Likewise, the Tenth
Circuit then went on to “measure probable cadwsé€l) removing any false information from the
affidavit, (2) including any omitted materi@formation, and then (3) inquiring whether the
modified affidavit establishes @bable cause for the warranid: at 1197. After engaging in this
analysis (rather than having a juy it), the Tenth Circuit stade“[w]e agree with the district
court that Detective Baca’s affwvit (even as modified) gavegirable cause that [plaintiff] had

committed a bias-motivated crime . . 1d! at 1198. Notably, neithéne district court nor the

15



Tenth Circuit found probable cause to support theerserious charge of aggravated asslilt.
Thus, if an affidavit contains two bases teeat a person and only one is later found to hold
water, no constitutional violation exés—one justification is enough. BasedRulmanthen,
Defendant Juarez would be entitled to summadgment if, considerinthe video evidence not
presented, probable cause existsupport either charged murdit. at 1200 (“we conclude that
the modified affidavit provided sufficient informati to establish probabtause for [plaintiff's]
arrest. Because even the modified affitlagtablishes probable cause, [plaintiff] cannot
establish a constitutional violation on his false arrest, malicious prosecution, and substantive due
process claims.”).

Plaintiff argues that he was auiin self-defense, but at leagith respect to Jordan, he
fails to grapple with the fact th#tis really presents a “defenskothers” scenario. According to
Plaintiff, he shot Jordan both because Jordan was attaekimgiff by shoving the car door into
him, andbecause Jordan had his companion ihakehold. Doc. 21 at 4. Because Jordan is
wearing a dark shirt against the dark pavemeantyitieos neither show nor definitively rule out
whether, while fighting Aiden (Plaintiff's compamm), Jordan shoved the adwor into Plaintiff.
Nor do the videos confirm or rule out that Jonds choking Aiden wheRlaintiff shoots Aiden.
The videos do clearly show thidrdan grabs Aiden from behindathihe two thereafter continue
to fight until Plaintiff shoots Aden, and that, just before Plafhshoots Jordan, Jordan has his
arm around Aiden’s head in some sort okadiock. However, during the approximately six
seconds that they fight, both Jordan and Aideraative; in other words, the video definitively
does not show Jordan choking a passive and defenseless Aiden. In addition, the videos show that
Jordan and Aiden are engaged in hand-to-ltantbat (and Plaintiff makes no allegation that

Jordan had any kind of weapon). When the lastflcomes from Plaintiff's car (at 2:15 into the
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door video), however, Jordan is already on the gr@amidno one else is ne@laintiff. In sum,
the videos both providBlaintiff a viable déense-of-others clairand provide law enforcement
probable cause to charge Pldintith the murder of Jordan.

“Probable cause is not a precise quantuevadence—it does not, for example, require
the suspect’s guilt to be more likely true thalsdalnstead, the relevant question is whether a
substantial probability existed that the suspechmitted the crime, requiring something more
than a bare suspicionStonecipher v. Valle§59 F.3d 1134, 1141 (10th Cir. 2014) (internal
guotations omitted). Although, drawing all reasonablerences in favor of Plaintiff, it is
possible that Jordan was choking Aiden attitme Plaintiff shot Jordan, the Court does not
agree with Plaintiff that it is indisputably clehat Aiden was in “immediate danger of death or
great bodily harm.” NMRA, CR UJI 14-517. Furthdre videos show thaat the time Plaintiff
shot Jordan, Plaintiff had alrashot Paul and all otherstime vicinity were moving away,
rather than toward, Plaintiff. Ishort, the videos show thatRitiff shot a person while that
person was engaged in a fist figthith another. Further, thedeos provide evidence (although
not conclusive evidence) that Plaintiff agahrot Jordan while Joath was lying on the ground
with no one else in close proxity. That the circumstances in which Plaintiff found himself give
rise to a viable (and ultimatiesuccessful) defense does not mean that probable cause did not
exist to support the charges agsihim. Given the low thresholdr establishing probable cause,
the Court concludes that, at a minimum, the videoside probable cause to justify the arrest of
Plaintiff for the murder of Jordan. As a rés®laintiff cannot cleathe first prong of the

qualified immunity analysis.

17



2. The Law Is Not Clearly Established.

a. A Reasonable Officer Could Ma Thought the Affidavit Was
Supported By Probable Cause.

At step two of the qualified immunity teshe focus is on theeasonable officer, not on
what a reasonable judge mightveaconcluded or on what a jucpuld conclude. As the Tenth
Circuit recently stated:

In the context of a qualified immunity @mse on an unlawful search or arrest

claim, we ascertain whether a defertddalated clearlyestablished law “by

asking whether there was ‘arguable pidbacause™ for the challenged conduct.

Kaufman,697 F.3d at 1300. Arguable probable smais another way of saying

that the officers’ conclusions rest onainjectively reasonable, even if mistaken,

belief that probable cause exisBartez v. McCauley}78 F.3d 1108, 1120 (10th

Cir. 2007). A defendant “is éitled to qualified immunityf a reasonable officer

could have believed that prdila cause existed to arr@stdetain the plaintiff.”
Stonecipher v. Valleg59 F.3d 1134, 1141 (10th Cir. 201A)}though qualified immunity does
not “protect officers who misrepsent or omit material facts tbe magistrate judge . . . the
burden is on the plaintiff to ‘make a substahshowing of deliberat falsehood or reckless
disregard for truth’ by thefficer seeking the warrantltl. at 1142 (quotingnell v. Tunnell920
F.2d 673, 698 (10th Cir. 1990)). “This test is afeobve one: when there is no dispute over the
material facts, a court may determine as a maftaw whether a reasonable officer would have
found probable cause under the circumstandds.To establish reckless disregard in the
presentation of information to a magistratdge,” the exculpatory value of evidence must be
“apparent.”ld. (citing Moldowan v. City of Warrer678 F.3d 351, 388 (6th Cir. 2009)).
“[O]missions are made with reckless disregardnfofficer withholds adct in his ken that any
reasonable person would have knaWwat this was the kind of ithg the judge would wish to
know’ and . . . assertions arergckless disregard of the truflthey are made ‘with a high

degree of awareness of thatetments’ probable falsity.Td. (quotingWilson v. Russ@®12 F.3d

781, 787-88 (3d Cir. 2000)).
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In Stonecipherthe Tenth Circuit makes clear thatthe second prong of the qualified
immunity analysis, courts must ask whether dffficer’s affidavit reted on “arguable probable
cause”—an objectively reasonableepvf mistaken, belief thagrobable cause exists. When the
evidence at issue comes from authentic videospa must determine what evidence the videos
clearly depictScott v. Harris 550 U.S. 372, 378-81 (2007). T@eurt completed this task
through creation of the table $etth above, in section 1.B.2. laddition to what is clearly
depicted on the videos, Pt offers “additional facts” thatonsist of an interpretation of the
videos that most favors his position.Soott however, the Supreme Courstructs that courts
engaged in a qualified immunity analysis shauddl simply defer to a non-moving party’s self-
serving description of the vids at issue. 550 U.S. at 380-8This makes sense, as
considerations usually at play fiactual determinations, suchtag credibility of withesses, do
not come into play in reviewing videos.rkher, deferring to Rlintiff's self-serving
interpretation of the videos would raitow the Court to complete the taSkonecipher
requires—considering whether afficer could have an objectivehgasonable, even if mistaken,
belief that the videos, along witither evidence in the case, pied probable cause to justify
Plaintiff's arrest. For the same reasons tloe€found that probable cause existed to support
Plaintiff's arrest, the Court findhat Defendant Juarez had arigiggprobable cause to arrest
Plaintiff.

b. The Law Does Not Clearly Establish That An Affidavit Of
Probable Cause Must IncludenAEvidence Of Self-Defense.

This conclusion that the second pronghaf qualified immunity analysis shields

Defendant Juarez from civil lialtyy garners further support fromraview of the few cases that

3 Defendants dispute Plaintiff's additional facEse facts Defendants proffered that the Court
accepted, in contrast, are faPiaintiff did not dispute.
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have addressed whether a police officer in Méaxico must present evidence of self-defense
during preliminary criminal proceedings.

Plaintiff argues that, in NeWMexico, a law enforcement officer who submits an affidavit
in support of an arrest warrant on state muoth@rges must set forth probable cause that the
homicide was not the product of self-defense.lartbecause “an officer must not recklessly
omit material information,” Plaintiff argues, thet of recklessly omitting material information
about self-defense establisl@sonstitutional violation. Doc. 21 at 13. Plaintiff’'s argument does
have logical appeal. No one disputes that,amathan treating self-defense simply as an
affirmative defense, New Mexico considers #tsence of self-defense an element the State
must prove beyond a reasonable ddalstustain a murder convictioBtate v. Benallyl31 N.M.
258, 34 P.3d 1134, 1136 (2001). Further, to suppoitraral charge, probable cause must exist
as toeach elementf the chargeState v. Gallega®2009-NMSC-017, § 18 (“[I]t is the State’s
burden to prove the elements contained in theialpeerdict form in order to obtain a conviction
for first-degree, rather than second-degk&dnapping. Therefore, it is not unreasonable to
expect the State to establish probable causthéosame elements at the grand jury stage.”).
Thus, Plaintiff reasons, an agent who obtainaragst warrant throughéhdeliberate omission of
material information about self-defense viekat criminal defendant’s constitutional rights.

Regardless of the logical appeal of taigument, however, New Mexico and Tenth
Circuit case law indicates that a law enforcetwdficer in New Mexico has no constitutional
duty to present evidence of sdiéfense at the preliminary stsgof a criminal proceeding. In
State v. Augustin Ma three-judge panel of the New Xi& Court of Appeals unanimously
recognizedenallybut nonetheless concluded that “thkemequiring instruction to the grand

jury on the essential elements of the crirdess not apply to defenses.” 133 N.M. 636, 639, 68
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P.3d 182, 185 (Ct. App. 2003). In considering wiketa state grand jury should have been
instructed on the justification of self-defendee Court of Appeals std, “[w]e see no basis on
which to require the State to instruct thergtgury on defenses a defendant may raise in a
criminal trial to acquit based on justification . . Id” at 642, 68 P.3d at 188.

The Tenth Circuit then later citédugustin M.in concluding “that [the plaintiff] has
failed to show that it was clearly estahksl in 2009 that the tendants violated his
constitutional rights by arresting him afterdmmitted killing a man, en though he claimed he
shot the man in self-defens&anchez v. Labaté64 F. App’x 371, 373 (10th Cir. 2014). All
three judges found that the plaih“failed to cite a single 8preme Court or Tenth Circuit
decision holding that law-enforcemt officers must resolve aaiin of self-defense before
arresting someone who has admitted killing another perghrizurther,Sanchealso involved a
killing in New Mexico and so the Tenth Ciithad occasion to consider the same argument
Plaintiff now makes. In rejecting that argument, the Tenth Circuit first “recognize[d] that the
New Mexico Supreme Court has held that theeSbears the burden to prove the unlawfulness
of a killing when a criminal defendant ragsa claim of self-defense at tridld’ (citing State v.
Benally, 131 N.M. 258, 34 P.3d 1134, 1136 (2001); 8tate v. Parish118 N.M. 39, 878 P.2d
988, 992 (1994)). Nonetheless, thenth Circuit concluded: “[His burden on the State does not
arise in pretrial proceedings. As the New Mex@aurt of Appeals has held, a grand jury need
not be instructed on a target’s claim of selfetesie before the grand jury determines whether
there is probable cause to charge the target with a crichéciting Augustin M, 133 N.M. 636,
68 P.3d at 188-89). “Thus, New Mexico law, &tthan supporting [thelaintiff], actually
suggests that the officers hadaay to consider a claim of kelefense in deciding whether

they had probable cause to arrest hild.”
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Although unpublishedjugustin Mis persuasive. Further,dMtiff cites no case decided
since 2009 (wheBanchezsurveyed the clearly established/aand before June 3, 2017 (when
Defendant Juarez swore out her affidavit in suppf the arrest warrant) that views New
Mexico law differently. Paintiff merely cites law clearly &sblishing that a police officer may
not omit evidence knowingly or with reckless disxajfor the truth. Doc. 21 at 5-8, 11. None of
these cases address whether a claim of self-defense is material evidence that must not be omitted
from an affidavit. This is not enougQuinn v. Young780 F.3d 998, 1013 (10th Cir. 2015) (it is
a “well-settled rule that thelaintiff bears the burden of citing to us what he thinks constitutes
clearly established law”) (internal quotation nm&gnd alterations omitted; emphasis in original).

In short, the only six judges known to haaddressed whether evidenof the absence of
self-defense must be presahtiuring preliminary criminal proceedings in New Mexico have
determined that it does not. To rule in Pldfigifavor, the Court would have to conclude that
law enforcement officers in New Mexico wesemehow on clear notitkat the law in New
Mexico was the opposite of what all judges considering the issue said it was. Thus, regardless of
any logical appeal to Plaintiff's argumertaaut what the law should be, it is clear that
preexisting cases fail to clearly establish thiavaenforcement officer in New Mexico violates a
criminal defendant’s constitutional rights when tb#icer fails to present evidence of self-
defense during the preliminary sésgof a murder prosecution.

The only case Plaintiff cites thatipports his position thatlteefense vitiates probable

cause is an unpublished distrcourt case out of Pennsyhia that is being appeafednd

4 Tereo v. SmugiNo. 18-3311 (3d Cir. filed Oct. 18, 2018).
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conflicts with at least one la¢r case from the same circueeDoc. 21 at 8-9 (citing ereo v.
SmuckNo. 1:16-CV-1436, 2017 WL 2080193 (M.D. Pa. May 15, 2017)). Even if this case were
published, district court decisiond® not clearly establishéHaw for purposes of qualified
immunity. Camreta v. Greené&63 U.S. 692, 709 n.7 (2011) (district courts do not make
precedent, and many courts of appeals therefoladdo consider district court decisions when
determining if constitutional rights are clearlyadsished for the purposes of defeating qualified
immunity); see also Moore v. Guthrid38 F.3d 1036, 1042 (10th Cir. 2006) (“In order for a law
to be clearly established, thereist be a Supreme Court or other Tenth Circuit decision on point,
or the clearly established vgit of authority from othecircuits must have found the law to be
as the plaintiff maintains.” (internal quotation marks omitted) (emphasis added)).

In the Tenth Circuit, it is not clearly establishthat self-defense needs to be included in
affidavits of probable cause, asd police officers have not beplaced on notice that they must
include such information in affidavits submitted in support of arrest warrants.

C. No Law Clearly Dictates How Much Information On Self-Defense
Defendant Juarez Needed To Include, If Any.

Even if it were clearly established in Néexico that police officers are obligated to
present evidence of self-defense at prelanyrcriminal proceedings, no case defines the
contours of what or how much information dipe officer must present. Qualified immunity
strikes a balance “between the interests in eatithn of citizens’ condtitional rights and in
public officials’ effective performance ofeir duties by making it impossible for officials

reasonably to anticipate whéreir conduct may give ride liability for damages.Anderson v.

® The Eastern District of Peryigania has expressly disagrebdt Third Circuit precedent
requires affidavits of probable cause to sethfaffirmative defenses such as self-defense.
Gorman v. Bail947 F. Supp. 2d 509, 522-23 (E.D. Pa. 2013).
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Creighton 483 U.S. 635, 639-40 (1987) (internal quotation marks omitted). In the present case,
it is undisputed that Defendant Jeaprovided at least some deption of the facts relevant to
self-defense in both her arregirrant affidavit, and her gramgry testimony. Doc. 17-1 at 2-3;
Doc. 17-3 at 2-3; Doc. 17-4 at 12-18. ThusiRtiff’'s argument is not that Defendant Juarez
failed to present evidence of self-defense. Instit@lthat Defendant Juarez failed to present all
the evidence of self-defense Plaintiff believes Defendaredushould have presented.

The touchstone inquiry when considerthg second prong of the qualified immunity
analysis is whether a state actor had cleticethat his or her acins were illegalHope v.
Pelzer 536 U.S. 730, 739 (2002). The more ambiguousithation, the more essential it is that
controlling authority with similardcts exists to clearly define thentours of the right at issue
and specify what conduct is out of bourldrce v. Gilchrist359 F.3d 1279, 1298 (10th Cir.
2004) (“The more obviously egregious the cartda light of prevailing constitutional
principles, the less specificity is required fronopcase law to clearly &blish the violation.”).
A police officer called to the scene of two hordes in the middle of theight and tasked with
gathering all relevant evidence, sorting through vibh@tclude in an arrest warrant affidavit, and
drafting that affidavit the same night will inv@ably omit information later presented during a
multiple-day trial in the matter. H public officer is to be held civilly liable for information left
out of her affidavit, she must first receive cleatice of what information is constitutionally
required to be included.

Plaintiff's recitation of an officer’s duty nab deliberately oracklessly include false
information in an affidavit, or omit materialfarmation from an affidavit, does not provide the
clear notice qualified immunitsequires. The Supreme Court’s recent decisidviufienix v.

Luna 136 S. Ct. 305 (2015), is illustrative of tipigint. There, the Supreme Court rejected

24



decisions by a district court jud@nd the Fifth Circuithat a jury should resolve the question of
whether a police officer used excessive forcemvhe shot and killed a man who was fleeing
from officers who were attemptirtg execute an arrest warrattt. at 306-07. The Fifth Circuit
“agreed with the District Court that the ‘immediamiythe risk posed by Leija is a disputed fact
that a reasonable jury could find either in thaiqtiffs’ favor or in theofficer’s favor, precluding
us from concluding that Mullenix acted objeely reasonably as a matter of lawd. at 307
(quotingLuna v. Mullenix 765 F.3d 531, 538 (2014)). After considering whether to pramnde
bancreview, the Fifth Circuit issued a revikepinion in which it “recognized that objective
reasonableness is a question of law thatbsaresolved on summary judgment . .1d.”at 308.
Nonetheless, the Fifth Circuit denied the defenddficer qualified imnunity because “the law
was clearly established such thateasonable officer would have known that the use of deadly
force, absent a sufficiently substantial and irdrate threat, violated the Fourth Amendment.”
Id. (quoting from the FifttCircuit revised opinionl.una v. Mullenix773 F.3d 712, 725 (2014)).
In rejecting the Fifth Cirdtis revised opinion, the Supren@ourt began its analysis by
reiterating that public officials do not face itiNability unless theyiolate an established
statutory or constituticad right—meaning a right so clear that every reasonable official would
have understood that what helding violates that rightd. The Court then reiterated that
clearly established law must not teefined at a high level of generalitgd. Moreover, “[s]uch
specificity is especially important in th@#th Amendment context, where the Court has
recognized that ‘[i]t is sometimseifficult for an officer to dermine how the relevant legal
doctrine, here excessive force, will appltiie factual situation thofficer confronts.”1d.
(quotingSaucier v. Katz533 U.S. 194, 205 (2001)). Mullenix, the defendant officer

“confronted a reportedly intoxicated fugigivset on avoiding capture through high-speed
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vehicular flight, who twice during his flight hddreatened to shoot police officers, and who was
moments away from encountering dficer [where the shooting occurred]d. at 309. In
considering whether qualified immunity shieldeeé officer from civil liability, the Supreme
Court stated, “[t]he relevant inquiry is whether existing precedent placed the conclusion that
Mullenix acted unreasonably ingbe circumstances beyond debalied. {internal quotation

marks omitted).

Thus, in deciding whether the law was cleatyablished, the SuprenCourt declined to
find that the general standard for determirgngessive force placed the defendant officer on
clear notice that the conduct Begaged in was unlawful. Similarly, except for egregious
circumstances in which every reasonableceffiwould understand thermduct at issue to be
unreasonable, the general rule set fortRramks does not provide notice to officers of how
detailed their arrest warrant afivits must be. In determining whether an officer is entitled to
gualified immunity, the relevant gsion is not whether the officenade a mistake or whether,
in retrospect, the officer should have acted differently. “[libevitable that law enforcement
officials will in some cases reasonably but mistakenly conclude that probable cause is present,
and we have indicated thatsnch cases those officials—likéher officials who act in ways
they reasonably believe to be lawfashould not be held personally liabld&nhderson v.

Creighton 483 U.S. 635, 641 (1987). Instkdhe relevant inquiry is whether an officer had clear
notice that the specific conduct in iwh the officer engaged was illegal.

Defendant Juarez’ affidavit informed Judgash that: (1) “Paul punched Anthony”; (2)

“Anthony fell back into the drives seat then the unknown malegl@ to fight with Paul” and

® Franks v. Delawarg438 U.S. 154, 164-65 (1978) (an affiddm support of a warrant may not
include deliberately or recklessly false statements).
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“Jordan jumped into the fight to help Pawhd (3) the witness “heard gunshots and saw muzzle
flashes coming from inside the car where Antharas at.” Doc. 17-3 at 3. Thus, Defendant
Juarez informed Judge Nash that Plaintiff wastieffirst aggressor and that Defendant shot two
men during a fight involving multiple individuals. Pi#if's assertion that, in addition to reciting
this information, Defendant Juarez had to atthehsurveillance videos, is not “beyond debate.”
Ashcroft v. al-Kidd563 U.S. 731, 741 (2011).

IV.  The Court Declines Supplemental Jurisdiion Over Plaintiff's State-Law Claim.

Defendant City of Albuquerque moves @eurt for summary judgment on the claim
against it under state law foegligent training and superios. The Court has supplemental
jurisdiction over thiglaim pursuant to 28 U.S.C. § 136@dause it and the federal claims
“derive from a common nucleus of operative fatirited Mine Workers v. Gibb883 U.S. 715,
725 (1966). Nonetheless, the Court may decluppkmental jurisdiction if it has “dismissed all
claims over which it has origingirisdiction.” 28 U.S.C. 8 187(c)(3). The Tenth Circuit has
indicated that “[w]hen allederal claims have been dismissed, the court arayusually should
decline to exercise jurisdictiaaver any remaining state claim&mith v. City of Enid ex rel.
Enid City Comm’'n149 F.3d 1151, 1156 (10th Cir. 1998) (engpbd@dded). Deferral of state law
issues is particularly appropriate in thise@gcause the question of when the 90 day notice
period under the New Mexico Tort Claims Aciglaa to accrue is not olmus. Accordingly, the
Court declines supplemeniatisdiction over the NMTCA @im and dismisses it without
prejudice.

CONCLUSION

Summary judgment in favor of Defendaitisrra Juarez and thatZ of Albuquerque is
GRANTED on Counts | and Il of éhFirst Amended Complaint.

Count Il of the First Amended Complais DISMISSED without prejudice.
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A order of judgment under Rule 58 will enter as a separate document.

Sre (4.4

STEVEN C. Y ROUGH
UNITED STATES MAGISTRATE JUDGE
Presiding by consent

SO ORDERED.
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