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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

YOUNG AMERICA INSURANCE COMPANY,

Petitioner
V. Case No18-cv-766 JAP/JHR
FERNANDO MARTINEZCARBAJAL,

Respondent.
and
FERNANDO MARTINEZCARBAJAL,

CounterPlaintiff,
V.
YOUNG AMERICA INSURANCE COMPANY,

Counterbefendant.

MEMORANDUM OPINION AND ORDER

On September 10, 2018, Respondent/Codpkaintiff Fernando MartineZarbajal
(MartinezCarbaja) filed a motionasking the Court to remaridese proceedings to the Second
Judicial District Court, County of Bernalillo, State of New Mexideetitioner/CounteDefendant
Young America Insurance Compaifyoung Americjopposes the Motioand it is fully briefec?

The Court, having considered the parties’ briefing and relevantdetermines thaCounter-

! See RESPONDENT/COUNTERPLAINTIFF'S MOTION TO REMAND TO STATE COURT (Motion) (Doc. 5).
2 See PETITIONER/COUNTERDEFENDANT YOUNG AMERICA INSURANCE COMPANY'S RESPONSE
TO RESPONDENT/COUNTERPLAINTIFF'S MOTION TO REMAND TO STATE COURTResponse) (Doc.
7); RESPONDENT/COUNTERLAINTIFF'S REPLY IN SUPPORT OF MOTION TO REMANDONO STATE
COURT (Reply) (Doc. 11).
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Defendantyoung Americadoes not have the right to remove this case under 28 U.S.C. 8id41
will thereforegrant CounteRlaintiff MartinezCarbajal’'srequesto remand.
l. PROCEDURAL HISTORY

On September 7, 201 ¥oung America filed @&etition for Declaratory Judgment New
Mexico statecourt under NMSA 1978, 88 44-6-2 and 44-@sking the state court to declare that
MartinezCarbajalwas not entitled to uninsured/underinsured motdgtistl/UIM) coverage for
any injury or damage resulting from a December 10, 2@tHcle collision See Petition for
Declaratory Judgmen(Petiion) (Doc. 11). Young America’sPetition arose from a fotoar
collision that occurred on December 10, 2015 in Albuquerque, New Mexico. (E10dl 3). A
vehicle struck the car in front of it causing a chain reaction of collisiailsultrmately Martinez
Carbajal’'svehicle, which was the front vehicle, was struck from behind. (Dds iy 67). The
driver ofthe vehicle alleged to have started the series of collidieasfrom the sceneand it is
unknown whether that drivéad liability insurance. (Doc-1, 11 89). At the time of the collision,
MartinezCarbajalhad aYoung Americavehicle insurance policyith liability limits of $25,000
per person/$50,000 per accident. (Dod, ¥ 11). Alleging the afault party was underinsured,
MartinezCarbajalfiled a claim for UM/UIM coverage on his policy witfioung Americafor
injuries and damageelated to the collision. (Doc-1, 1 12).Young Americaassertsn its Petition
that MartinezCarbajalrejected UM/UIM ceerage on his insurance policy, aridung America
seeks a declaration from the state court MattinezCarbajal’srejection of UM/UIM coverage
is binding and enforceable. (Doc. 1-1, 11 13-14).

On July 24, 2018VartinezCarbajalfiled his answeto Young Americés Petition at the

same time alsasselihg a counterclaim against Young America for Personal Injuries, to Recover

Uninsured Motorist Benefitdpr Insurance Bad Faith, arfdr Violations of the Unfair Claims



Practices ActSee Counterclaim (Doc1-17 at 1). On August 9, 2018, Young Ameridded a
Notice of Removal (Doc. 1), seeking to invakés Court’s jurisdiction under 28 U.S.C. § 1332
based on complete diversity of citizenship betwdantinezCarbajalandYoung Americaand an
amount in controversy exceeding $75,000M@artinezCarbajalnow challengs the removal, in
part arguing that Youngmericais not a true “defendanéntitled to remové

I. LEGAL AUTHORITY

Under 28 U.S.C. § 1441, a state court defendant may remove an action to federal court,

“when a federal court would have had jurisdiction if the case had been filed tiggnally.”
Topeka Hous. Auth. v. Johnson, 404 F.3d 1245, 1247 (10th Cir. 2005xxcept as otherwise
expressly provided..any civil action brought in a State court of which the district courts of the
United States have original jurisdiction, may be remdwethe defendant or the defendants, to
the district court of the United States for the district and divisiabracing the place where such
action is pending.” 28 U.S.C. § 1441 (ajnphasis addedhccordingly, “[a] caseoriginally filed
in state courtmay be removed...only if federal subjeunatter jurisdiction would exist over the
claim.” Firstenberg v. City of Santa Fe, 696 F.3d 1018, 1023 (10th Cir. 2012) (internal quotation
marks and citation omitted). Because federal courts are of limited jurisdictiae, ithea
presumption against removal jurisdiction, which the defendant seeking removal must:erc
Dutcher v. Matheson, 733 F.3d 980, 9885 (10thCir. 2013); see also McPhail v. Deere & Co.,
529 F.3d 947, 953 (10th C2008)(“[A]ccording to this and most other courts, the defendant is
required to prove jurisdictional facts by a ‘preponderance of the evidéncEederal courts are

to strictly construe the removal statutes and to resolve all doubts againstlrdramas. Found.,

3 Because MartineZarbajaldoes not challenge wheth&ioung Americahas otherwise met the jurisdictional
requirements under 28 U.S.C. § 1332, the Court will assfompurposes of this Motioanly, that the requirements
have been satisfied.



Reserve Ins. Co., 683 F.2d 331, 333 (10th Cir. 1982). To remove an action to federal court
asserting subjeenatter jurisdiction unde28 U.S.C. § 1332, whicvioung Americanvokes here,
the defendant must demonstrate complete diversity of citizenship among theaaita amount
in controversy that exceeds $75,088 28 U.S.C. § 1332(a).
[I. DISCUSSION

MartinezCarbajaldoes not challenge the timeliness of removal arguethat Young
Americahas failed to establish the requisite components to establish diversity jurisdRR&itrer,
MartinezCarbajalcontends that Young America istna “true defendant” with removal righ
under 28 U.S.C. § 1441(a) and therefore cannot remove a case to federal court. (Doc. 5 at 4).
Young Americaresponds that it is not seeking to obtain damages MantinezCarbajalin the
underlying declaratory judaigent action, but rather is MartinezCarbajalwho *“is in fact the
driving force of the litigation.” (Doc. 7 at 3Young America argues that.S. Supreme Court
precedentMason City & Ft. D.R. Co. v. Boynton, 204 U.S. 570 (1907 pllows removal by the
“plaintiff” in such circumstances. (Doc. 7 at 3)oung Americafurther argues thahe bad faith
counteclaims should be bifurcated from the original action for purposes of removal, dnd tha
Young America “should be allowed to litigate Courlaintiff's bad faith claims in federal court,
upon the conclusion of the declaratory action.” (Doc. 7 at 8).

A. Counter-Defendant Young America is not a “defendaritunder 28 U.S.C. § 1441(a)

The general removal statute, 28 U.S.C. § 1441(a), provides that only a déferada
remove an action brought in state court to federal c8eetalso Shamrock Oil & Gas Corp. V.
Sheets, 313 U.S100, 107-08 (1941(reviewing the history of the removal statute and determining
that Congress intended to restrict jurisdictiorieaferal courts on removal by limiting the right to

removal to defendants); 28 U.S.C. 8§ 1446(a) (providing thdefaritdant or defendants desiring



to remove any civil action from a S¢atourt” can file a notie of removal (emphasis added)). In
seeking taemand this caséjartinezCarbajal argues that Young America, as the plaintiff in the
state case, cannot remove the case to federal court based on Maatihagls counterclaim
against it.

MartinezCarbajalpoints to the U.S. Supreme Court’s opinionShamrock Oil & Gas
Corporation v. Sheetsin which the Court interpreted 28 U.S.C. § 71, the predecessor to 28 U.S.C.
§ 1441, to allow removal only by the original stataurt defendant, not plaintiffs who were
defendants to counterclaims. 313 U.S., 103, 10708 (1941). In reaching its decision, the Court
emphasized that interpretation of removal statutes requires “strict aimmsttuand Congress
intentionally “narrow[ed] the federal jurisdiction on removal” by amendiggstatute in 1887 to
allow removal only “by the ‘defendant or defendants’ in the sud.”at 108. “Courts have
consistently interpreted the Supreme Court’s holdinghaimrock Oil & Gas Corp. v. Sheets as
establishing that only original defendants gdeg defendant or defendahtsnder 28 U.S.C. §
1441(a) precluding crostefendants...from removing casellach v. Triple D Supply, LLC, 773
F. Supp. 2d 1018, 1035 (2011) (listing case=y;also Palisades Collections LLC v. Shorts, 552
F.3d 327, 333, 337 (4th Cir. 2008) (noting that “[flor more than fifty years, courts applying
Shamrock Oil have consistently refused to grant removal power under § 1441(a) tqainiyd
defendants” and concluding that an additional coudééendant was not a “defendant” for
purposes of § 1441(a) and therefore could not remove basecbontarclaim).

Young America argues that it is the “true defendant” in this case bebéarsmez
Carbajal's “intent to get uninsured motorist proceeds under the Young Americg’ pslthe
“mainspring of the proceedings.” (Doc. 7 at¥dung Americacontinues that iMartinezCarbajal

was to concede that he rejected UM/UIM coverage, the case would be dissigsdoung



America does not seek damages frdfartinezCarbajal (Doc. 7 at 4). For supporl¥oung
Americarelies onMason City & Fort Dodge Railroad Company v. Boynton, 204 U.S. 570, 580
(1907). (Doc. 7 at 3%

In Mason, an lowa railroad company instituted condemnation proceedings against
Boynton, a landowner who was a Missouri citizen. 204 U.S. at7372Under lowa’s
condemnation statute, a commission appointed by the sheriff conducted an iniasibvabf the
land the railroad company sought to conderth.at 571. Per state statute, both the condemning
entity and the landowner had the right to appeal the commission’s initial assegsstate court.

Id. The statute further provided that the landowner would be nghaédiff in such an appeal,
notwithstanding which party sought review of the initial valuatldnThe U.S. Supreme Court
held that Boynton, although the named plaintiff under lowa statute, could remove the
condemnation case from state court to fedecairt, reasoning that Boynton was a defendant
within the meaning of the removal statute because “[t]he intent of the railroatitteedand is the
mainspmg of the proceedings from beginning to end, and the persistence of that irtteat is
condition oftheir effect.. Therefore, in a broad sense, the railroad is the plaiatifthe institution

and continuance of the proceedings depend upon it§ Vdllat 580. The U.S. Supreme Court
later confirmed thafor purposes of removal it is tHederal law, rather than state statutegt
determines who is a defenda@hicago, RI1. & P.R. Co. v. Sude, 346 U.S. 574, 580 (1954).

The unique circumstances presentedMiason do not control the outcoenof this case
First, inMason theoriginal state court complaint established the basiteftaral court jurisdiction
based on diversity of citizenship, whereas here, the requirements for dieéigtigenshipcan
only be met by the addition of the countdaiim’s request for damageasgloreover, unlike irMason

theidiosyncrasies involved inondemnation proceedings are not at issue in this case. Finally, no



statute mandates thatparticular party be styled as the plaintiff in this case. Rather, Young
America is the named petitionplaintiff because it chose tovoke the aid of a court anditiate

this casdoy filing a petition for declaratory judgment in the state calthrie Court recognizes that
MartinezCarbajal made a claim for UM/UIM coverage with Young Amer#uad a decision by
Young America to outright deny or grant to Martir@arbajal UM/UIM coverage under his policy
prior to court action may have altered the presentse But it is Young America who chose to
seekin state court gudicial resolution to the question about whethartinezCarbajal’salleged
rejection of UM/UIM coverage was binding and enforcealllenstruing the removal statut
narrowly as Congress intended, theurt concludes that Young America is the plaintiff and has
no right under 28 U.S.C. § 1446(a) to remove this case to federal court.

B. Postremoval bifurcation of claims to create federal jurisdiction n this case is
improper

Alternatively,Young Americaargueghat the counterclaims are separate and distinct from
the declaratoryjudgmentaction and therefore should be bifurcated allowing Young America the
opportunity to pursudlartinezCarbajal’sclaims in federal court after the declaratory action in
state court concludes. (Doc. 7 at 8grtainly, a court has broad discretion to bifurcate clearly
separable issues in a cadegelo v. Armstrong World Indus,, Inc., 11 F.3d 957, 964 (10th Cir.
1993), andvifurcation is often in the interest of efficiency and judicial economgniesolution
of one claim may render moot the need to resolve one or more remaining &iaindsyille v.
Quinstar Corp., 109 Fed. App’x 191, 194 (10th Cir. 200¥)pung Americacites toAragon V.
Allstate Insurance Company, 185 F. Supp. 3d 1281, 128@ (D.N.M. 2016) in which the court
held that bifurcation of the insured’s bad faith insurance claims from her claidiNbbenefits
was appropriate in part because a decision inrfaf/¢the insurance company on the UIM claim

would render the bad faith claims moot.



From a procedural standpoidt,agon is inapposite to the case presently before this Court.
The defendant insurance companyAiragon had properly removed the case to federal court
invoking diversity jurisdiction, and onlgfter the case was properly removed did the defendant
ask the court to bifurcate claims contained within the plaintiff insured’s initraptant. Young
Americahereis asking this Court to bifurcate clairfts the sole purpose of trying to create a basis
for federal court jurisdiction. This request is entirely without foundation.

C. The Court will not award attorney fees and costs under 28 U.S.C. § 1447(c)

Finally, MartinezCarbajalrequests that the Court award attorney fees and costs incurred
because o¥oung America’smproper removal of the case to federal cofdoc. 5 at 7; Doc. 11
at 4. Young Americaargues that that the Court should not award attorneyafeesosts because
it presented “two distinct objectively reasonable basis supporting remdvat” { at 9)Under
28 U.S.C. § 1447(ca court haswide discretionto award “just costs and any actual expenses,
including attorney fees, incurred as a resiiithe removdl when a remand is ordered. The key
factor in determining whether to award fees and costs once remand is ordered aptiletymf
defendant’s removaMartin v. Franklin Capital Corp., 393 F.3d 1143, 1146 (10tir. 2004).

“[1]f a defendant’s removal could be fairly supported by the law at the time, Elaarideemed
incorrect, a district court’s discretionary decision not to award fees is ajgpecpid. at 1147.

The Court findghatYoung America’ssuggestion that it could bifurcate the UIM and bad
faith claimspost-removato creatgurisdiction over the MartineZarbajal's bad faith claimis
objectively unreasonabhlbleverthelessyoung America’primary argument that it was entitled to
remove this case as the “true defendantSeoaon its reading dflason, albeit incorrect, in

conjunctionwith its statement of the grounds for removal contained in the removal neéidehe



Court to find that Young America did not lack an objectively reasonable basisking removal.
Accordingly, the Court will deny Counté&aintiff MartinezCarbajal’'srequest for fees and costs.
IT IS THEREFORE ORDERED th&espondent/Countd?laintiff's Motion to Remand
to State Cour(Doc.5) is GRANTEDIn part and DENIED in part. Thease is hebyremanded
to the Second Judicial District Court, County of Bernalillo, State of NewiddexXounter-

Plaintiff's request for attorney costs and fees, however, is denied.

RUNITED STATES DISTRICT COURTJUDGE



