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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

D. MARIA SCHMIDT, as Personal
Representative of THE ESTATE OF
RUSSELL W. BLOSE,
Plaintiff,
V. No0.18-CV-845-JAP-KBM
THE REINALT-THOMAS CORPORATION,
a Michigan corporation d/b/a/ DISCOUNT
TIRE COMPANY/AMERICA’S TIRE CO.,
and DISCOUNT TIRE CO., INC., an Arizona
corporation,

Defendants.

MEMORANDUM OPINION AND ORDER

On September 6, 2018, Defendants The Reiftadmas Corporation (Reinalt) and
Discount Tire Co, Inc. (Discount Tire) (collaely, Defendants) removed this case from the
First Judicial District ©urt in Santa Fe County, New Mexico, to this Cdwrtaintiff D. Maria
Schmidt (Plaintiff) asks the Court to remand tlase to state court, asserting that the removal
was both untimely and improp&ihe Motion is fully briefed. Finding that Defendants’
removal was timely but improper, the Court will grant the Motion.
l. BACKGROUND#

Plaintiff is the personal representativetioé estate of Russell W. Blose (Decedent).

Compl. T 3, Doc. 1-2. Plaintiff's claims arise from a roll-over accitigtttook place in New

! See DEFENDANTS’ NOTICE OF REMOVAL (Doc. 1) (Notice).

2Se PLAINTIFF'S MOTION TO REMAND (Doc. 5) (Motion).

3 See DEFENDANTS’ RESPONSE IN OPPOSITION TO PLAINTIFF’'S MOTION TO REMAND [DOC. 5] (Doc.
7) (Response); PLAINTIFF'S REPLY TO DEFENDAISTRESPONSE IN OPPOTION TO PLAINTIFF'S
MOTION TO REMAND [DOC. 7] (Doc. 13) (Reply).

4 Facts are undisputed unless otherwise noted.
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Mexico, allegedly caused by a defectiire, in which Decedent was killetd. 11 29-30. At the
time of the accident, Decedent was travelimgfrArizona through New Mexico, on his way to
Wisconsin. Mot. at 2. Decedent had sold his house in Arizona, and he and his family were
moving to Wisconsin to live with his fathéd. at 2, 5. He was driag one pickup truck and
pulling another, both filled with belongings, waihis wife and children followed behind in a
rented U-haul. Compl. § 22; Mait 2, 7; Resp. &-5; Reply at 3. A tirdéailed on the truck
Decedent was towing, causing him to lose control of his vehicle, which crossed the median and
rolled over. Compl. 1 22—-24, 28-30. Decedent died ffamnjuries he suffered in the accident.
Id. 1 30.

On February 1, 2018, Plaintiff filed suit agai Defendants in New Mexico state court
alleging that Defendants had sold Decedent digketres, one of whiclailed during the drive
through New Mexico and caused the accideht{{ 18, 27-30. Plaintiff asserted claims under
the Unfair Practices Act, NMSA 1978 § 57-12aRd for strict products liability, negligence,
breach of warranty, and punitive damadds{ 31-48. Defendants are o#ns of Arizona, and
Plaintiff alleged in the Complaint thBXecedent was also a citizen of Arizohd.{Y 2, 4-6.
However, during the discovery process Defendants became aware that Decedent had been in the
process of moving to Wisconsin when he didt. at 2—3. On July 2, 2018, Plaintiff provided
Defendants with interrogatory responses statiad) “Decedent and his family departed from
Phoenix, AZ on Friday, March 24, 2017 at arourat 3 p.m. and were expecting to arrive in
Wisconsin on March 27, 2017 around mid-afternoon. They were moving from Arizona to
Wisconsin, into Decedent’s dad’s house.” Mot2aThe discovery responses also contained a

list of property being trap®rted, a copy of the one-wayhaul contract, and listed the



Wisconsin address of Decedent’s father asréisidence of Decedent’s widow. Mot. at 2-3,
Reply at 3.

Defendants contend that they discovered through the August 7, 2018, deposition
testimony of Decedent’s widowdhDecedent had abandoned his Arizona domicile. Resp. at 2—
4. Accordingly, Defendants removed this case tiefal court based onwirsity of citizenship
and an amount in controversy over $75,000, aggthat Decedent should be considered a
citizen of Wisconsin, his intended destination at the timestfleath. Notice at 12. The amount
in controversy is not in dispute, but Plafhéisserts that Defendants’ September 6, 2018 removal
was (1) untimely, because Defendants had notice of the facts on which they rely before the
August 7, 2018 deposition; and (2) improper, beedbecedent’s domicile remained in Arizona
at the time of his death. Mot. at 1.

I. DISCUSSION

Within a certain time period, a defendantymamove a case from state court if the
federal court would have original juristion over the action. 28 U.S.C. 88 1441, 1446(b).
Removable cases include civiltins between citizens of diffarestates where the amount in
controversy exceeds $75,000. 28 U.S.C. § 1332(d8(t)because federal courts are courts of
limited jurisdiction, a removing defendant must overcome the presumption that no federal
jurisdiction exists and edilsh jurisdiction by a pygonderance of the evidend2utcher v.
Matheson, 733 F.3d 980, 985 (10th Cir. 2013). Removaluséast are strictly construed, and the
Court will resolve all doubts against remov@&de Fajen v. Found., Reserve Ins. Co., 683 F.2d
331, 333 (10th Cir. 1982). The Court will first cater the timeliness of Defendants’ Notice,

then will address the evidence of jurisdiction to determine the propriety of removal.



A. Timeliness

The timeliness of Defendants’ removal hiaga when they were put on notice of the
facts on which they rely to argue that Deseidwas not a citizen of Arizona. Generally,
defendants must file a notice of removal witBhdays of receiving ¢hinitial state-court
pleading. 28 U.S.C. § 1446(b)(1). However,thé case stated by thetial pleading is not
removable, a notice of removal may be filedhivi 30 days after receipt by the defendant,
through service or otherwise, of a copy ofaamended pleading, motion, order or other paper
from which it may first be ascertained that theec&s one which is or has become removable.”
8 1446(b)(3). “Most courts, including [the Ter@lircuit Court of Appeals], have consistently
interpreted the terrother paper broadly to include state-od filings and discovery.Paros
Props. LLC v. Colo. Cas. Ins. Co., 835 F.3d 1264, 1268 (10th Cir. 2016). Consequently, both the
deposition testimony relied on by Defendantd #re prior discovery responses relied on by
Plaintiff could have triggered thduty to remove under § 1446(b)(3).

However, “[tlhe 30-day clock does not bedo run until the plaintiff provides the
defendant with ‘clear and unequivocaltice’ that the suit is removabldd. at 1269. The Tenth
Circuit applies this standard strictly and regsithat the information given to the defendant
establishes removability with certaintg. at 1269—70. The Tenth Cuit Court of Appeals
“disagree[s] with cases from other juriditbeis which impose a duty to investigate and
determine removability wheredhnitial pleading indicatethat the right to removenay exist.”
Akin v. Ashland Chemical Co., 156 F.3d 1030, 1036 (10th Cir. 1998). The Court has explained
that practical concerns over the expenditfrpidicial and party resources weigh against
allowing extensive litigatin over when a defendant realizedbould have realized that a case

was removableParos Props., 835 F.3d at 1270. Instead, the Te@itcuit Court of Appeals has



cited favorably many cases from other citstnolding that defendants have no duty to
investigate removability and that the court#l wot inquire into a defendant’s subjective
knowledge or what they should have inferred by what &aedd. at 1270-71 (collecting cases).

Specific to the element of cienship for the purposes ofvdrsity jurisdiction, the Tenth
Circuit has held that a defendant was not putatice that a plaintiff's citizenship had changed
by his deposition testimony that “aft‘mov[ing] to California [fromSalt Lake City] the first part
of July of 1972,” he had “returned [to SaltkeaCity] in August of [1974] and purchased a
unit.” 1d. (quotingDeBry v. Transamerica Corp., 601 F.2d 480, 495 (10th Cir. 1979)). “Because
the plaintiff ‘did not say thate had permanently moved,’ [t@®urt reasoned that] the defendant
did not ‘learn with certainty’ from the depositi that the plaintiff was a citizen of Utahd.
(quotingDeBry, 601 F.2d at 488—-89). Instead, the gdiffiftwas noncommittal regarding a
change of residence or citizenship[J&Bry, 601 F.2d at 488.

Here, Plaintiff's July 2, 2018 discovery pemses informed Defendants that Decedent
and his family “were moving from Arizona to ¥donsin, into Decedent’s dad’s house.” Mot. at
2. But Plaintiff did not state #t the move was permanentti®ugh the lists of possessions and
the one-way U-haul rental would not have sugegkst short-term change in location, neither did
they provide ‘clear and unequivocal notice’aofiew domicile. Because domicile is determined
in part by intent, it is possible to moveamew state and reside there for years without
necessarily acquiring new citizenshiee Bair v. Peck, 738 F. Supp. 1354, 1356 (D. Kan. 1990)
(A new domicile is not estabhed if there is an “existing i@ntion to return upon the happening
of a reasonably foreseeable event. Consequénigypften presumed a student attending an out-
of-state university intends to return to bisher home state upon completion of studies.”

(internal citations omitted))\alden v. Broce Construction Co., 357 F.2d 242, 245 (10th Cir.



1966) (“[Clitizenship is not necessarily Idst protracted absence from home, where the
intention to return remains.”). Applyingebry and strictly construing ghnotice requirements of
§ 1446(b)(3), the Court finds that Defendamtse not put on notice of removability by
Plaintiff's July 2, 2018 discovemesponses and therefore that totice of Removal was timely.
B. Diversity Jurisdiction
“[Dliversity jurisdiction exists only if nglaintiff and no defendant are citizens of the
same state—that is, there must be ‘completersiityebetween all plaintiffs and all defendants.”
Middleton v. Stephenson, 749 F.3d 1197, 1200 (10th Cir. 2014) (quotimgcoln Prop. Co. v.
Roche, 546 U.S. 81, 89 (2005)). Corporations are cargid citizens of every state in which they
have been incorporated or habeir principal place of busiss. § 1332(c)(1). Defendants are
citizens of Arizona. “[T]he legal presentative of the estate of a decedent shall be deemed to be
a citizen only of the same State as the dedédei332(c)(2). Plaintiff takes on the citizenship
of Decedent. And as an individu®ecedent is a citizen of the state in which he was domiciled.
Middleton, 749 F.3d at 1200.
“To establish domicile in a picular state, a person mus physically present in the
state and intend to remain ther&fith v. Cummings, 445 F.3d 1254, 1260 (10th Cir. 2006)
“Once domicile is established, however, the pennay depart without gessarily changing his
domicile.” Id. When a party seeks to prove that andnle has changed, there is a rebuttable
presumption in favor of the prior established domiddeddleton, 749 F.3d at 1200. “To effect
a change in domicile, two thingse indispensable: First,sidence in a new domicile, and
second, the intention to remahere indefinitely.”ld. (quotingCrowley v. Glaze, 710 F.2d 676,

678 (10th Cir.1983)).



This is not merely a two-factor test. “[W8n it comes to determining a person’s domicile
for diversity-jurisdiction purpaes, a district court shoulausider the tolay of the
circumstances.Middleton, 749 F.3d at 1200-01. “It's an allitiys-considered approach, and
any number of factors might shed ligin the subject in any given caskd” at 1201 (citing 13E
Charles Alan Wright et glFederal Practice and Procee § 3612, at 536—41 (3d ed. 2009)
(listing “the party’s current redence; voter registration andtirgy practices; situs of personal
and real property; location of brokerage déaghk accounts; membership in unions, fraternal
organizations, churches, clubs, anber associations; place of emgnent or business; driver’s
license and automobile registration; payment eésaas well as sevémther aspects of human
life and activity”)). However, tbse factors are used to assepardy’s residence and intent to
remain in a location when at least someelef physical presae there is uncontestesee, e.g.,
Middleton, 749 F.3d at 1201.

Here, however, Decedent did not physicalketap residence in a new domicile because
he never made it to Wisconsin. Accordingly, treu@ finds that the first prong of the test has
not been satisfied. Ininardosv. Fortuna, 157 F.3d 945, 948 (2d Cir. 1998), the Second Circuit
Court of Appeals concluded thatplaintiff’'s “domicile would not have changed to Connecticut
solely upon his formation of an unimplementedmt® move there; it would not have changed
until he also was physically present in Conrwet.” Similarly, the Dstrict Court for the
Northern District of California determined thaplan to move did not change a plaintiff's
citizenship when it had not yetédxe carried out, even though tblaintiff had already arranged
for housing in the new stat8ee Grieco v. World Fuel Services, Inc., No. C-11-05672 JCS,

2012 WL 440700, *5 (N.D. Cal. February 10, 20t@)published). The Court reaches the same

conclusion here. Considering the presumptiofavor of Decedent’s established domicile and



resolving all doubts against removal as it mustiie,Court concludes th&tefendants have not
met their burden to prove jurigtion by a preponderanad the evidence, anttherefore this case
must be remanded to state court.

IT IS THEREFORE ORDERED that:

(1) PLAINTIFF’'S MOTION TO REMAND (Doc. 5) is GRANTED; and

(2) This case is remanded to the First Jadlidistrict Court, ©unty of Santa Fe, New

Mexico.

S RUNITED STATESDISTRICT JUDGE



