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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

THE CINCINNATI INSURANCE
COMPANY,

Plaintiff,
V. Civ.No. 18-981JCH/SCY

DESERT STATE LIFE MANAGEMENT;
CHRISTOPHER MOYA, in his capacity
as Receiver for the reiwership estate of
DESERT STATE LIFE MANAGEMENT,;
PAUL A. DONISTHORPE; CAMERON
GRAHAM, as trustee for ANDREW
GRAHAM on behalfof himself and all
others similarly situated, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER GRANTING IN PART
AND DENYING IN PART MOTION FOR PROTECTIVE ORDER

In this matter, former clients of Des&tate Life Managemer{tDSLM”) and Paul
Donisthorpe sued in state cgualleging a class action agat DSLM and Donisthorpe for
Donisthorpe’s alleged schemestéaling client funds investedttv DSLM. Cincinnati Insurance
Company insured DSLM and filed the presdeclaratory judgment action against DSLM,
Donisthorpe, and the proposed slaspresentatives (the formeiedits) to determine if it has a
duty to provide coverage to Donisthorpe and DSLM. Doc. 1. Presently before the Court is
Plaintiff Cincinnati’s Motionfor Protective Order Regardimepositions, filed July 17, 2020.
Doc. 96. The class representative defendamts adkule 30(b)(6) gmsition of Plaintiff
Cincinnati and sent it a listf topics for that depositiorseeDoc. 96-1. Plaintiff objects to a
number of the topics as writteproposes revised topics, avtgjects to providing one witness,

Victor Peters, for two depositions. Accordinglyteafconferring with the class representative
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defendants, Plaintiff filed thpresent motion. The class repentative defendants filed a
response in opposition on July 31, 2020, Odxd, and Plaintiff filed a reply on August 14,
2020, Doc. 102.

LEGAL STANDARD

Federal Rule of Civil Procedure 26 allowsabvery of “any nonprivilegd matter that is
relevant to any party’s claim or f@émses and proportional to the need the case . . ..” Fed. R.
Civ. P. 26(b)(1). “The court may, for good cause, issue an order to protect a party or person from
annoyance, embarrassment, oppression, or unduerboréxpense, including . . . forbidding the
disclosure or discovery; specifyg terms, including time and plaoethe allocation of expenses,
for the disclosure or discovery; prescribing a ov@ry method other thahe one selected by the
party seeking discovery; [or] fodding inquiry into certain magts or limiting the scope of
disclosure or discovery to certain matters . .Fetl. R. Civ. P. 26(c)(1). On the other hand, “[i]f
a motion for a protective order is wholly or pardgnied, the court may, guast terms, order that
any party or person provide permit discovery.” FedR. Civ. P. 26(c)(2). The burden is on the
moving party to demonstrate good cafmehe requested protective ordBenavidez v. Sandia
Nat'l Lab. 319 F.R.D. 696, 721 (D.N.M. 2017).

Under Rule 30(b)(6), a party may nameeautity as a deponent and “describe with
reasonable particularity the matters for examination” of that entity. Fed. R. Civ. P. 30(b)(6). The
entity must then designate one orrmipersons to testify on its behatf. Accordingly, “[a] good
rule 30(b)(6) deposition — fro both parties’ standpomit- requires cooperatiorPeshlakai v.

Ruiz No. CIV 13-0752 JB/ACT, 2014 WL 459650, at *25 (D.N.M. Jan. 9, 2014). “The [entity]
must produce fully prepared and knowledgeatiteesses on the topics designated, but the

guestioning party must be speciih what it wants to know.Id.
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ANALYSIS
1. Undisputed Topics

As an initial matter, in its opening brief diitiff Cincinnati take issue with all nine
topics provided by the class representatiiergants and proposes amended language for many
topics. In response, the class representativgsdispute Topics One, Four, and Eight and state
that Topics Three, Five, Sigeven, and Nine are undisput&geDoc. 101 at 6 (“The Former
Clients do not object to Cincintia understanding of the agreent on these topic areas.”). The
class representatives assert, hosvethat “it is superfluous for the Court to rewrite the topic
areas, as requested by Cincinndtl.”Plaintiff Cincinnati, on tb other hand, argues that the
Court should issue an Order with the wordingrdposed to the class representatives and to
which the class representatives agreed. For theodaitarity, the Court ages with Plaintiff and
repeats the agreed language i ¢bnclusion of this order.

Further, in its opening brief, Plaintiff @¢innati objects to Topic Two as ambiguous,
overbroad, irrelevant, and seegiinformation protected by the weproduct and attorney-client
privilege. Doc. 96 at 10-12. It offers no proposedritten language, and so the Court assumes
that it seeks to strike Topic TowThe class representatives do dispute Plaintiff's argument on
Topic Two, and indeed, fail to mention Topic dat all. Accordingly, the Court will strike
Topic Two.

Lastly, Plaintiff objects to TopiFour as irrelevant and arguést the Court should strike
it. Doc. 96 at 14-15. The class representativeseatp withdraw the topic, but state that
“withdrawal should not be constrdi¢o forfeit any right to exaine Cincinnati’s representative
about any coverage positions asserted in theatipe complaint.” Doc. 101 at 6. The Court will

note the class representative defenslamithdrawal of this topic.
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2. TopicOne
With Topic One, the class representativesksto question PlainfiCincinnati about

the underwriting of any policies issued by You or consideration by You of any

policies to be issued by You for coverage of Paul Donisthorpe; L. Helen Bennett,

Judy Mahar, Scott Kominiak, and/or Liane Kerr, including but not limited to the

Directors and Officers Liability Ricy, BCN 0007591 issued by Cincinnati as

described in Plaintiff's Complairand attached as Exhibit 3.

Doc. 96-1 at 2. Plaintiff arguesatthis topic is “not reasaibly particular and ambiguous
rendering it impossible taddress.” Doc. 96 at 9. Plaintiffsstead propose that Topic One be
amended to

Cincinnati’s initial decigin to issue Policy No. BCP-000Fbto Desert State Life

Management, Inc. for the April 12012 to April 17, 2013 policy period, its

decision to issue renewal PolicyoN BCP-007591 to Desert State Life

Management, Inc. for the April 17, 2018 April 17, 2016 policy period, and its

decision to issue renewal PolicyoN BCP-007591 to Desert State Life

Management, Inc. which incepted on April 17, 2016.

Doc. 96 at 10.

Plaintiff suggests this re-write in orderdore its objections. Spdidally, Plaintiff seeks
clarity on the meaning dfunderwriting’ out ofconcern that Class Representative Counsel may
be ascribing a meaning to ‘underwritingffdrent from its commomnl understood meaning.”
Doc. 102 at 5. Plaintiff believes that the clagg@sentatives seek tasbny related to claim
coverage decisions, while the teumderwriting only refers toetisions on issuing and renewing
a policy. Yet, in the class representativespanse to the presemition, they define
underwriting to mirror Plaintiff's definitionSeeDoc. 101 at 4-5 (listing the Black’s Law
Dictionary definition of underwte as “to execute and delivan insurance policy,” and “to
undertake to pay.”). Accordingly,éhCourt disagrees with Plaintifiat the term “underwriting”

is ambiguous. Additionally, the Court agrees with the class repadisendefendants that “to the

extent that Cincinnati ascribes some otheamning to the term ‘underiting,’ the Former
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Clients should be permitted to explore thrtaning and any otheraaning that Cincinnati
ascribes to the term.” Doc. 101 at 5.

Further, even if the class representatiwdsseek testimony about coverage decisions,
and not just about the decisionissue and renew a policy, Plafhticknowledges that coverage
decisions are addressed by Topgtoge and Nine. In other wordBJaintiff Cinannati must
prepare its Rule 30(b)(6) witases for such questions and wiegtthe class representative
repeated the same request in midtipopics is inconsequential.

Plaintiff also objects to Topic One becaits#rgues that the term “consideration” is
“susceptible to multiple meargs, rendering the Topic not reasbly particular, ambiguous, and
overbroad.” Doc. 96 at 9. However, Plaintiff aeno further explanatio Plaintiff’'s objections
to particularity, ambiguity, and overbreadtle aat least in part, addressed by the class
representatives’ limiteon of the things under considéom: “consideration by you of any
policies to be issued by You for coverage of jmas individuals].” Give Plaintiff’'s conclusory
argument related to the term “cagsteration” and the class repretatives’ limitation of the items
under consideration, the Court finds thistmor of Plaintiff's agument unpersuasive.

Lastly, Plaintiff objects to Topic Oneebause the request for testimony regarding any
policies to be issued to certain individual®verbroad, unlimiteéh time and scope, imposes an
undue burden on Plaintiff, and isalevant because it is not lirad to the Desert State Policy.
Doc. 96 at 9. The Court agrees that the testinatiopld be limited in time. As Plaintiff’'s note,
Paul Donisthorpe pled guilty to acts takeeasly as 2009. Doc. 96 at 2. Given this, the Court
will limit the temporal scope to polies issued in 2005 or thereatfter.

Next, although Plaintiff genellg asserts that the clasgoresentative’s request is

burdensome, it does not explain why thisasAs a result, the Court cannot evaluate any
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specific burdens related to Ri&iff providing testimony about fey policies.” Nor is the class
representatives’ request burdensome on its fee only policy at issue may, in fact, be BCN
0007591. The class representative defendants,Jyeswiacluded a more open-ended question
(any policies issued for coverage to ceriamfividuals, including BCND007591) should other
policies or coveragexist. Plaintiff presents no evidence tb#ter policies ora@verage exist, or
that it would be an undue burden to discussrgtbéicies or coveragthat may exist for the
listed individuals. Moreover, the class represivdadefendants have limited “any policies” to
be policies issued to coverage for a firsét of individuals. As such, beyond the temporal
limitation to which the Court ages, Plaintiff has not shown good sauo rewrite Topic One to
include a limitation in scope arhs not shown that the Topicaserly broad or irrelevant. The
Court, therefore, grants in part and deniegart Plaintiff's Motionas to Topic One.
3. TopicEight

Topic Eight seeks testimony on “[a]ny aallcommunications li&veen you and Paul
Donisthorpe; L. Helen Bennett, Judy Mahar, $8@miniak, and/or Liane Kerr, or any third-
party (not including Your lawyersglated to the allegations in Your Complaint.” Doc. 96-1 at 3.
Plaintiff objects becauseHis topic is not reasonably partiaunl is open-ended, is overbroad, and
is unduly burdensome.” Doc. 96 at 21. Plaintdéks to amend the topic to “[clJommunications
between Cincinnati and Pabbnisthorpe; L. Helen Bennett; Judy Mahar; Scott Kominiak,
and/or Laine Kerr regarding Cincinnati’'s dersfilcoverage to Donikbrpe and Desert State
alleged in Cincinnati's Complaint.” Doc. 96 at 22.

Plaintiff proposes a rewrite to this Topiedause “[tthe Amended Complaint consists of
92 paragraphs [and] Cincinnati is not requiteguess which of thallegations the Class

Representative Defendants seek testimony regarding.” Doc. 96 at 21. Notably, Plaintiff does not,
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and could not reasonably, objecthe notion that the class repeasatives are entitled to obtain
deposition testimony frorlaintiff about the allegations Piff has made in its Complaint.
Instead, Plaintiff’'s objection ihat its Complaint is so brodhdat its 30(b)(6) testimony should
be more limited than the paramestef the Complaint. But, to the extent the Complaint is broad,
it is broad because Plaintiff, the master sf@Gomplaint, made it so. Plaintiff presents no
compelling argument as to why the class repitasers should not be entitled to question a
Cincinnati representative abatdmmunications relatetd all allegations inhe Complaint.

Plaintiff further objects to Topic Eight becauthe reference to “any third-party” is
vague, overbroad, and not reasonably particulae.Cldss representatidefendants assert that
Plaintiff provides no basis for limiting the tapio only communications between Cincinnati and
Desert State Life Manageent affiliates. Insteadhe class representatveeek testimony about
Cincinnati’'s communications withlahdividuals that relate to the allegations in the Complaint.
The Court can envision hypothetidhird-party communicationthat are not discoverable.
Plaintiff, however, has not sought protectioonfrdisclosure of a communication with any
particular third-party. If Plainff seeks protection from disclosiof a communication with a
particular third-party, & Court will allow Plaintiff to filea supplement niater than seven
calendar days from the date of this Order thatsjgally identifies the third-party with whom it
has had a communication thiaasserts is not discoverable. g&mt such a supplement, the Court
denies Plaintiff’'s Motio as to Topic Eight.

4. Deposition of Victor Peters

In response to the class representative defendants’ initial Rule 30(b)(6) deposition

request, Plaintiff Cincinnati advidall Defendants that it woujgroduce three witnesses, likely

including Victor Peters, as representativi@sc. 96-5. After receiving that information,
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Defendant Donisthorpe also requekste depose Victor Peters as a fact witness. Doc. 96-6. In the
present motion, Plaintiff Cincinnadisserts that Mr. Peters should not be subjected to two full,
separate depositions and seeks a protective oratewtuld require Mr. Peters to sit for only one
deposition, subject to the 7-hadime limit in the Orde Setting Case Management Deadlines and
Discovery Parameters (Doc. 49), where he caguestioned as a Rule 30(b)(6) witness and as a
fact witness. Doc. 96 at 25-26. Defendant Ddmagpe did not respond to Plaintiff's Motion for
Protective Order, but the class representatefendants did, opposing Plaintiff’'s request for a
single deposition of Mr. Peters.

As Plaintiff points out, unddRule 30(a)(2)(A)(ii) a party st obtain leave of the court
to take more than one deposition of any particwimess, unless the parties stipulate otherwise.
However, the class representative defendants dngii¢he depositions of Cincinnati’s corporate
representatives, including Mr. Peters if desigda@® such, and the deposition of Mr. Peters as a
fact witness should take place separately @depto cure any timeonstraints and to avoid
confusion in the record about whet Mr. Peters is testifying asarporate representative or in
his individual capacity. Doc. 101 at 7.

While the Court is unaware of any authofitym the Tenth Circuibr this District, and
neither party cites any, the South®istrict of New York hasddressed this precise issue. In
Sabre v. First Dominion Capital, LL,@he court held that “the deptisn of an individual who is
noticed as an individual witness pursuant td.FR. Civ. P 30(b)(1) and who is also produced as
a corporate representative pursuant to Fe@iWr.P. 30(b)(6) are presumptively subject to
independent seven-hour time limits.bND1CIV2145, 2001 WL 1590544, at *1 (S.D.N.Y. Dec.
12, 2001). The Court agrees because, as reasoSathig the deposition od Rule 30(b)(6)

witness “is substantially tferent from a witness’s depitisn as an individual.ld. A Rule
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30(b)(6) witness is “responsibier providing all the relevanhformation known or reasonably
available to the entity,” and the witness’s aasswbind the entity, whicis different than an
individual testifying abouhis personal knowledgél.; see alsd.a. Pac. Corp. v. Money Mkt. 1
Inst. Inv. Dealer285 F.R.D. 481, 487 (N.D. Cal. 2012) (tivas omitted) (haling that “[t]he
testimony of an individual . . . is disct from the testimony of an entity”).

Said another way, a Rule 30(b)(6) depositga deposition of an entity, through a
representative designated by the entity, nd¢osition of the person designated as the
representativeSeeFed. R. Civ. P. 30(b)(6Villiams v. Sprint/United Mgmt. Cd\o.
CIVA032200, 2006 WL 334643, at *1 (D. Kan. Feb2806) (“[A] Rule 30(b)(6) deposition is
not the deposition of a person but rather oéatity.”). The Ruleé30(b)(6) deposition should
therefore not count against theé allowed for the deposition afperson who also happens to
be designated as a representative, becaustutbe30(b)(6) depositiois not actually of the
individual, but of the entity. While courts hakeld that it is proper for a deponent to be
guestioned as a Rule 30(b)(6) witness and asdividual fact witngs in the same deposition,
see, e.gAydin & Co, LLC v. Jewelers Mut. Ins. Cblo. 2:07-CV-2780, 2010 WL 11519514, at
*3 (N.D. Ga., Mar. 23, 2010), that does mean tuath depositions can only take place as one,
combined deposition.

TheSabrecourt also addressed the potentialgamesmanship if only one combined
deposition is allowed of a Rule 30(b){@tness who is alsa fact witness:

If defendants’ interpretation were corread a person who is both an individual
witness and a 30(b)(6) witness were pregtively subject to a single seven-hour
deposition there would baulstantial potential for oveeaching. For example, any
entity that wanted to limit the testimonyan individual could accomplish that goal by
designating the individual a38(b)(6) witness; nder defendants’ terpretation, every
minute spent conducting the 30(b)(6) deposi would be deductefrom the time

available to probe the witness’s immiual knowledge. Conversely, defendants’
interpretation would also permit an entity to curtail 30(b)(6) examinations by
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designating as a 30(b)(6) wisga person who previously testified for six-hours as an
individual and has only orteour left on his or her pramptive seven-hour clock.

2001 WL 1590544, at *1. Similarly problematic, if Defendants deposed Mr. Peters as a fact
witness before requesting Ru8(b)(6) depositionslaintiff’s theory of depositions would
unfairly prevent it from designatintgm as the Rule 30(b)(6) repssgative because he could not
be deposed further (absent i@siation or court order).

Plaintiff relies onn re Lincoln National COI LitigationNo. 16-cv-6605, 2019 WL
7582770 (E.D. Penn. July 15, 2019) to support itstipagthat allowing two depositions of Mr.
Peters is burdensome and woptdvide Defendants with an waif strategic advantage. The
court inIn re Lincolnaddressed whether a plaintiff cdonduct a second Rule 30(b)(6)
deposition of an individual previously idenéfl by the defendant corporation and deposed in a
Rule 30(b)(6) deposition by a different plafiht2019 WL 7582770, at *1. The court held that
the requesting plaintifiad not shown good cause to allow a second Rule 30(b)(6) deposition of
a witness already deposed in a Rule 30(b)(6) capaditst *3. Such is not the case here. Here,
the Defendants are not seeking to depose Mrr$agea Rule 30(b)(6) witness twice. Instead,
they are seeking to depose homce as a fact witness and, sapaly seeking a Rule 30(b)(6)
deposition with the understandingthPlaintiff Cincinatti, not Defedants, get to decide who the
Rule 30(b)(6) witness(es) will be. To the extbtit Peters will be deposed twice (albeit in
different capacities), the 30(b)(@eposition is the product &faintiff's decisionto designate
him as its representative.

To be sure, the Court agrees that Deferglainbuld not use two depositions to harass or
unreasonably burden Mr. Peters with duplicatuestions when those questions have no
independent significance depemglion whether they are answeredis representative or

individual capacitySee In re Motor Fuel Tempure Sales Practices LitigNo. 07-MD-1840,

10
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2011 WL 13077509, at *2 (D. Kan. 2011) (reminding the deposing party that a second
deposition of a witness in his individual capad#yot a second chantequestion the witness
as a corporate representative). The Court doeassume, however aty for improper purposes,
Defendants are unnecessarily seekkingepose Mr. Peters twice.

For the reasons set forth abotree Court denies Plaintiffslotion as to the deposition of
Victor Peters. Defendants can take two depositididr. Peters, one as an individual fact
witness and one as a Rule 30(b)(6) witness, sabfect to the 7-hour time limit in the Case
Management Order. In takingabe depositions, however, Defentsamust remain cognizant of
the capacity in which Mr. Peters is tegiify and tailor theiguestions accordingly.

CONCLUSION

For the above reasons, the Gaynants in part and deni@spart Plaintiff’s Motion
Regarding Depositions (Doc. 96). fielation to the disputed tag® (One and Eight) the Rule
30(b)(6) deposition shall proceed in accordanith this Order and the language below.
Regarding Topics Three, Five, Six, Seven, anteNihe Rule 30(b)(6) deposition shall proceed
in accordance with the language to which theigaftave agreed. Foratity, the Court repeats
that language below. Finally, the Court notes thhas stricken Topic Two and that the class
representative defendants haviehdrawn Topic Four. Thushe Rule 30(b)(6) deposition will
proceed as described in tharious topics as follows:

(1) The underwriting of any policies issuég You or consideration by You of any
policies to be issued by You for coverage of Paul Donisthorpe; L. Helen Bennett,
Judy Mahar, Scott Kominiak, and/or Liane Kerr, including but not limited to the

Directors and Officers Liability Ricy, BCN 0007591 issued by Cincinnati as

11
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described in Plaintiff's Complaint and atteed as Exhibit 3The Court limits the
temporal scope to policiessued in 2005 or thereafter.

(2) Stricken.

(3) The facts that Cincinnati believes supports¢taims made in Count |, Count Il, Count
lll, and Count IV of the Amended Complaint.

(4) Withdrawn.

(5) Part 1: The decisions made by Cincinnati related to the initial issuance of the Policy,
subsequent renewals, and coverfmgeDonisthorpe and Deserta®¢ that is at issue in the
Cincinnati lawsuit.

(5) Part 2: Cincinnati’'s policies or procedumggractices related to attributing a material
misrepresentation made by one insured tonsotied under the Cimati Policy at issue
in this lawsuit.

(6) Your interpretation of the folloimg terms contained in the Policy that is at issue in this
litigation: “insured(s)”; “theinsured(s)”; “insured entity”; “material misrepresentation”;
and/or “wrongful act”.

(7) Cincinnati’s interpretation of language iretmsuring Agreement of the Policy issued by
Cincinnati to Desert State thigtat issue in this lawsuitith respect to the Class Action
Lawsuit that is at issue in this litijan, including withoutimitation the language
contained in the Insuring Agreement th@tncinnati will pay on behalf of the
‘insureds™.

(8) Communications between Cincinnati andiF@onisthorpe; L. Helen Bennett; Judy
Mahar; Scott Kominiak, and/or Liane Kerr regagiCincinnati’s deral of coverage to

Donisthorpe and Desert State ghe in Cincinnati’s Complaint.

12
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(9) Information received by Cincinnati regard the application misrepresentations and
nondisclosures alleged in Cincinnati’s Conipiaand Amended Comgiat; Cincinnati’'s
investigation into th application misrepsentations and nondisclosures alleged in
Cincinnati's Complaint and Amended @plaint; and the process undertaken by
Cincinnati to make the coverage dearsalleged in its Complaint and Amended
Complaint regarding the application misrepentations and nondissures alleged in
Cincinnati's Complaintad Amended Complaint.

The Court further denies Plaintiff's Mofn for Protective OrdeRegarding Depositions
as to the deposition of Victor Peters. Defendanatstake two depositiored Mr. Peters, one as
an individual fact withess and one as a RuldB6] witness, each sudijt to the 7-hour time
limit in the Case Management Order.

Because the deadline for discovery expwadAugust 28, 2020, and this case is set for
trial on January 25, 2021, the Colimtits the parties to 30 days frothe entry of this order to

conduct the above depositions.
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