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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ALBUQUERQUE PUBLIC SCHOOLS,

Plaintiff,
V. Civ. No. 18-1029 KK/LF

LINDSAY SLEDGEget al.,
Defendants.
Consolidated with
LINDSAY SLEDGEet al,
Plaintiffs,
V. Civ. No. 18-1041 KK/LF

BOARD OF EDUCATION OF ALBUQUERQUE
PUBLIC SCHOOLSet al.,

Defendants.

MEMORANDUM OPINION AND ORDER
REGARDING ALBUQUERQUE PUBLIC SCHOOLS’ IDEA BRIEF IN CHIEF

THIS MATTER is before the Court aAlbuquerque Public Schools’ (“APS”) Original
Complaint for Review of IDEA Administrative Decision (Doc? {)%Complaint”), filed November
6, 2018, and Albuquerque Public School[s’] IDEA Brief in Chief (Doc.(1&ppeal Brief”), filed
April 1, 2019 bothseeking review of the October 7, 2018 Decision of the New Mexico Public
Education Department (“NMPED”) Due Process Hearing Officer (“DPHOIN ire Sledge et al.
v. Albuquerque Public Schools et,dDPH N0.1819-01("Decision”). The Qurt’s jurisdiction

over APS’ Complaintarises under 20 U.S.C. 8§ 1415, which prosithat a party aggrieveoly a

! References to “Doc.” are to the docketiv. No. 181029 KK/LF (D.N.M.). References toSledgeDoc.” are to
the docket in Civ. No. 18041 KK/LF (D.N.M.). By Order entered July 23, 2019, the Court consolidated these
actions, however the dockets were not merged. (Doc. 25, Sledge Doc. 31.)
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due process hearing officer’s decispursuant to the Individuals with Disabilities Education Act,
20 U.S.C. 88 140et seq(“IDEA") , has the right to bring a civil action in federal court without
regard to the amount in controversy. 20 U.S.C. § IX2%(3).

The Court having reviewed the entire administrative record and the parties’ submissions
and being otherwise fully adviseBINDS that (1) the Decisiorshould beREVERSEDt0 the
extentthe DPHOconcludedhat APS failed to offer Studentfiee appropriate public education
(“FAPE”) for preschool;but, (2 the Decisionshould beAFFIRMED to the extentthe DPHO

concludedthat APS failed to offer Student a FAPE for kindergaded orderedAPS to offer

Student homebound services with optional socialization opportunities for her kindergamtén y

I. Factsand ProceduralHistory

P. S:G. (“Student”)was born in 2013. Qoc. 127 at 37) Studentas Dravesyndrome
andas a resulhashad lifethreatening seizures sincdancy. (Doc. 123 at 9,12-14) Student’s
physicians havprescribed legal medicatisto reduce the frequency addrationof her seizures.
(See, e.gid. at 1214, 104, 115.)However, these medicatiohavenot alwayseeneffective and
have causiseriousside effects includingiconsolable screaming and respiratory depressioth
Studenbften needeémergencynedical servicewhen these were the only medications she.took
(Doc. 12-3 at 12-14; Doc. 12-7 at 37-40, 65.)

After Student’s familymovedto New Mexico in 2016the New Mexico Department of
Health(*NMDOH?”) designate®tudentsa qualified patient with a debilitating medical condition
whose primary caregiveRefendantindsay Sledge (“Mother”)mayadminister cannabis to her

pursuant to the Lynn and Erin Compassionate Use Act, N.M. Stat. Ann.-8B-2&t seq.

2Pursuant to 28 U.S.C.686(c) and Federal Rule of Civil Procedure 73, the parties have consentedndetsigmed
to conduct dispositive proceedings and order the entry of final judgment. ZB@&ledge Doc. 2}
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(“CUA") .2 (Doc. 127 at 4342.) The administration of cannabidiol (“*CBD”) three times daily as
a maintenance medicatidrand cannabis oil at the onsetao$eizureas a rescue medicatidmas
greatly reducethe frequency andurationof Student’s seizuresithout anyseriousside effects
(Id. at 42 46.)

In the fall of 2016, APS informédotherthat Student could not receive cannabis on school
grounds. (Doc. 1-Z at 45.) As a result, Mother requeshkeineboundervicesfor Studenfrom
APSpreschool IEP specialiBatty Odegard. (Doc. 126 at7,9; Doc. 127 at 4445.) In February
2017, Student’s neurologi§eema Bansal, M.Dcompleted an APS form entitled “Consideration
for Home Bound Placement,” on which Dr. Bansal indicated that Student was “unabletimnfunc
in the school setting, even for a shortened day at this time or for a period totaling 52lweaks
the school year.” (Doc. 12 at 86081.) In addition, on March 1, 201y. Bansal wrote a letter
to whom it may concern, in which she stated:

[c]hildren with Dravet syndrome may have prolonged seizures that require

medication to stop. At home, “rescue medications” are used to stop these prolonged

seizures. Generally, the use mfscue medications does not prohibit school
attendance, if the school has a nurse or other provider who is comfortable

3 The CUA was amended on April 4, 2019. 2019 N.M. Laws Ch. 247 (S.B. 406) (appgpret, 2019). Citations

to New Mexico Statutes Annotated 8-28-1 and subsequent secticar® to the CUA in effect when the DPHO issued
the Decisiorpresently on appealThe Court does not address the amended CUA in this Memorandum Opidion a
Orderbecause it was not in effect at the time the DPHO iskaeldecision and neither side has argued that it should

apply.

4 The United States Drug Enforcement Administratiorendly placed FDA-approved drugs that contain CBD
derived from cannabis and no more than 0.1 percent tetrahydrocannabimblednle V of the federal Controlled
Substances Act83 Fed.Reg.4895002, 2018 WL 4632087 (Sept. 28, 2018). However, themmiszcord evidence

that the CBD Mother gives Student is an “Fapproved drug[].” Rther, the record reflects thattall relevant times
there was only one such drug, Epidiolex, &afendants Sledge and Guba (“Parents”) had not yet decided whether
to seek a prescription foit due toits high cost and the risk of changing Student’s medication regimen. (Ddcatl2
57-58, 63.)

5 Thecannabis oiMother gives Student has a 1:1 radfcdCBD to tetrahydrocannabinol (“THC”). (Doc. I2at 64.)

¢ The term*homeboundservices” refes toservices providedh a student’'s homeby [APS] personnel. They would
include licensed special education teachers and licensed related service providlees228 at 30.)
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administering these medications . . . . [Student’s] mother states that prkscribe

rescue medications (rectal diazepam, intranasal midazolam) cause patient [to] be

irritable for 24 hours after use. She reports that using CBD oil shortens the duration
of the seizure without these side effedfghile the number or length of school days

can be adjusted for [Student], we cannot predict when or where her seizures may

occur. There are no medical barriers to [Stat] being in school. HorAeound

education, however, will provide an environment in whigkuflent’s] mothers

able to provide what she feels is an effective rescue medication
(Doc. 12-3 at 85.)

APS determined th&tudentwas eligible to receive special educatiand relatedervices
due to heotherhealthimpairment (“OHI”)of Dravet yndrome, Doc. 123 at 6061, 7476), and
held a meeting on March 16, 2017 to develogE® for her. (Doc. 123 at 8797.) Mother
attended the meeting, as did Ms. Odegard and several other APS empluykee87() The Prior
Written Notice of Proposed ActionSPWN”) generated at the meeting indicatbat APS
proposed to provide Student withter alia, Extended School &ar (“‘ESY”) servicesndspecial
education services for one hour per day in a special education preschool claasiti®, EP
team accepted tbe proposals (Doc. 123 at 9697.) The PWN further indicagethat APS
proposedo provideStudent withhomeboundservices butthe IEP team rejected thoposal
because Student “is able to attend her neighborhood school with accommodations sgssific t
medical needs?” (Id. at 96)

The parties dispute whether Mother agreed with the IEP team’s atetisit Student

should attend preschool in lieu akeceivinghomebound services. Mother testified that she

requested homebound services, but “someerather Ms. Odegard or “the homebound

7 APS contends that the DPHO’s Finding of Rdot 9 is clearly erroneouéDoc. 15 at 2728); and, the Court agrees
insofar as it mistakenly posits that the March 2017 IEP team rejected dvondegervices for lack of documentation.
(Doc. 121 at 395.) The DPHO cited to no record evidence, and thet @as found none, indicating that the team
rejected homebound services for this reason.



person®—“said she needed to try school before they went to homebound.” (Ddcatl25.)

Ms. Odegard, in contrast, testified that Mother “did want [Student] to go to schidot” {26 at
17-18); and, APS employee Kathleen Barrett testified that Mother was told homeleouiceés
were available to Student, but Mothferanted [Student] in school; and the committee was doing
their best to find a way for [Student] to participate, and [Mother]agasell.” (Doc. 126 at 68,

70.) Also, m the date of the meeting, Mother completed a form entitled “Consent for Initial
Special Education Services,” on which she indicatddagtee with the recommendations of the
IEP team andlo give permissiorfor my child to receive recommended servicegDoc. 124 at

102 (emphases in original).)

Neither Student’s written IEP nor tlRVN indicates that Mother planned to accompany
Student to preschool to remove her from campus and give her cannabis in the eventuoéa seiz
(See generallipoc. 123 at 8797.) However, this plan was discussed at the me&lirioc. 12
6 at 1213.) Mother testified that it was APS employee Rochelle Renteria who suggested that
Mother accompany Student poeschool, but Ms. Renteria disputed this. (Doc.71&t 45; Doc.

128 at 7.) Student’s teachekisa BolesSmith and school nurs®any Makwere awarethat

8 The “homebound person” was presumably Kathleen Bar(&tc. 127 at 45.) Ms. Barrett attended Student’s
March 2017 IEP to cover féxPS’ homeboundserviceshead teachefDoc. 126 at 6768.)

9 APS submittedhis document on August 20, 2018 in preparatiotHferdue process heariras page 15 of its Exhibit
O. (Doc. 124 at 710, 102.) It does not appear to have hefgred or admitteihto evidence athe hearing or relied
on by the DPHO in her Decision. However, APS included it in the record ohiathative proceedingiled in this
case (id.), and Parents have not objected to its inclusion. The Court thefieftsehat it may properly considére
document inconductingits modifiedde novoreview of the Decision.Garcia v. Bd. of Educ. of Albuquerque Pub.
Sch, 520 F.3d 1116, 1125 (10th Cir. 2008)

10 The DPHO found that at the March 2017 IEP meeting, Mother “statedasha bnefhour window in which
Student’'s medication had to be administered.” (Doel &2 396 (citing Doc. 1B at 16, 18).)It is unclear whether
the DPHO (oMs. Odegardthe witness on whose testimony the DPHO releal} referringo Student’s maintenance
medication or her rescue medication. Regardless, Mother’s testimony atelpeatess hearing clearly establishes
thatto be effectiveStudent’s rescue medication of cannabis oil must be administerdad tthto three minutes of
the onset of a seizurgDoc. 127 at 46.)



Mother planned to accompany Student to preschool to remove her from campus and give her
cannabis in the event of a seizure. (Doc61& 24, 3435; Doc. 131 at 23.) At no time did
Parents provide Student’s school wittedication to trat Student’s seizures. (Doc.-62at 42;
Doc. 127 at 65.) Had Parents provided the school with prescription medicdtgoschool nurse
could have administeratito Student. (Doc. 12-6 at 50; Doc. 12-7 at 34.)

Student began attending preschatter neighborhoo&PS schoolin March 2017. (Doc.
12-3 at 96, 169; Docl26 at 20.) For the rest of the 202617 school yeaandfor the ESY of
2017, Mother accompanied Studentgrmeschool and sat iBtudent’sclassroom so that she could
remove Student from campus and give her cannabis in the event of a s@bnrel26 at 20
21; Doc. 127 at45-46) Studentlsoattended preschool at her neighborhood APS school for the
2017-2018 school year, and Mother again accompanied Student so that shiencowddStudent
from campus and give her cannabis in the event of a seizure. (B8atlB9; Doc. 17 at 46
47) During this school year, however, Mother veditn her car or in the staff lounge pursuant to
Student’s teacher’s suggestion. (Doc.61at20-21, 24, 34-36Doc. 12-7 at 47.)

Although her IEP called for her to attend preschool only one hour per day, Student often
stayed for the full tweanda-half hours per day. (Doc. 42at 96; Doc. 156 at 13, 20, 25Doc.
12-7 at 46.) Student missed one or two days per week due to her, her siblings’, and Mother’s
appointments and illnesses. (Doc-7l2at 4546, 48.) Despite her frequent absences, Student
made good educational progress. (Doc. 12-6 at 39, 62.)

OnMarch 12 and April 22018 APS held aneetingo develogStudent’s IEP for the 2018
2019school year, when Studembuld be attendinggsindergarten.(Doc. 123 at 18586.) Mother,

Ms. BolesSmith, and several other APS employees attended this medtohy. At the time of



themeeting, Motler was considering homeschooling Student because she felt she could not be at
school with Student

for six hours, because kindergarten is different than preschool in regards to

[Student] missing days. She can't miss several days a week because | have

appointments or my other kids have appointments. You know, that won't fly once

she is in kindergarten. . . . | ¢cabe here all day, every dayjust can't do that

anymore.

(Doc. 127 at 50 (quotation marks omitted).) However, Mother wanted Studesttdive a public
education and did not want to homeschool hkt.) (

According to the PWN generatedia¢ March/April 2018 IEPneeting APSproposedhat
Student attendull-day kindergarteim a crosscategorical classroomt her neighborhood school
with a oneon-one educational assistant, and the IEP team accepted these profipsald 23 at
19798.) The PWN furtheindicates that APBroposed homebouneérwices for Student, but the
IEP team rejected this propodmcause “[a]t this time there is no documentation, medically or
academically, to suppofthjomebound services.” (Doc. -Rat 197 see also, e.gDoc. 126 at
30 (Ms. BolesSmithtestified that homebound services were “broughtatpthe meeting Doc.
12-8 at 4 (special education teacl&DebbanSolomon testified that homebound serviogse
discussed at the meeting but “the team” felt a classrem@s Student’sleast restrictive
environment) Doc. 128 at 17 (head special education teadHerSmith-Olson testified that
homebound services were discussed at the meeting but “[i]t did not seem an apprageate i
for [Studert] based on her educational needsNlother testified thaat the meetingshe told APS
specialeducation gncipal LisaOliphant, “I sought out homebound and you guys denied it.” So,

you know, we've already been down that road. And it wgsu know, [Ms. Oliphant] said

[Student] needed to be in school.” (Doc. 12-7 at 57.)



The PWNgenerated at the March/April 2018 IEReetingalso indicates that Mother
proposedan abbreviated schedule for Studdmit the IEP teamejected thgproposalbecause
“[t]here is no current data that supports the need for an abbreviated scheduleraethig@oc.
12-3 at 197 see also, e.gDoc. 126 at 31; Doc. 1Z at 17) Mother explained that she requested
an abbreviated scheduie Studentecauseshecould not accompany Student to school all day,
every day, nor was she willing to send Student to school witheamteans to receiveannabisas
a rescue medication(Doc. 127 at 50.) Although ay APS parent has the right to request half
day kindergarterother testified thashe did not know about this right and Ms. Oliphant did not
advise hepof it. (Doc. 127 at 2123, 53.) Ms. Oliphantconfirmed Mother’s testimony on this
point butaddedhat she toldMother she could reach out to Student’s school principal “[a]bout her
options.™* (1d.)

APS kept the following health records regarding Student:

(1) a ‘Health Evaluation Summaryy Joan Gugliotta, R.N., dated August 25, 2016
statingthat Studentvas“on Kep[p]rat?and CBD daily . . . and Vers&thnd Cannabis as needed,”

(Doc. 12-3 at 40);

11 The DPHO noted “several inconsistencies in the testimony of Ms. Oliphiagitfound that “[s]halid not present
as a credible witness.” (Doc.-12at 402.)

12 | evetiracetamalso known a¥eppra, “is used in combination with othewedications to treat certain types of
seizures in adults and children with epilepshttps:/medlineplus.gov/druginfo/meds/a699059.Htast visited Jun.
4, 2019).

13 Midazolam, also knan as Versed, is usétiefore medical procedures or before anesthesia for surgery to cause
drowsiness, relieve anxiety, and prevent any memory of the event. Midemia a class of medications called
benzodiazepines.https://medlineplus.gov/druginfo/meds/a609003.Htadt visited Jun. £2019).
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(2) a “Medical Examination Form” by Dr. Bansal, dated NovembeR(,6, listing
Student’s medications as levetiracetam, acetazolathaeg CBD, (Doc. 12-3 at 57);

(3) a “Seizure Medical Management Plan” by Mothaasited March 29, 2011isting
Student’s medications as Keppra, Diamox, and CBD, (Doc. 12-3 at 108);

(4) two forms entitled “Student Health Action Plan for Staff, Seizure DisordueNurse
Mak, dated March 29, 2017 and April 26, 20%#tingthat Student was “currently attending
school with mom’s supervision” and not on medication at schoolinstrdicting staff to “[c]lear
path so mom may safely evacuate [Student] off campus” in the event of a seinae] ZB at
112; Doc. 12-4 at 254);

(5) a “Seizure Medical Management Pldoy Dr. Bansal, dated April 6, 2017, and a
“Seizure Action Plan” by Dr. Bansal, dated September 27, 2017, listing midazoladent's
medication in the event of a seizure, (Doc. 12-3 at 104, 115);

(6) a “Summary of Student Health Logs” indicatingttStudent had seizures at schonl
() June 21, 2017, on which date Mother removed her from campus “to take home and administer
cannabis; and (b) August 29, 2017, on which daBefendantDavid Guba took Student home,
(Doc. 12-3 at 99-1QGseeDoc. 12-6 at 5}

(7) a form entitledStudent Health Action Plan for Staff, Seizure Disorder” by Nurse Mak,
dated October 10, 2013tatingthat Mothemwason school campushile Student was in classd
Studentwas“not on medication at school,” amastructingstaff to “clear path smommay safely

evacuate [Student] off campus” in the event of a seizure, (Doc. 12-3 at 110); and,

14 Acetazolamide, also known as Diamox, used “to help control seizures in certain types of epilepsy.”
https://medlineplus.gov/druginfo/meds/a682756.Htast visited Jun. 4, 2019).

9
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(8) an “Individualized Healthcare PlaffiHP”) by Nurse Mak, dated March 19, 2018,
statingthat Studentvas on Keppra daily at home, “Parent fd&} not to keep Versed in Health
Office as [e]mergency [m]ed[icati¢;i and there was “[n]Jo [e]mergency [m]ed[ication] in
H[ealth] O[ffice],” andlisting as “nursing interventiasi to “[c]reate [an] Emergency Evacuati
Plan and distribute to classroom stadfid to “[ijnstruct staff in safe emergency care of [Student]
during a seizure’® (Doc. 123 at 2000 ThisIHP was attached tStudent’s March/April 2018
IEP. (Doc. 12-3 at 188.)

Nurse Maktestified that there were other IHPs for Student, including one for the 2016
2017 school year(Doc. 131 at 3.) Howeveishedid not describe the contentstbéselHPs, and
they are not included in the recoft.

On July 3, 2018Parentssubmitteda Request forDue Process Hearinggainst Local
Educational Agency and State Educational Agency (“Requestduant to théDEA. (Doc. 12
1 at 522.) Parents’ Requestlentified their “proposed resolution . . . to the extent available” as
follows: (1) Sudent should attend fulime kindergarten and receivannabisas needed from
trained school personnel; (2) APS ahé NMPED should work together to extend the CUA’s
waiver of civil and criminal pena#isfor the administration of cannalis qualifiedstudentgo all
school personnel who work with Student during the school year; (3) APBaNWMPED should
compensate Mother for the hours sfteompanied Student pseschool in 2017 and 2018 at the

hourlywageof an educational aiclé4) APS shoulcamendStudent’slEP to accurately refletter

15 Pursuant to this plan, Nurse Maistructed staff to contact Mother and herself and make a note in a segifre lo
Student had a seizure. (Doc-1&t 3.)

16 The DPHO found that “[tlhe school nurse believed there were several IHfs Student, all designatifiglother]
as the person to deal with emergency care.” (Dod &4P399.) As APS observeshis findingis inaccurate The
IHP in the record does not designdether as the person to deal with emergency cédec. 123 at 200) The
contents of any other IHPs are unknovw8eeDoc. 131 at 3.)
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needs and serviceand,(5) APS andthe NMPED should pay Parentattorneys’ feegor their
Request’ (Doc. 121 at 2621.) Parents requested similar relief in their Statement on Relief
Requested, which thesubmittedon August 13, 2018. (Doc. 12-1 at 184-85.)

The DPHO helda threeday hearingon Parents’ Request on August 27, August 28, and
September 6, 2018(Docs. 126, 127, 128.) At the hearing, Mother testified that she would
prefer for Student to attend school aedeivecannabidrom school personnéh the event of a
seizure. (Doc. 17 at 5961.) Motherfurthertestified that she did not know what the next best
alternativewould be, and that she would consider homebound services but would prefer for
Student to be in school, because socialization is important for the development of' & soixat
and language skills.Id. at 6661.) Mother stated that she had not gletided what she was going
to do about Student’'s education because the outcome of the hearing could change ber decisi
(Id. at 60.) According to Motherat the time of thenearing Student wageceiving CBD,
acetazolamide, and cloniditffedaily, and cannabis andery infrequently Versed as rescue
medications. (Doc. 1-Z at 64.)At the time of the hearing, Studemés not attendingindergarten,
although she was enrolled at her neighborhood APS school. (Décatl28; Doc. 1 at 56.)
Mother testified that she was trying to homeschool Student but was “not equippedtbdeac
(Doc. 12-7 at 56.)

APS executive director of special education Ci8dyp Hoo testifiect the hearinghat she

knew of a student whraeceivedhomebound seices and alsattendecher neighborhood school

17 Parents also proposed that APS should evaluate Staddmonvene a Mitidisciplinary Evaluation Teamto
determine whether Student is eligible for special educationcesnads a studemtith autism. (Doc. 12 at 21.)
Neither side haappealed the DPHQO'’s findings, conclusionsprers regarding this issue.

18 Clonidine is usedinter alia, “to control symptoms of attention deficit hyperactivity ddsr . . . in children.”
https://medlineplus.gov/druginfo/meds/a682243.Ktast visited Jun. 5, 2019).
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for some instructiod? (Doc. 128 at 30.) Ms. Soo Hoo also testified that APS would be “available
[sic] to provide homebound services to [Student] so that she continues to receive the Hdatice
she is eeding and [to] address the parent’s concern for the administration of nwdioabis.”
(Doc. 12-8 at 39.)

In their Proposed Findings of Fact and Conclusions of Law, submitt®dtober 2, 2018,
Parents sought an order: (1) requiring APS to nhakeeboundervices available to Student for
at least haldaysandto allow Student to attend schoa$ Parents see fibr socialization (2)
declaring that APS antthe NMPED denied Student a FAPE duritige 2016-2017, 2017-2018,
and 2018019school years; (3) reimbursing Mother for the hours she accompanied Student to
preschool at the hourlyvage of an educational aide; (4) requiring the NMPED"“develop
guidance” for local educatiahagenciego the effect that children who are eligible for services
under the IDEA and qualified to receive cannabis under the CUA are entitled toEaifrAlie
least restrictive environmentL(RE”) that does not rely on parent attendance; and, (5) declaring
that tre CUA conflicts with the IDEA andeprives studentsf theirright to receive a FAPE in the
LRE.? (Doc. 12-1 at 303-04.)

On October 7, 2018nhe DPHGOIssued a final writteecisionin which she made findings
of fact and reached conclusions of lafidoc. 12-1 at 386413.) Inter alia, the DPHO concluded

that“[g]iven the child’s need for medication that the school cannot legally adminiStedent’s

19 According to the DPHO, Ms. Soo Hoo testified that “a hybrid program could e mailable to Student using
homéound services and some limited attendance in the school setting Stutthent could socialize with peers.”
(Doc. 121 at 398.) The DPHO cited to no record evidence, and the Court has fmeydsapporting this description
of Ms. Soo Hoo's testimony.

20 Parents also sought an ordierding that APS denied Student a FAPE by failing to evaluate her for guisain
requiring APS to reimburse Parents for the private evaluation they ethtgidoc. 121 at 304.) Again, neither side
has appealethe DPHO'sfindings, conclusions, or orders regarding this issue.
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LRE is “the homebound setting with socialization opportunitigdbc. 121 at 41011.) The
DPHO further concluded thalPS’ “failure to provide Student with the IDEA required continuum
of services denied Student FAPEId.(at 411.) The DPHO also concluded that “[t]he presence
of Parent on campus to be available in the event of a s&vasrale factaequirement of Student’s
IEP,”?! but “[t]here is no evidence supporting Parent’s request for payment for the tingeshe s
at school.” [d. at 410.)
Based on her findings and conclusions, the DPHO ordered that:
1. [APS shall conduct ...an IEP meeting. . to provide Parent with the option
of a hybrid, homebound kindergarten placememth related services
provided either at school or in the home. Some additional timeoblgss
than three hours per wee#tt times determined by&hEP teamwill be

offered at the school so that Student may interact with p&éogher may
attend school during these . . . times, at her option, but she is not required

to.
2. In the alternative, Student may attendalfday kindergarten school day.
3. In the evenParent chooseto have the school nurse administer Epidiolex

during the time Student attends schqtiie NMPED shallwork with the
[NMDOH] to havethat medication as prescribed by a physician and
supplied by Parengvailable within 8 days ofParent’selection toutilize
this medication
(Doc. 12-1 at 411-12.)
APSfiled this civil action onNovember 6, 2018eekingreversal ofcertainfindings of
fact and conclusions of law in the DPHQO’s Decision, judgment wholly in its favor, andaad a

of costs. (Doc. 1 at 78.) In its Complaint APS allegsthat the DPHO erred in: (1) exercising

jurisdiction over issues related to medical cannabis; (2) finding that ARSegkjearents’ requesst

21 According to the DPHOo]nce homebound services were denied and [APS’] position wasdhatbis could not
be delivered to Student on school grounds, little choice was left to Parentatterdiopreschool with her-gearold
child so she could administer her preferred treatment and have Student feeeidadation she is entitled to under
IDEA. It was not a requirement of [AP$Jer se maybe more of the only alternative given the optiorfP6c. 121

at 405.)
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for homebound servicest the March 2017 and March/April 201BP meeting; (3) finding that
all of Student’s IHPs designat®tbtheras the person to deal with Student’'s emergency cgre; (
concluding tlat Student’sLRE is the homeboundetting (5) concluding thaMother’s presence
on campus wasde factarequirement of Student’s IER§)(concluding that APS’ PWN=garding
Studentwere incomplete because they did not indicate that Mother had to be on campus in the
event of a seizure7{ concluding that Parents met their burden of proving that Studbesds
cannabis to treat her seizure disorder; a8id;gncluding that APS denied Student a FAPEoq.D
1 at 67.) APS also allegebat “the IDEA does not require a school district to accommodate the
use of an illegal substance to provide a FAPHJ. 4t 7.)

APS filed itsAppealBrief on April 1, 2019, (Doc. 15); Parents filed their IDEA Response
Brief on April 22, 2019, (Doc. 20and, APS filed itfkeply to Defendants’ IDEA Response Brief
on May 3, 2019. (Doc. 24.As explained herejnthe Court finds thatertain of the DPHO’s
findings of fact and conclusions of law shouldreeerse¢dbutthatthe DPHO properly exercised
jurisdiction over Parents’ Requefstindthat APS denied Student a FAPE in violation of the IDEA
for her kindergarten yeaand orderedAPS to offer Studenthomeboundspecial education and
related servicewith the opportunity for limited school attendancePatrents’ option The Court
will thereforeaffirm the remedy the DPHO ordered against APS

II. Analysis

A. Standard of Review

“The IDEA sets up a unique standard for a federal court's revigm]administrative due
process hearing L.B. ex rel. K.B. v. Nebo Sch. Djg79 F.3d 966, 973 (10th Cir. 2004) nlike
the deferential review typically afforded to administrative adjudication of tetgticlaims,

Congress requires district courts to apply a modifiechovostandard when reviewing agency
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disposition in the IDEA conteXt. Garcia v. Bd. of Educ. of Albuquerque Pub. S&R0 F.3d
1116, 1125 (10th Cir. 2008%ytsema ex rel. Sgema v. Acad. Sch. Dist. No.,ZB8 F.3d 1306,
1311 (10th Cir. 2008). Pursuant to this standard of review,
thedistrict court must (1) receive the record of the administrative proceedgs, (
hear additional evidence at the request of a gardpnd (3) base its decision on the
preponderance of evidencét the same time, though the statute specifies that
review s de novo,the Supreme Court has interpreted the requirement that the
district court receive the administrative record to mean that due weight must be

given to the administrative proceedings, the fact findings of which are considered
prima faciecorrect.

Garcia, 520 F.3cht 1125 gitations and quotation marks omitjedT he district court's proceedings
must maintain the character of review and not rise to the levelehavdrial.” L.B. ex rel. K.B.
379 F.3dat 974 (citations omitted)
B. Statutory Framework

The IDEA *“offers States federal funds to assist in educating children with disabilities.
Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. DistlRE U.S. —,137 S. Ct. 988, 993
(2017). 1n exchange for the funds, a State pledges to comply with a number of statutory
conditions” including the provision of a FAPB all eligiblestudentgesiding in the Stateld.;
Sytsema 538 F.3dat 1312 (“[S]tates must provide all eligible students with a FAPE to receive
federal funding under the IDEA;")..B. ex rel. K.B.379 F.3dat 974 (“ States must comply with
the IDEA's requirements, including providing each disabled child with a FAPE . . . intorde
receive funds under the stattife. An eligible student acquires a substantive right to such an
education once a State accepts the IDEA's financial assistafigeV. Napoleon Cmty. Sgh—

U.S. —, 137 S. Ct. 743, 749 (2017) (quotation marks omitted).

2 Neither sidéhas asked the Court to hear additional evidémtieis case (See generallfpocs. 1, 15, 20, 24.)
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A FAPEIncludes both “special education” and “related servidesdrew F, 137 S. Ctat
994. “Special education” is “specially designed instructionto meet the unique needs of a child
with a disability including. . . instruction conducted in the classroom, in the home, in hospitals
and institutions, and in other settifig20 U.S.C. 8§ 140[R9), while “related services” are the
support services “required to assist a child. to benefit from” that instruction.20 U.S.C. §
1401(26). A FAPE must providea “substantively adequate program of educdtievhich
requirementis satisfied “if thechild's IEP sets out an educational program that is reasonably
calculated to enable the child to receive educational befietitsdrew F, 137 S. Ctat 995-96,
999. In addition, a FAPE must be free, that is, “provided at public expense, under public
syoervision and direction, and without charg0 U.S.C. § 1409)(A); Florence Cty. Sch. Dist.
Four v. Carter 510 U.S. 7, 131993) Finally, a FAPE must be offered in the least restrictive
environment that is appropriate under the circumstaric&.ex rel. K.B, 379 F.3cat976.
The IDEA requires special education and related sertacesnformto the student’sEP,
which “describ¢s] the special education and related services that will be proVideddrew F,
137 S. Ct. at 994guotationmarks and ellipsesmitted).
Parents and guardians play a significant role in the IEP process. Theyenust
informed about and consent to evaluations of their child under the Act. Parents are
included as members of IEP teams. They have the right to examimrecngls
relating to their child, and to obtain an independent educational evaluation of their
child. They must be given written prior notice of any changes in an IEP,eand b
notified in writing of the procedural safeguards available to them under th¢ Act
Schaffer ex rel. Schaffer Weast546 U.S. 49, 53 (200%gitations quotation marks, and brackets
omitted).

When parents and educators disagree about the contergtudeat’'slEP, “parents may

turn to dispute resolution procedures establisheithdyDEA” including “a due process hearing
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before a state or local educational agerféyEndrew F, 137 S. Ct. at 9946ytsema 538 F.3d at
1312. The partyseeking relief bears the burden of persuaatdhe due proce$earing Schaffer
546 U.S.at51. “[A]t the conclusion of the administrative process, the losing party may seek
redress in state or federal courtEndrew F, 137 S. Ct. at 994citations and quotation marks
omitted); Sytsemg 538 F.3d at 1312Bearingin mind the modifiedde novostandardf review,
the reviewing courtust conduct a twetep inquiry for assessing liability:

(1) Has the school district complied with the procedures set fofthaéhlIDEA?

(2) Are the special education services provided to the student reasonaiblyted

to enable the child to receive educational benefds in other words, has the

school district fulfilled its obligation to provide the student with a FAPE?
Garcia, 520 F.3dat 1125 If thecourtfindsthata school district has denied aligible student a
FAPE, it maygrant such discretionary equitalégief asit deemsappropriate Florence Cty. Sch.
Dist. Four, 510 U.Sat12, 15-16 Garcia, 520 F.3dat1128.
C. APS’ Claims for Relief

In its Appeal Brief, APS relies ontwo broadclaims i.e., that: (1) the DPHO lacked
jurisdiction to determine that an illegal substance was required for StudeR[s; BAd, (2) the
DPHO erred in concluding that APS denied Student a FAPE and ordering it to wifienS

homebound services. (Doc. &613, 20.)

1. The DPHOproperly exercisedirisdictionoverParentsRequest

2 In New Mexico, the state educational agen®y, the NMPED, holds due process hearings under the IDE&e
N.M. Admin. Code § 6.31.2.13(l).

24 Regarding the first step, “[@]IEP's failure to clear all of the Act's procedural hurdles does notsagitg&ntitle a
student to relief for past failures by the school distri@ytsema538 F.3cat 1313 Rathera sclool district’s failure

to comply with procedural requirements entitles a student to sibvstaelief ‘only where the procedural inadequacy
results in an effective denial of a FAPEILY.; cf. Garcig 520 F.3d at 1125 (plaintiff may be entitled to “anesrd
mandating prospective compliance” where school district has failed tolyvitp a procedural requirement of the
IDEA). In the present matter, the DPHO found that Ap®cedural errordid not rise tahe level of a denial of a
FAPE (Doc. 121 at410-11) Neither side has appealed this determination.
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APS firstclaimsthat the DPHO lackedubject mattejurisdiction over Parents’ Request.
(Doc. 15 at 120.) An adjudicatorhas subject matter jurisdiction over an action if it has the
authority to adjudicate the type of controversy involvétenderson v. United States17 U.S.
654, 6728 n.19(1996) see alsdradil v. Sanborn W. Camps, In884 F.3d 1220, 1224 (10th Cir.
2004) ("Subjectmatterjurisdictioninvolves a court'suuthorityto hear a givetypeof case’). A
due process hearing officerthority to adjudicateontroversies arisasnder the IDEA, which
provides thata state educatial agencyreceiving IDEA funds ‘shall establish and maintain
procedures. . to ensure that children with disabilities and their parents are guaranteed @ocedur
safeguards with respect to the provision dFAPE].” 20 U.S.C. 8§ 141®@). The required
procedures include “[a]opportunity for any party to present a complaintwith respect to any
matter relating to the identification, evaluation, or educational placement of itde arhthe
provision of a[FAPE] to such chilfl]” 20 U.S.C. § 141()(6). Moreover, “he parents or the
local educational agency involved in such complaint shall have an opportunity for atiahujoesr
process hearing, which shall be conducted bySta¢e educational agency.” 20 U.S.C. §
1415f)(1)(A). Thus,under the IDEAa due process hearing officdrasjurisdiction over “any
matter relating to the identification, evaluation, or educational placement of the chiltigor t
provision of a[FAPE] to such child.” Chavez ex rel. M.C. W.M. Pub. Educ. Dep, 621 F.3d
1275, 1282 (10th Cir. 2010) (quotation marks and emphasis omitted).

The record in this casamphaticallydemonstrates that, froBtudent’sinitial March 2017
IEP meeting to thpresentParenthavesoughtto identify and obtain a FAPE for Student in light
of her OHI of Dravet syndroméAs their Request reflectBaents would prefer for that FAPE to
include the administration of cannabis to Student by school personnel as a relategl servi

However,asStudent’s IEPs and PWNs and Parents’ Proposed Findings of Fact and Conclusions
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of Law show,Parentshave proposedother educational placements and servicesStudentas
well, including homebound servigean abbreviated school schedule, an autism evaluation, and
amendment of helEP. On their facethen, Parents’ claims relate to Student’s educational
placement and the nature of the FAPE to which she is entitled, and fall withigptheof
controversy the DPHO hathe authorityto adjudicateand thus within her subject matter
jurisdiction. Id.

APS argues that the DPHO nevertheless lacked jurisdiction over Paregtgdbecause
she lacked the authority to determine that cannabis, an illegal substanaguuasirfor Student’s
FAPE. (Doc. 15 at 320.) Parents on the othdrand claim that Student received cannabis
“legally” under the CUA and receipt of the drug was thus proper for inclusion IRARE under
the IDEA. (Doc. 20 at 15.) As the following discussion demonstratee the Court agrees
with APSthat the IDEAcannot require the administration of cannabis to be included in a student’s
FAPE, this does not divest the DPHO of subject matter jurisdiction to adjudicate the issue in
determining whether APS offered Student a FAPE under the IDEA.

With one exception not applicable here, gussessionuse,anddistributionof cannabis
for any reasorare criminalized undefederal law. 21 U.S.C. § 812(b)(1) & Sch.ske, e.q.
Gonzales v. Raigb45 U.S. 1, 14 (200%) By classifying marijuana as a Schedule | drugthe
manufacture, distribution, or possession of marijuana became a criminal offéhste sole
exception being use of the drug as part of a Food and Drug Administration preappgsearch
study”); James v. City of Costa Mes&0 F.3d 394, 39@®th Cir. 2012)use of medical marijuana
is “prohibited by the federal Controlled Substances)A&arlson v. Charter Commc'ns, LI.C
No. CV 1686-H-SEH, 2017 WL 3473316, at *3 (D. Mont. Aug. 11, 201afj.d, 742 F. App'x

344 (9th Cir. 2018]“Federal law still prohibits the use of marijuana, even if possessed pursuant
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to stateapproved medical marijuana progratgellipsesomitted); Krumm v. HolderNo. 13
CV-0562 RB/SMV, 2014 WL 11497804, at *1 (D.N.M. Mar. 19, 20B4)d, 594 F. App'x 49
(10th Cir. 2014)"“Marijuana is classified under Schedule | of the Controlled Substances Act . . .
thus its use and possession are criminalized under federgl (atations omitted) And there is
no exemption under federal ladlowing for medical use Gonzales545 U.S. at 27-28°

Thatthe CUApermitsMotherto giveStudentannabigloes not change the fact that federal
law prohibits it, nor does it render this fact “irrelevaat’ Parents assertSledgeDoc. 17 at 7.)
“The Supremacy Clause unambiguously provides that if there is any conflict befedszal and

state law’, federal law preempts state |&fv. Gonzales 545 U.S.at 29; see alsoForest City

% Like the Ninth Circuit, this Courtrecogniz¢s] that the federal government's views on the wisdom of restricting

medical marijuana use may be evolving. But for nowCongress has determined thatmarijuana is unacceptable
for medical usé. James v. City of Costa MeséD0 F.3d 394, 403 (9th Cir. 2012)

26 “There are three types of preemption: express preemption, field preepastibconflict preemption.ForestCity

Residential Mgmt., Inc.71 F. Supp. 3d at 726. Express preemption applies if Congress exioitigles for
preemption in a federal statutéipollone v. Liggett Group, Inc505 U.S. 504, 516 (1992), while field preemption

can be inferred frona framework of regulation so pervasive that Congress left no roorhdor t
States to supplement it or where there is a federal interest so dominant fedethésystem will
be assumed to preclude enforcement of state laws on the same subject.

Arizona v United States567 U.S. 387, 399 (2012) (quotation marks and ellipses omitted). Finallyi¢tonf
preemption” applies “where it is impossible . . . to comply with badtesand federal requirements, or where state
law stands as an obstacle to the agglishment and execution of the full purposes and objectives of Corigress
Sprietsma v. Mercury Marine, a Div. of Brunswick Cof87 U.S. 51, 6465 (2002) (citation and quotation marks
omitted);Forest City Residential Mgmt., In@1 F. Supp. 3d at 7267; Emerald Steel Fabricators, Inc. v. Bureau of
Labor & Indus, 230 P.3d 518, 5228 (Or. 2010).

The federal Controlled Substances Act (“CSA") “does not contain an expressiption provision.”Forest City
Residential Mgmt., Inc71 F. Supp. 3d at 727. Further, Congress indicated that it did not intereddgréemption
to apply to the CSA:

[n]o provision of this subchapter shall be construed as indicating anamtéme part of the Congress
to occupy thdield in which that provision operas, including criminal penalties, to the exclusion
of any State law on the same subject matter which would otherwise e thi¢ authority of the
State, unless there is a positive conflict between that provision of this ptdrchad that State law
so hat the two cannot consistently stand together.

21 U.S.C. § 903. Thus, whether the CSA preempts the CUA mustdigzed pursuant to conflict preemption
principles. Forest City Residential Mgmt., In@.1 F. Supp. 3d at 727.
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Residential Mgmt., Inc. ex rel. Plymouth Square Ltd. Dividend Hous Ad3easley71 F. Supp.
3d 715, 727 (E.D. Mich. 2014)In situations where there is a conflict between state and federal
law, it is wellestablished that the state laws are ‘without effg¢WVialpando v. Ben’s Automotive
Services2014NMCA-084, 115, 331 P.3d 975, 979 (Acknowledging that “the Supremacy Clause
dictates that any conflict between the [CUA] and the CSA would be resolved in favoe of t
CSA.).
There are two alternatproblems withParents claim that Student received cannabis
“legally” such thateceiptof the drugvasproperfor inclusion inherFAPE under the IDEA(Doc.
20 at 15.) First, the CUAIn effect at the relevant timarguablydid not purport to makehe
possessiondistribution, or useof cannabislawful, but rathermerely extended immunityo
gualified patients and theprimary caregiversfrom state law civil or criminal penaltiefor
cannabigossessiordistribution,or use in compliance with tHeUA.?” The operative provisions
of the statutesupport this interpretation, providitigat
[a] qualified patient shall not be subject to arrest, prosecution or penalty in any
manner for the possession of or the medical use of cannabis if the quantity of
cannabis does not exceed an adequate supplyA qualified patient's primary
caregiver shall not be subject to arrest, prosecution or penalty in any manher for t

possession of cannabis for medical use by the qualified patient if the quantity of
cannabis does not exceed an adequate sapply.

27 Cannabis is categorized asschedule | controlled substance under New Mexico law, NMSA 19783%-8(LC),
and it is otherwise unlawful for a person to possess a Schedule | aahsolistance or drug paraphernalia in New
Mexico, NMSA 1978, 8§ 3@1-23, 3031-25.1. Under the CUAhowever, qualified patients and licensed
producers are exempt from state prosecution for possession of cannabépbepalia. NMSA 1978, § 2Z8B-4;
N.M.A.C. 7.34.3.25(A).

28 Notably, the CUA in effect at the relevant timehibited the possession or use of cannabis on school grounds and

did not extend a waiver of civil or criminal penalties to school staff wihsirsisteled cannabis to qualified students.
N.M. Stat. Ann. 88 2@B-4, 262B-5(A)(3). Nor did it extend a waiver of civil or criminal penalties to practéisn
for prescribing cannabis; rather, practitioners could only “recommeradusle of cannabis and provide “written
certification” for such useN.M. Stat. Ann. §§ 2&@B-3, 262B-4.

21



N.M. Stat. Ann. § 2&B-4(A), (B). The CUA in effect at the relevant timgid not provide that
gualified patients’ and primary caregivers’ possessiisiribution or use of cannabis in
compliance with thé\ct was “lawful.” 1d.

Interpreted in this limiteavay, the CUA wouldnot conflict with the CSAand thus would
not be preempted.

[S]everal state courts have held that stagglical marijuana laws do not conflict

with the CSA because the state laws merely provide limited-lsiatenmunity

from prosecutiornf individuals choose to engage in stédev compliant medical

marijuana use.These courts have found that the state law does not present an

obstacle to the accomplishment of the federal law and does not deny the federal
government the ability to enfortlee [CSA’s] prohibition[of marijuana]
Garcia v. Tractor Supply Cpl154 F. Supp. 3d 1225, 1229-30 (D.N.M. 20(&pations omitted).
It was possible to comply with both the CSA and the CUA in effect at the relevariiytisiaply
refraining from possessing, using, or distributing cannabis; the CUA dickgoire anyone to
engage in such conduct.

Converselythe CUAwould stand as an obstacle to the accomplishment and execution of
Congress’ full purposes and objectives if interpreted to make |lawgaisely what the CSA makes
unlawful. Sprietsma537 U.S.at 6465 Forest City Residential Mgmt., IncZ1 F. Supp. 3at
726-27 Emerald Steel Fabricators, In@230 P.3ct527-29 see als&Krumm 2014 WL 11497804
at *3 (“The CSA does not contempldteat state legislatures' determinations about the use of a
controlled substance can be used to bypass the CSA's rescheduling Pprddess. if interpreted
as Parents wish, the CUA effect at the relevant timgould be preempted and without effect,
andagain, would not change the fact that the administration of cannabis to Student vidkxias fe
law. In sum the administration of cannabis to Studeas at all relevant times beenlawful,

either because the CUdoes not conflict with the CSA bumerly extends limited state law

immunity to qualified patients and their caregivers because the CSA preempite CUA
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Because the administration of cannabis to Student violates federal law regafdehich
interpretatiorof the CUAIs correct, the&Court need not choose between them.

Turning to Parents’ argument thahe CUA required APS to accommodatiee
administration oimedical cannabito Studentthe Court finds that théDEA, a federal statute,
cannot reasonably be interpreted to require A®®8&ccommodate a federal crinbe satisfy its
obligation to provide Student with a FAPE; such a result would be absurd.

Frequently words of general meaning are used in a statute, words broatl emoug

include an act in question, and yet a consideration of the whole legislation, or of

the circumstances surrounding its enactment, or of the absurd results which follow

from giving such broad meaning to the words, makes it unreasonable to believe that
the legislator intended to include the particular act.

Pub Citizen v. U.S. Dep't of Justicé91 U.S. 440, 454 (198%rackets omitted).The Court
recognizes that a school district’s obligation to provide special eduGattbrelated services to
eligible students under the IDEA is distinct from, for example, an employerigatbh to
reasonably accommodate a disabled employee, or a landlord’s obligation to regasonabl
accommodate a disabled tenant in the provision of publicly funded housing.

Nevertheless, the Court finds analogous and instructivestbedav cited by APSholding
that statutes requiring reasonable accommodation of qualified individuals’lidisaldo not
require theaccommodation of medical cannabis uSee, e.gJames700 F.3cat397 n.3 {[T]he
ADA does not protect medical marijuana users who claim to face discrimiratitdre basis of
their marijuana use.”) (emphasis omitte@grcia, 154 F. Supp. 3dt1229 New Mexico Human
Rights Actdid not require employer to accommodate disabled emplogesiscalmarijuanause
underthe CUA); Forest City Residential Mgmt., In@.1 F. Supp. 3dt730 (Fair Housing Act did
not require apartment manager to accommodate disabled tenant’s medicadmaatgein

publicly funded housing)Curry v. MillerCoors, Inc.No. 12CV-02471JLK, 2013 WL 4494307,
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at *3 (D. Colo. Aug. 21, 2013state antdiscrimination lawdid not shield disabled employee
from termination for medical marijuana us&merald SteeFabricators, Inc, 230 P.3dat 520

(state employment discrimination laws did not require employer to accommddateed
employeés medical marijuanasg; but see Barbuto v. Advantage Sales & MKI§. N.E.3d 37,
4748 (Mass. 2017) (reversing dismissal of employee’s state law disabiliyngiisation claim
because employee’'s medical marijuamee in compliance withstate law was not “facially
unreasonable as an accommodatio®$. theGarcia courtexplained “the fact that the state may
exempt medicainarijuanausers from the reach of the state criminal law does not mean that the
state can affirmatively require employers to accommodate what federal laficgigg@rohibits.”
Garcia, 154 F. Supp. 3dt1230.

Moreover,Congress passed the IDEA pursuant to its spending pdvweington Central
School District Board of Education v. Murphy48 U.S. 291, 295 (2006Lhavez ex rel. M.C.
621 F.3d at 1277, and

[t]he legitimacy of Congress' power to legislate under the spending powests. .

on whether the State voluntarily and knowingly accepts the terms of the ‘contract

... Accordingly, if Congress intends to impose a condition on the grant of federal

moneys, it must do so unambiguously.

Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist., Westchester Cty. v. Rth#dy.S. 176, 207
n.26 (1982)citing Pennhurst State School v. Haldermdb1 U.S. 1, 171981). Howeverthe
IDEA does not unambiguoushgquire states otheir school districts to offer students special
education or related services that violate federal criminal law. Tthusad this requirement into

the IDEA would raise a serious doubt about the statute’s constitutionality, edmruing the

statute to excludsuch a requirementouldfairly avoid the questianSee, e.gNielsen v. Preap

22 The Spending Clause of the United States Conistitytrovides that “Congress shall have Power . . . to pay the
Debts and provide for the .general Welfare of the United States.” U.S. Const. art. |, § 8, cl. 1.
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— U.S. — 139 S. Ct. 954, 971 (2019)[W]hen a serious doubis raised about the
constitutionalityof an act of Congresfthe] Courtwill first ascertain whether a construction of
the statute is fairly possible by which the question mavbaled”) (quotation marks and ellipses
omitted).

Also, if further reason were needed, the Court agrees with APS that EAedBes not
require t to administeror accommodatéhe administration of cannabis to Studeetause the
administration of cannabsamot be a “related servicé (Doc. 9 at 89); 20 U.S.C. 8§ 1401(9),
(26)(A). To qualify asa related servicander the IDEAthe service at issue must be “necessary
to aid a [disabled] child to benefit from special educatidnving Indep. Sch. Dist. v. Tatyd68
U.S. 883, 894 (1984%ee20 U.S.C. § 1401(26)(A) (“related services” means “supportive services
. .. as may be required to assist a child with a disability to benefit from Ispéatation”). In
general, lhe administration of medicatia@an be a related service under the IDEWhn A. v. Bd.
of Educ. for Howard Cty.929 A.2d 136, 1489 (Md. 2007);see34 C.F.R. 8 300.34rélated
services “include school health services and school nurse services”). Hoimethex, CSA,
Congress conclusively determined that cannddais a hgh potential for abuse” and “no currently
accepted medical use in treatment,” and that there is “a lack of acceptedmsafeépf the drug’
even “under medical supervision.” 21 U.S.C. § 8)@) & Sch. | see alsoUnited States v.
Oakland Cannabis Byers' Ceop., 532 U.S. 483, 4912001) (“[F] or purposes of thCSA],
marijuana has no currently accepted medical use at) gtjuotation marks omitted)
Notwithstanding thgassage of state statutes like the CUA, to date, Congress has not revisited
theselegislative determinations.Thus, if the Court were tmterpretthe IDEA toinclude the

administration of cannabis students as a medically necessary related sestceinterpretation
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would conflict with Congress’ legislative determination in the CSA that casiaisino accepted
medical use at all.
Where“two Acts of Congress allegedly touch[] on the same toiaiirts are
not at liberty to pick and choose among [them] and must instaaedto give effect
to both. A party seeking to suggest that two statutes cannot be harmonized, and
that one displaces the other, bears the heavy burden of showing a cleadgexpre

congessional intention that such a result should follohe intention must be
clear and manifest

Epic Sys. Corp. v. Lewis— U.S. —,138 S. Ct. 1612, 1622018) €itations,quotation marksand
bracketoomitted); WildEarth Guardians v. Nat'l Park Seyv03 F.3d 1178, 1189 (10th Cir. 2013)
(“When two relatedtatutesappear taonflict, courts have a duty to construe thieammoniously
and give each effectThe intention of the legislature to repeal must be clear and marjifest.”
(citation and quotation nnigs omitted)

Here, Parents have made no showing of any congressionaldntentich less dclear
and manifestbne,for the IDEA to displace the CSA lycludingthe administation of cannabis
to studentsaas a medically necessary related servilge. As such, the Court musbnstruethe
IDEA and the CSAharmoniously and give effect to both, by holdihgt the CSAoperates to
excludethe administration of cannabi®m being a related servieander the IDEA*® That the
CSA's cannabis prohibition morespecific and the IDEA’s provisions regarding related services
are more general reinforcdge Court’s conclusion on this poinEeeWildEarth Guardians703
F.3dat 1189 (Normally when two statutes conflict, we interpret the more specific statae a
exception to the more general statlfesee alsdJnited States Porter, 745 F.3d 1035, 1049

(10th Cir. 2014)(“[ W]here there is no clear intention otherwise, a specific statute will not be

3 The DPHO did, as APS contends, implicitly find that Student neetgbss. See, e.gDoc. 121 at 411 (referring
to “the child’s need for medications that the school cannot legallyéstan’).) To the extent this is a legal conclusion
that the administration of cannabisniscessaryo assistStudent to benefit from special educatioer thelDEA,
the CSA forecloses it21 U.S.C. § 812(b)(1) & Sch. I.
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controlled or nullified by a general ong.”For all ofthe above reasons, the Court finds tiat
IDEA does not require APS to administer or accommodate the administration of canndlsfyto sa
its obligation to provide Student with a FAPE.

None of theforegoingvindicatesAPS argument thathe DPHO lacked jurisdiction to
adjudicate thseissues in determining whether APS offered Student a FARIEerthe IDEA,
however. APS haspointed to noauthority supporting its positiothat ahearing officerlacks
subject matter jurisdiction overpaent’s request for a due process headimgply becaus¢he
parent is not, on the merientitled to theequitablerelief she proposesAPS does cite tdohn A,

929 A.2d at 14849, but that decision stands @different proposition and is inappositere.

The parentsn John Arefused taallow the schoolnursing stafto communicatairectly withthe
student’sprescribing physician to obtairclarification. . . concerning the administration fihe
student’sjmedications when possible symptoms contraindicating further drug administraten wer
noted” Id. at 14445. The school nursing staff refused to continue administering student’s
medicatios dter the state’s board of nursing advised théthat rote administration of the
medications withouthe ability to communicate directly with the prescribing psychiatrist would
be inappropriaté Id. at 145. The parentsubmitteda request for an IDEA due process hearing,
alleging that the school nursing staff’s refusal to administer the medicatithrmiticlarification

from the student’s physician denied the student a FAREANn administrative law judge (“ALJ")
subsequently dismisséke parents’ request for lack of jurisdictiond. at 146.

The John A.courtaffirmed the ALJ'sdecision holdingthat the parties’ dispute did not
sufficiently concern

a “related service” within the contemplation of the regulatory scheme. $petdi

in this case is not so much over the administration of medications to a child, which

the[school]concedes is deemed generally a “related service” contemplated by the
IDEA, but instead relates to the ability of a child's parents to regulate
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communications between the school personnel designated to administer the drugs

and the child's treating/presanly psychiatrist. . . The dispute in this case

involves a medical treatment issue, not a special education one.

Id. at 152. The court added that “[h]ad tlthe schoolyefused flatly to administer threedications
under any circumstances, aftde student] needed the medications to benefit from her special
education, subject matter jurisdiction over such a dispute likely would’existat 153.

Here, the parties do not disputghat Student'smedical treatmenshould beAPS has
properly ldt that determination t®arents and Student’s treating physiciagee20 U.S.C. §
1412(a)(25)(A) ¢$tates must prohibit school distriédtem requiringa child to obtain prescription
medication as a condition of offering the child services under the IDEA); 34 C.F.R. § 300.174(A
(same);(see alsdoc. 126 at42 (Nurse Mak“didn’t agree or disagree” with Mother regarding
herdecision to use cannabis as Student’s rescue medic@ion 24 at 3 (“APS does not question
the decision of [Parents] to administer cannabis to [Studehtphd certainly, there is no dispute
regarding Parentsibility to regulatecommunications between school nursing staff and Student’s
treating physicians; there is saggestionn the record that Parents have ever tried or desired to
do so.John A, 929 A.2d at 152. Rathehe parties in this casiBspute,inter alia, whetherit was
proper for APS to“refusq] flatly to administer the medications [at issue] under any
circumstance$ and whether Student “needed the medications to benefit from her special
education.”ld. at 153. The&ohn Adecisionspecifically acknowledgethata due process hearing
officer would likely have jurisdiction over such a disguind thus actually supports the DPHO’s
exercise of jurisdiction in this casdd. In short, kecause the present controversy concerns
Student’s educational placement and the nature of the FAPE to whidh atiitledunder the

IDEA, the Court finds that the DPH@operly exercisedubject matter jurisdiction ov@&arents’

Request.
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2. The DPHOerred by concluding that APS failed to offer Student a FAPE for
preschool but correctly concluded that APS denied Student a FAPE for
kindergarten and properly ordered APS to offer Student homebound services.

APS nextclaimsthat the DPHO erred in concluding that APS denied Student a FAPE and
ordering APS to offer Student homebound services. (Doc. 15-28.20APS makesseveral
arguments in support of thitaim, specifically that (a)thelDEA does not require tb participate
in or accommodata violation of federal law(b) relief that requires APS to accommodate illegal
substance use violates the Spending Clause; (c) APS provided Student with g§dAREents
did not request homebound services; gelaccommodating the administration of cannabis to
Studentcould jeopardize APS’ federal fundirend renderits personnelcriminally liable as
conspirators oaccessories

Regarding APS’ first two arguments, agahe Court agrees that the IDEEAnNnot require
APS to administer or accommodate the administratiorcainabisto Student 21 U.S.C. §
812(b)(1) & Sch. IGonzales545 U.Sat14. To summarizetiwould be absurd to interpréid
IDEA asrequiing APS tocommit or accommodate Bederal crimeto satisfy its obligation to
provide Student with a FAPERub. Citizen491 U.Sat454. In addition,because¢he IDEA does
not unambiguously requirtateso offer students services that violate federal law, the Spending
Clause prevents the Court from reading this requirement insidhde Rowley 458 U.Sat207
n.26 Nielsen 139 S. Ct. at 971. Further, by operatdhe CSA, the administration of cannabis
cannot beonsiderednedically necessamynder federal law21 U.S.C. § 812(b)(1) & Sch. I, and
is thus excepted from being a related service that APS must provide as partREE anfrder the
IDEA. Irving Indep. Sch. Dist468 U.S. at 894WildEarth Guardians703 F.3d at 1189.

Nevertheless, having received the entire administrative record and havingedahoed

weight to he DPHO'’s factual findingsizarcia, 520 F.3d at 1125he Court finds thatAPS did
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offer Studentthe requisite FAPHEor preschool but failed to do so for kindergarten. APS does not
dispute that at all relevant tim&udent was eligible for services under the IDEA and that it was
therefore obligated to offer her a FAPEndrew F, 137 S. Ctat 993 Fry, 137 S. Ctat 749,
Sytsemab38 F.3d at 1312;.B. ex rel. K.B.379 F.3dat974. Furtherthe law prohibits AP&om
requiring Parents to obtain prescription medication for Student as a condition of offesing
services under the IDEA. 20 U.S.C. § 1412(a)(25)(A); 34 C.F.R. § 300.174(A); N.M. Admin.
Code § 6.31.2.8(J3eel.Y. exrel. E.Y. v. Dothan City Bd Exfuc, No. 1:12CV-347-SRW, 2014
WL 1320187, at *6n.14 (M.D. Ala. Mar. 31, 2014)“[T] he IDEA expressly precludes an
educational agency from requiring that a child obtain a prescription for a contaistsce as
a condition of receiving an evaluationservices.); Valerie J. v. Derry Cap. Sch. Dist.771 F.
Supp. 483, 490 (D.N.H.ylarified, 771 F. Supp. 492 (D.N.H. 199(tudent’s “right to 4FAPE]
could not be premised on the condition that he be medicated without his parents”comgerst
Parentsvere entitled tadeclineto provide Student’s school with prescription medication to treat
Student’s seizure disorder, aA®S was required to offer Student a FAPE #ikiwedfor this
circumstance. Stated another way, although APS was not obligated to offer Studelt thét
accommodaid Mother’'sadministration of cannabis teer, it wasobligated tooffer hera FAPE
thataccommodattherseizure disordewithout prescription medication

Regarding preschool, the Coftirtds thatthe DPHOclearly erredn concludingthatAPS

required Mother to be on campus pursuant to Student’s March 2013 IfEFc. 121 at405,

31 The DPHOcharacterizethis conclusion as one of law. (Doc-1zt 40910.) However, it appears to the Court to
be, if not a factual finding, theat leasta mixed question daw and fact requiring “primarily . . . factual work” to
answer SeeU.S. Bank Nat. Ass'n ex rel. CWCapital Asset Mgmt. LLC v. Vill. at Laketil@e— U.S.—, 138 S.

Ct. 960, 967(2018) (“[T] he standard of review for mixed question[of law and fact]all depends-on whether
answering it entails primarily legal or factual wdjk. As such, the Court will consider the issue giving due weight
to the DPHO's factual findings and treating thenpama faciecorrect. Garcia, 520 F.3cat1125
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410) Rather,as explained belowsubstantiallymore than a preponderanoé the evidence
establisheghat Mother, in consensuwith other IEP team members, considered homebound
services for Student but ultimategdyeferred for her tgo to school, anfieelychose to accompany
Studentso that she could attend preschaxadi still have prompt accesscannabis in the event of

a seizure.

The evidencsuggestinghat APSrequiredMother to accompan$tudent to preschool, in
the sense of compelling her to doagmainstherown preferenceis indirect ancdconsists solely of
Mother’s testimony?? Specifically,Mother testifiecthat she requested homebound services, but
that “someoneat the March 2017 IEP meetifgpid she needed to try school before they went to
homebound.” (Doc. 17 at 45.) In addition, Mother testified that, at the March/April 2018 IEP
meeting, she told Bl Oliphant, “I sought out homebound and you guys deniedId.” &t 57.)
Finally, Mother testified that it was an APSnployeewho suggestedhe shouldaccompany
Student to preschooEven accepting all of this testimony as true, it fails to sti@wMother was
unwilling for Student to “try school before .homebound,”ifl. at 45),or to accompanytudent
to preschool so that she cowld soandstill have prompt access to cannabis in the event of a
seizure

In contrast, there is substantial, definite, and direct evidence that Mother waslyot
willing but also ultimately preferretbr Student to try school; (id.), and therefore chos¢o
accompany her. Ms. Odegafdr example testified that Mother “did want [Student) go to
school,” (Doc. 126 at 1718); and, Ms. Barrett testified that Mother was told homebound services

were available to Student, but Mother “wanted [Student] in school; and the comnageaming

32 The DPHO implidtly recognized the equivocal nature of this evidence by qualifying héinfjs and conclusions
to the effect thaBtudent’s IEP requirelliother to be on campus. For example, in one instsimegescribedMother’s
presence on campus asde ‘factorequirement,” and in another instance she faadl it was “not a requirement . . .
per se maybe more of the only alternative given the options.” (Dod. 42405, 410.)
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their best to find a way for [Student] to participaed [Mother] was as well.” (Doc. 12 at 68,

70.) Further,Mother herselfexplainedwhy shewould prefer for Student to attend schdfl
feasible i.e., becausesocialization is important for the development of Student’s social and
language skill$2 (Doc. 127 at 6061.) Finally, there is theignificantfact that, on the date of
the March 2017 IEP meeting, Mother completed a “Consent for Initial Specialatitiuc
Services,” on which she indicatdtht she agreed with the IEP team’s recommendatiodgave
permission for Student to receive the recommended seripes. 124 at 102.) For all of these
reasons, the Court finds that the plan for Mother to accompargent topreschool was not a
requirement, butathera choiceMothermade to effectuate the IEP team’s mutual preference for
Student to attend preschool aldo accommodate her own preference for Student to have access
to cannabis.

This finding, in turn,negatedParentsargumentthat Student'sMarch 2017IEP did not
offer her aFAPEDbecause it was not fre¢Doc. 20 at 14, 19) Under the IDEA, a FAPE must be
free,i.e., “provided at public expense, under public supervision and direction, anditzétierge.”

20 U.S.C. § 1401(9)(A seeKnable ex rel. Knable v. Bexley City Sch.tDi238 F.3d 755, 769
(6th Cir. 2001)proposed IEP did not offer studenFAPE where it imposedosts on parents)
Parents argue that Studsnéeducational program was nfsee because irequired Mother to
accompany Student to school every day and therefore imposed a chérgdamily** (Doc. 20

at 1-4, 19); 20 U.S.C. § 1401(9)(A).

3 The record evidence supports the inference thaa#feasiblefor Mother to accompany Student poeschoal
Student’s IEP called for her to attend preschool only one hour per dayhaodgh Student often ended up staying
for the full two-anda-half-hours per day, shemissd one or two days per weednd still made good educatioha
progress (Doc. 123 at 96; Doc. 156 at 39, 62Doc. 127 at 4546,48)

3 Parentswisely refrain from arguinghathomebound services would not be free because Mother would hbee to
homewhile Studentreceivesthem (Doc. 127 at 61.) Beyond the readily apparent practical and philosophical
differences between requiring a persorstayat home and requiring that person to stay at her child’s school on a
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As a matter of first impressipthe Court holdghatanIEP remains freavithin the meaning
of the IDEA notwithstanding a parent’s voluntary decision to accompany hdrtohsichool to
provide services the school canregally provide to effectuate the parent’s and the school
district’'s mutual preference fdoine child to attend school in lieu of receiving homebound services.
As previously discussedhe great weight of the evidence in this castablisheghat Mother
preferred for Student to attend preschool endseto accompany hgwith APS’ agreementso
that she could do so astll haveprompt access to cannabis in the event of a seizure. Nothing in
the IDEA required APS to either overrule Mothertsicein these specific circumstancasto be
financially responsible for it.

In so holding, the Court is mindful of tisytsemalecision, in which the Tenth Circuit held
that, “[wlhen analyzing the substantive compliance of an IEP, the [c]ourt shotdidtrgts]
examination to the written document.” 538 F.3d at 1316. The plan for Mother to accompany
Student to preschool t@move her from campus agdse her cannabis in the event of a seizure
wasomitted fromthe written documesimemorializingStudent’s March 2017 IERSee generally
Doc. 123 at 8797.) Thus, affirst glance, it appears that the Cosinbuldnot considethis plan
in reviewingwhether théEP offeredStudenta FAPE. However, the Court finds ttiecumstances
in Sytsemao bedistinguishable fronthe unusuakircumstancesf this case

In Sytsemathe school district asked the court to consider the substantive compliance not
only of the student'sdraft IEP, but als@f its subsequerntral offersto increase the number of

service hours it would provigdevhich offers were never acceptedimplemened 538 F.3d at

regularbasis the IDEA and its implementing regulatiorexpresslyprovide that homenstructionis part of the
continuum of alternative placements states must make available tcedistibdientsinder the DEA. 20 U.S.C. §
1401(29); 34 C.F.R. 8§ 300.118ee alsR.L. v. MiamiDade Cty. Sch. Bd757 F.3d 1173, 1185 (11th Cir. 2014)
(“The IDEA clearly contemplates that a state might be required to place a student-on-@me homebound
instruction to meet the student's neéds.
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130940, 1315. The Tenth @iuit declined to consider the districtsibsequenoral offers,
reasoning that “[t]he requirement of a formal, written offer creates a clead teed will do much
to eliminate troublesome factual disputesny years later about the specifics of the offéd.”at
1316 prackets omitted). In addition, tlytsemaourt explained that, “given [its] own hesitancy
to analyze the substantive deficiencies of an oral offer,” it was “reluctantuioe @arents to make
a similar judgment regarding a proposed IEP without a final written offdr.”

Here, however, the plan for Mother to accompany Student to preschienidge her from
campus and give her cannabis in the event of a seizure was not merely an iockazter.
Rather, it was an integralart of the proposalthat Student’'s March 2017 IEP teaattually
acceptedand thatAPS and Parents subsequently and fully implemented. Mother did accompany
Student to preschool; andarentglid removeStudenfrom campus another gare her annabis
when she had a seizur@here are ndtroublesome factual disputeabout thespecificsof the
plan, and Parents’ active participation shows that they understoeelit enough to judge its
adequacy.ld. Indeed, the parties do not even dispute why the plan was omittecfraant’s
written IEP and PWN, though theéyave previously disagreedegarding the propriety of the
omission®® Specifically, bothsidesrecognize thathe only reason Mother accompanied Student
to preschool wat give her cannabis in the event of a seizure; AR§ deliberately “avoided the
mention of cannabis in [Student’s] IER light of the drug’s illegal statugDoc. 24 at 6.)

In these circumstances, the Court finds 8ytsemaholding inapplicable The Sytsema

court prohibited consideration ofal offers that were never accepted, raval offers that were

35 The DPHOconcludedhat Student’s PWNs “did not mention the need for Parent to be on camtbesevenbf a
seizure and were incomplete in that respect,” but that these “[p]roceduralveere not serious enough to resultin a
denial of FAPE.” (Doc. 14 at 41011.)
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acceptec@ndimplemented, and certainly notal offers that were aniversallyacknowledged and
integral part ofan IEP but weredeliberately omitted fronthe documentationThe latter type of
offer presents aroblemquite distinctfrom those theSytsemaourtwished to avoidspecifically,
the risk of misjudging thadequacyf the IEP a student actually receivdyy ignoring a crucial
part of it. The Court findthatit would be improper to ignorepartof Student’dEP thatthe team
actually accepted and implemented solely because d&efed not to document ifThus, the
Court will consider the plan for Mother woluntarilyaccompany Student to preschamgive her
cannabisas needed in its review of Student’s March 2017; i&Ri, br the reasons previously
discussedthe Court finds that Parents did not meet their burden of provinghihHEP denied
Student a FAPE for preschool.

However,the Courtagrees with the DPH@at Parentdid meettheir burden of proving
thatAPS failed to offer Student a FAPE for kindergarten in violation of the IDEA. fadly, a
preponderance of the record evidence shtvas (a)the IEP teamconsidered but rejected
homeboundervices for Student’s kindergarten y&a(b) Parents dedliedto provide the school
with prescription medication to give Student in the event of a seizurd]dit)er declinedto
accompany Student fall-day kindergarten tadministertreatment in the event of a seizufe)
APSneverthelesproposed that Student attend fddy kindergarten at her neighborhood school
(e) pursuant to this proposal, the school would have rfimavayto provide or obtain prompt

treatment forStudent’slife-threatening seizurggand, (f)the proposal wouldhereforehaveput

3% APS’ argument thathe DPHO erred in finding that Mother requested homebound serfeic&tudent at the
March/April 2018 IEP meeting ibeside the point.(Doc. 1 at 6; Doc. 12 at 397.) It is undisputed that the
March/April 2018IEP teamconsiderechomebound servicesnd rejected them(Doc. 123 at 197) Moreover it
appears highljikely that Mother would havacceptedhomebound servicdsad they been offered, in light of the fact
that at the time of the due process hearstgg wadrying to homeschodtudenbut was “not equipped to teach Her
(Doc. 127 at 50, 5657)
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Student’s life or health ainreasonableisk. (Seg e.g, Doc. 127 at 50 (Mother testified that
sending Student to school without access to rescue medications would “basically gatdrer |
the line”).)

As discussed in Section Il.Bsupra a FAPEmust be feasonably calculated to enable the
child to receive educational benefitEndrew F, 137 S. Ct. at 9996; Garcia, 520 F.3d at 1125
An educational program that puts a student’s life or health at unreasonable ristotleatsfy
this standard.lt is disturbinglyobvious but nonetheless bears stating that, if Student were to die
or require hospitalizationlue to delayed treatment of a seizure, she would be unable to receive
educational benefifsom her IEP Id. Moreover, b the extent APS argues that Parents could have
mitigated the risk by providing the school with prescription medication or accompgastudent
to kindergartenfirst and foremost, the Couiihds that neither of thesglanswas included in the
March/April 2018 IEPthe teamaccepted. Parenteclinedto provide the school with prescription
medication Motherdeclinedto accompany Student to kindergarten; and, there is no indigation
the recordhat APSincluded either plan in Student’s IEP over Parents’ objection.

Moreover, even if APS had tried,tthe lawwould have prohibitedt from compelling
Parents teitherprovide Student’s school with prescription medication or accompany Student to
kindergarten As previously noteddPSmay not require Parents to obtain prescription medication
for Student as a condition of offering her services under the IDEA. 20 U.S.C. 8 141249)(25)
34 C.F.R. § 300.174(A); N.M. Admin. Code § 6.31.2.81JY; exrel. E.Y2014 WL 1320187, at
*6 n.14; Valerie J, 771 F. Suppat 490. And, as a matter of first impressiothhe Court agrees
with Parents thatio compel Mother to accompany Studenstéboolover her objection woulbde
to impose asubstantial financial burdeand therefore a “chargeon the familyin violation ofthe

IDEA’s mandate that a FAPE be frelénable ex rel. Knable238 F.3dat 769. It is one thing for
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APS tohave acceptetflother’s volunteer services wheshe freely offered thepbut would be
quite another fothe districtto try to compel themFor these reasons, the Coiumtls that Parents
haveshown that APS failed to offer Student a FAPE for her kindergarteragdawill affirm the
DPHO'’s findings of fact and conclusions of law to that effect.

The Courtwill also affirm the DPHQs order requiringAPSto offer Student homebound
serviceswith the opportunityfor limited school attendan@ Parents’ optiofor her kindergarten
year (Doc. 121 at 41011.) The Court agrees with the DPHO’s conclusion that the homebound
setting withoptionalsocialization opportunities would provide Student with a FAPE in the LRE
for kindergarten. This settingwould allow Student taeceivespecial education and related
services at public expensand preserveher access to prompt treatment for seizures without
impermissibly compelling Parents to either providdPS with prescription medication or
accompany heto schooP’ 20 U.S.C. § 1401(9)(A),1412(a)(25)(A); 34 C.F.R. § 300.174.
Moreover, rither side hasidentified any otherviable plan that wouldoffer Student a FAPE
meeting these criteria

APS argues that the DPH@@verthelesgrred in orderingt to offer Student homebound
services becaudgarents did not request homebound services. (Doc. 1528 P3 hisargument
is bothfactuallyinaccurate antegally unfounded The argument ifactually inaccurate because
Parents did request homebound servicesaaious times For exampleMother requested

homebound servicesom Ms. Odegardn the fall of 2016; andParents requesti homebound

% The DPHO's order gave Parents the ability to choose whethdimid Student’skindergarteneducdion to
homebound servicesr alsosend hetto schoola few hours per week for peer interaction. (Doclla 41112
(requiringAPS to “offer[]” Student {sJomeadditional timé at schogl.) As such, igave Parents the ability to choose
whether to place Student in circumstances in which Mother wahwldseto accompany her to preserve her access to
cannabis in the event of a seizuf&ee id(“Mother may attend school during these . . . times, at her option, but she
is not required to.”).)
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serviceswith socialization opportunities the Proposed Findings of Fact and Conclusions of Law
they submitted to the DPHO on October 2, 2018.

Theargument idegally unfoundedecause the IDEA does noécessarilyimit the relief
a due process hearing officer can awtrdhe reliefa partyproposesat agiven stage of the
administrative processCf. Garcia, 520 F.3dat 1128 (IDEA “confers broad discretion on the
court” in fashioning equitable relief)In particular,while it is true that Parents did not propose
homebound services with socialization opportunities in their Request, the IDEA didjonwere
them to do so. It did requitekemtoincludein theirRequest aproposed resolutioof the problem
to the extent known and available[tbem]at the tim€. 20 U.S.C. 8 141M)(7)(A)(IV); 34 C.F.R.
§ 300.153. However, thecordshowsthat Parentslid not know APS could provide homebound
services withsocialization opportunitiesntil the due process hearing, whéa. Soo Hoo testified
that APS hadprovided another student with simillaybrid services In short, the Court will not
rule outa viableFAPE ordered bythe DPHOsimply because Parentsd not know to propose it
at the initial stagef the administrative process

The Court is not persuaded B¥S argumentthat the DPHO erred in ordering it to offer
Student homebound services becacseplying with the DPHO’s ordewould jeopardizdts
federal funding angubjectits personneto the risk ofcriminal prosecution (Doc. 15 at 2122,
Doc. 24 at 3 APS hypothesizes that if it provides homebound services to Student, one of its staff
memberscould be in Student’s home providing services when Mother administers cannabis to
Student to stop a seizur@ccording to APS, if this were to occur, it could lose its federal funding

andits staff member could beriminally prosecuted aa conspiratoor an accessgr
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Regarding the first pointAPS contends that it could lose its federal fundimghis
hypothetical situatiopursuant tahe federal Drug-ree Workplace Act, 41 U.S.C. 88 81éXiseq.
(“DFWA”). The DFWAdefines a “[d]rugfree workplace” as

a site of an entity-

(A) for the performance of work done in connection with a specific contract or grant
...;and

(B) at whichemployee®f the entityare prohibited from engaging in the unlawful

manufacture, distribution, dispensation, possession, or use of a controlled substance
41 U.S.C. § 810R)(5) (emphasis addedjee alsa34 C.F.R. § 84.635 Prug-free workplace
means a site for the germance of work done in connection with a specific award at which
employeesf the recipienare prohibited from engaging in the unlawful manufacture, distribution,
dispensing, possession, or use of a controlled substp(eaphasis added).

The DFWA requires dederal fundingrecipientto: (1) publish a statement notifyinig
employeeshat ‘the unlawful manufacture, distribution, dispensation, possession, or use of a
controlled substance is prohibited in the grantee's workpladech it must givats employees
and with whichthey must comply as a condition of employment; (2) establish a *ftingy
awareness program” fais employees(3) notify the granting agency of aeynployee’sriminal
drug statute conviction; (4) impose a sanction on @mgloyeeso convictedor require the
employee to participate in drug treatmenrtd, (5) make a good faith effort to maintain a efreg
workplaceby taking the foregoing stepstl U.S.C. § 8133).

From these provisioni is clear thathe DFWA obligates APS to talspecificsteps to
preventits employeesrom engaging inthe unlawful manufacture, distribution, dispensation,
possession, or use of a controlled substariteloes not obligate APS to take steps to prevent

students otheir familiesfrom engaging inany of the prohibited acts. APS isthereforein no
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danger of losing itfederalfundingpursuant to the DFWAue to Mother’s actions. Moreover, an
APS employeevho merelyseesMiothergive Student cannabis has not engagpeanyof theacts
the DFWA prohibitshe hasot, in other words, manufactd distribued, dispened posses,
or usedcannabis.Thus,APS is in no danger of losing itsderalfundingpursuant to the DFWA
due to his actions, eitherfor thesereasonsthe Courtconcludesthat providing Student with
homebound servicasill not jeopardize APSfederal fundingoursuant tahe DFWA 38

Regarding the second point, the Carohcludeghat anAPS staff membemwould notbe
subject to criminal prosecution asonspirator oan accessgrin the hypothetical event thaeis
providing services in Student’s homiaenMother givesStudentannabis to stog seizure (Doc.
15 at 22; Doc. 24 at 3.)

To prove a criminal conspiracy, the government must show: (1) an agreement with

another person to violate the law; (2) knowledge of the essential objectives of the

conspiracy; (3) knowing and voluntary involvement; and (4) interdependence
among the alleged conspirators

United States v. Keck43 F.3d 789, 793 (10th Cir. 2011).
[P]roof is not sufficient if it merely shows that the defendant knew about the
existence of the conspira@y was associated with members of the conspiracy.
Rather, the evidence must show the defendant knowingly joined the conspiracy
with the intent to advance its purposes.
10th Cir. Crim. Pattern Jury Instruction 2.87 (2011 ed., updated Feb. 2018).
With the exception of knowledgeegarding Mother’'s objectives, APS’ hypothetical
satisfies none ahe elementsequired to sustain a conspiracy convicti®ithout more, a APS

staff membemho seesMother give Studentcannabis while he ig the home providing DEA-

mandatedpecial educatioor related servicelas not agreed tdothergiving Studentannabis

3 APS also argues thatoviding Student with homebound services could jeopaitiZederal funding pursuant to
the IDEA, butit fails to provide anyeasoned basis for this argume(ee generallpoc. 15 at 2122; Doc. 24 at 3.)
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He is not voluntarily involved with it. He and Mother are not interdependent with rdspiect
He has no intent to advance Rather he merely has knowledge of it, which is insufficient to
sustaina conviction. Id.

Similarly, APS’ hypothetical fails to satisfy the elements of aiding and abettimghvare
that “the defendant: (1) “willfully associated wih] criminal venture, and (2) aided such venture
through affirmative action.”United States v. Delgaedribe, 363 F.3d 1077, 1084 (10th Cir.
2004)(brackets and quotation marks omittet)M]ere presence at a crime scene is insufficient
to prove aiding and abettifigand “[a]lthough knowledge a crime is being committed is relevant,
some showing of intent to furthdre criminal venture must be introduced at ttidd. Without
more, howeverAPS’ hypothetical staff member has not willfully associateéth Mother’'s
administration of cannabis to Studgmas takemo affirmative action taaid it, andhasno intent
to furtherit. Ratherat mostheis merely presenwvith knowledgehata crime is being committed
which is insufficient to sustain an aiding and abetting convictidn.

Finally, APS’ hypothetical situation fails satisfyall of the elements of being an accessory
after the fact under 18 B.C. § 3, or of misprision of a felony under 18 U.S.C. § 4. To prove a
violation of 18 U.S.C. § 3, the prosecution must show:

First: the defendant knew someone else had already committethg cri

Second: the defendant then helped that person try to avoid being arrested,
prosecuted or punished.

Third: the defendant did so with the intent to help that person avoid being arrested,
prosecuted or punished.

10th Cir.Crim. Pattern Jury Instruction 2.07.
Similarly, to prove a violation of 18 U.S.C. § 4, the prosecution must show:

First: a federal felony was committed.;
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Second: the defendant had knowledge of the commission of that felony;

Third: the defendant failed to notify an authority as soon as possible. . . ; and

Fourth: the defendant did an affirmative act, as charged, to conceal the crime.
10th Cir.Crim. Pattern Jury Instruction 2.08 Mere failure to report a felony is not a crime. The
defendant must commit some affirmative act designed to conceal the factateatad felony has
been committed.1d.

Again, without more, APS’ hypotheticalituationfails to satisfy these element@&APS’
hypothetical staff member has done nothing to help Mother avoid arrest, prosecution, or
punishmentand has evidenced no intent to do so. NorHesommitted any affirmative act
designed to conceal Mother’s administration of cannabis to Student. At most, hekmewes of
andhas failedto reportit, which is insufficient to sustain a convictionather offense In sum
APS has failed to identify any crinfier which astaff memberould plausibly bgrosecutedf he
saw Mother gve Studentcannabiswhile he was in the home providing services. The Court
therefore finds thaAPS and its stafinembersare notat riskof losingfederal funding pursuant to
the DFWAor being criminally prosecutefdr providing homebound services to Student, tad
the DPHOproperlyordered APS to offeBtudentsuchserviceswith socialization opportunities
for kindergarten.

[ll. Conclusion

For the reasons set forth aboy®) the Decision iREVERSEDto the extenthe DPHO
concludedthat APS failed to offer Student a FAPE fpreschoagl and, (3 the Decision is
AFFIRMED to the extenthe DPHOconcludedthat APS failed to offer Student a FAPE for
kindergartenand ordered APS to offer Student homebound serwvittBsoptional socialization

opportunitiedor her kindergarten year
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IT IS SO ORDERED. m
%M@

KIRTAN KHALSA
UNITED STATES MAGISTRATE JUDGE

Presiding by Consent
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