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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

CINDY M. HERRERA,
Plaintiff,
VS. CivNo. 18-1080SCY

ANDREW SAUL, Commissioner of Social
Security!

Defendant.

MEMORANDUM OPINION AND ORDER 2

THIS MATTER is before the Court on the Soc&écurity Administrative Record
(Doc. 17) filed January 23, 2019, in support of mi#i Cindy M. Herrera’s Complaint (Doc. 1)
seeking review of the decision of Defendant Andrew Saul, Commissioner of the Social Security
Administration, denying Plaintiff'slaim for disabilityinsurance benefits under Title Il of the
Social Security Act, 42 U.S.C. § 4@1seqOn April 1, 2019, Plairit filed her Motion to
Reverse and Remand for a RehearinthV8upporting Memorandum. Doc. 18. The
Commissioner filed a Response on May 30, 2019 (R0}, and Plaintiff filed a Reply on July
17, 2019 (Doc. 23). The Court has jurisdictiomaggiew the Commissioner’s final decision
under 42 U.S.C. 88 405(g) and 1383(c). Having meticsly reviewed the entire record and the
applicable law and being fullgdvised in the premises, the@t finds the Motion is not well

taken and iDENIED.

1 Andrew Saul was sworn in as Commissionethef Social Security Administration on June 17,
2019 and is automatically substituted as a pautguant to Federal Rule of Civil Procedure
25(d).

2 Pursuant to 28 U.S.C. § 636(the parties consented the undersigned toonduct any or all
proceedings and to enter an order of judgment. Docs. 3, 7, 8.
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Background and Procedural Record

Claimant Cindy M. Herrera suffers frothe following severénpairments: post-
traumatic stress disorder (“BD”), panic disorder withowdgoraphobia; major depressive
disorder; borderline personalitiisorder; generalized anxietysorder; phobias; fiboromyalgia;
asthma; chronic pain syndromembar radiculopiy, cervical stenas, and sacrodynia.
Administrative Record (“AR”) at 125. She hakigh school diploma and attended a few weeks
of community college. AR 189-90, 592. She has pastvant work as a bookkeeper and cashier.
AR 198, 243.

On May 20, 2013, Ms. Herrera filed concurreldims of disability under Title Il and
Title XVI of the Social Security Act. AR 250, 35She alleges that she became disabled as of
November 1, 2006. AR 353. Her applicationgevéenied on October 23, 2013 (AR 314-15),
and upon reconsideration on June 10, 2014 3A&49). Administrative Law Judge (“ALJ")

Kim Fields conducted a hearing on Februbdy 2016. AR 188-201. Ms. Ifera appeared in
person at the hearing with attornepresentative Michael Armstrond. The ALJ took
testimony from Ms. Herrera; Bhard Adams, MD, Medical Expe and Charles Edward Smith,
Vocational Expert (“VE”). AR 178.

On March 25, 2016, ALJ Fields issuedwarfavorable decision. AR 353-66. On April 27,
2017, the Appeals Council issued a decisiontgrgrMs. Herrera’s reqst for review and
remanding the case for further proceedim®R 374-75. On January 12, 2018, Ms. Herrera
appeared for a second hearing lbefALJ Eric Weiss with attoey representatives Scott Rode
and Laura Johnson. AR 202, 731. ALJ Weiss atsrdhfrom VE Mary Weber. AR 202. At the
hearing, the ALJ recognized that Ms. Herrerd amended her alleged onset date to December

1, 2011. AR 210. ALJ Weiss issued an unfavi@aecision on March 27, 2018. AR 122-36. The



Appeals Council denied a timetgquest for review on Seghber 20, 2018, making the ALJ's
decision the final decision of the CommissiorR 1-4. On November 19, 2018, Ms. Herrera
timely filed a Complaint seekingiglicial review. Doc. 1. Becausiee parties are familiar with
Ms. Herrera’s medical history, the Court resemissussion of the medical records relevant to
this appeal for its analysis.

Applicable Law

A. Disability Determination Process

An individual is considered giabled if she is unable “to erggain any substantial gainful
activity by reason of any medicaltieterminable physical or ma@himpairment which can be
expected to result in death or it has lasted or can be expededast for a continuous period
of not less than 12 months.” 42 U.S.C. 8§ 42Q({A) (pertaining tadisability insurance
benefits);see alsad. 8§ 1382(a)(3)(A) (pertaining to supplemtal security inome disability
benefits for adult individuals). The Social SeguCommissioner has adopted the familiar five-
step sequential evaluation proc@&EP”) to determine whetherperson satisfies the statutory
criteria as follows:

Q) At step one, the ALJ must determiwhether the clainm is engaged in

“substantial gainful activity>If the claimant is engaged in substantial
gainful activity, she is rtadisabled regardless of her medical condition.

(2) At step two, the ALJ must deterreithe severity of the claimed physical

or mental impairment(s). If the claimedoes not have an impairment(s) or

combination of impairments that is severe and meets the duration
requirement, she is not disabled.

3 Substantial work activity isork activity that involves doingignificant physial or mental
activities. 20 C.F.R. 88 404.158)( 416.972(a). Work may be substal even if it is done on a
part-time basis or if you do legget paid less, or have lesspessibility than when you worked
before.ld. Gainful work activity is work activitghat you do for pay or profit. 20 C.F.R.

88 404.1572(b), 416.972(b).



3) At step three, the ALJ must deténmwhether a claimant’s impairment(s)
meets or equals in severity onetloé listings described in Appendix 1 of
the regulations and meets the dumatiequirement. If so, a claimant is
presumed disabled.

(4) If, however, the claimant’s impairmsrdo not meet or equal in severity
one of the listings described imppendix 1 of the regulations, the ALJ
must determine at step four whatliee claimant can perform her “past
relevant work.” Answering thiguestion involves three phas@géinfrey v.
Chater, 92 F.3d 1017, 1023 (10th Cir. 1996). First, the ALJ considers all
of the relevant medical and othelidance and determines what is “the
most [the claimant] can still ddespite [her physical and mental]
limitations.” 20 C.F.R. 88 404.1545(a)(#16.945(a)(1). This is called the
claimant’s residual furimnal capacity (“RFC”)Id. 88 404.1545(a)(3),
416.945(a)(3). Second, the ALJ deteresrthe physical and mental
demands of the claimant’s past work. Third, the ALJ determines whether,
given the claimant’'s RFC, the alaant is capable of meeting those
demands. A claimant who is capable@turning to past relevant work is
not disabled.

(5) If the claimant does not have the®o perform her past relevant work,

the Commissioner, at step five, mghbw that the claimant is able to

perform other work in the nationatonomy, considering the claimant’s

RFC, age, education, and work experience. If the Commissioner is unable

to make that showing, the claimantisemed disabled. If, however, the

Commissioner is able to make tlegjuired showing, the claimant is

deemed not disabled.
See?0 C.F.R. § 404.1520(a)(4) (dlsility insurance benefits); 20 C.F.R. § 416.920(a)(4)
(supplemental security inconagsability benefits)Fischer-Ross v. Barnhard31 F.3d 729, 731
(10th Cir. 2005)Grogan v. Barnhart399 F.3d 1257, 1261 (10th Cir. 2005).

The claimant has the initial burden of establistargjsability in the first four steps of this
analysisBowen v. Yuckerd82 U.S. 137, 146 n.5 (1987). The burden shifts to the Commissioner
at step five to show that the claimant&pable of performing work the national economyd.

A finding that the claimant disabled or not disabled atyapoint in the five-step review is

conclusive and terminates the analySiasias v. Sec’y of Health & Human Se883 F.2d 799,

801 (10th Cir. 1991).



B. Standard of Review

This Court must affirm the Commissioner’shild of social security benefits unless
(1) the decision is not supported by “substdmadence” or (2) the ALJ did not apply the
proper legal standards in reachihg decision. 42 U.S.C. 8§ 405(¢jamlin v. Barnhart 365
F.3d 1208, 1214 (10th Cir. 2004)angley v. Barnhart373 F.3d 1116, 1118 (10th Cir. 2004);
Casias 933 F.2d at 800-01. In making these detertiong, the Court “neitr reweigh[s] the
evidence nor substitute[s] [its] juagent for that of the agency.Bowman v. Astrues11 F.3d
1270, 1272 (10th Cir. 2008). “[W]hatever the meanof ‘substantial’ in other contexts, the
threshold for such evidentiaspfficiency is not high.Biestek v. Berryhi)l139 S. Ct. 1148,
1154 (2019). Substantial evidence “isora than a mere scintilla.ltl. (quotingConsol. Edison
Co. v. NLRB305 U.S. 197, 229 (1938)). “It means—andans only—such refant evidence as
a reasonable mind might accept as adequate to support a conclgsi@intérnal quotation
marks omitted).

A decision “is not based on substantial evizkeif it is overwhelmed by other evidence in
the record,’Langley 373 F.3d at 1118, or “constitutes mere conclusidtysgrave v. Sullivan
966 F.2d 1371, 1374 (10th Cir. 1992). The agency decision must “provide this court with a
sufficient basis to determine that appropriatgal principles have been followedénsen v.
Barnhart 436 F.3d 1163, 1165 (10th Cir. 2005). Theref@though an ALJ is not required to
discuss every piece of evidence, “the record must demonstrate that the ALJ considered all of the
evidence,” and “the [ALJ’s] reass for finding a claimant notsibled” must be “articulated
with sufficient particularity. Clifton v. Chatey 79 F.3d 1007, 1009-10 (10th Cir. 1996). But
where the reviewing court “cdollow the adjudicator’s reasorg” in conducting its review,
“and can determine that correct legal standarge baen applied, meretgchnical omissions in

the ALJ’s reasoning do not dictate reversiigyes-Zachary v. Astrué95 F.3d 1156, 1166



(10th Cir. 2012). The cotifshould, indeed musgxercise common senséd. “The more
comprehensive the ALJ’'s explanation, the ed#ie] task; but [the @urt] cannot insist on
technical perfection.ld.
Analysis

In support of her Motion to Remand, Ms. Hearargues that the AL (1) impermissibly
engaged in “picking and choosing” among theigsed limitations in the state agency non-
examining consultants’ opinion&) failed to sufficiently cedit the opinion of her treating
physician, Dr. Roxana Raicu; and (3) failecstate sufficient reass for discounting her
subjective symptom evidence related to gainsed by her fibromyaky The Court does not
find these arguments eelling and affirms the ALJ’s decision.

l. The ALJ Did Not Improperly Disregard The State Agency Consultants’ Opinion.

State agency consultant GgtSimutis, Ph.D, evaluated Mderrera’s medical records on
October 23, 2013. AR 250-81. Dr. Sitisureviewed and discussed the medical evidence and, in
answering questions relatingMs. Herrera’s mental residufanctional capacity assessment
(“MRFCA"), assessed in worksheet foatrthe following “moderate limitation&”

e Remembering locations and work-like procedures;

4 As Ms. Herrera points out, Dr. Simutis didt use special Form SSA-4734-F4-SUP. Doc. 18 at
15 n.17. That form contains three sections,anehich is a worksheet for rating functional
limitations (Section I) and anothesich is for recording the mental RFC determination (Section
ll). Instead, she used an MRFCA form whichtains the same worksheet questions and the
same rating system. AR 261-63. Tihsetructions explain: “The ggéons below help determine
the individual’s ability to perform sustained work activities. However, the actual mental residual
functional capacity assessment is recordedemtrrative discussion(s), which describe how the
evidence supports each conclusioR 261. As such, the structure of the form used here is
essentially the same as the structureaim SSA-4734-F4-SUP: the consultant answers
guestions on the worksheet to indicate degreeamdus functional limithons (the equivalent

of Section I) and then uses thésd other, information to deteime a claimant’s mental residual
capacity assessment set forth ia trarrative discussion (the equivalef Section Ill). Case law
discussing “Section 1" and “Section 111" therefore remains relevant.



e Understanding and remembering very short and simple instructions;

e Carrying out very shortral simple instructions;

e Maintaining attention and condeation for extended periods;

e Completing a normal workday or waveek without interruption from
psychologically based symptoms and perfimg at a constent pace without

unreasonable rest periods; and

e Accepting instructions and responding appiatety to criticismfrom supervisors;
and

e Being aware of normal hazardsdataking appropriate precautions.
AR 261-63. Dr. Simitus found that Mderrera was markedly limited in

e Understanding and remembmagidetailed instructions;

e Carrying out detailethstructions; and

e Interacting appropriately with the general public.

AR 261-63. In her narrative explanation,. Bimitus concluded that Ms. Herrera
is able to perform work where intergenal contact is incidental to work

performed, complexity of tasks is leadn@nd performed by rote, few variables,
little judgment, supervision required is si@pdirect and concte (unskilled).

AR 263. Dr. Simitus’ findings were affirmdal Dr. Donald Gucker, Ph.D. on reconsideration.
AR 342.

The ALJ accorded the opinions of Dr. Simitusl@r. Gucker “great weight” at step four
because “[t]hese physicians &aeniliar with Agency policy ad regulations and provided a
detailed functional assessment of the clairsaattilities and limitations.” AR 133. “Further,
although rendered in 2013 and 2014, subsequent evidence is consistent with this analysis and, if
anything, shows improvement in the claimamtisctioning, based on mentstiatus examination
findings noted aboveld. In relevant part, the ALJ calculated Ms. Herrera’s RFC as follows:

She must avoid more than occasional exposure to extreme cold, unprotected
heights, and dangerous moving machinand must avoid more than occasional



exposure to pulmonary irritessuch as dust, fumes, odors and gases. She is able
to understand, remember, and carry imple instructions, and make
commensurate work related decisions imak setting with few, if any, changes.
She is able to interact occasionally wsthpervisors, co-workers and the public,
and maintain concentration, persistened pace for two hours at a time during

the workday with normally scheduled breaks.

AR 127.

Ms. Herrera argues that the ALJ thus engageprohibited “picking and choosing” of
the limitations in the dpions of Dr. Simitus and Dr. Guckeithout explanation. Doc. 18 at 14.
She invokes the Tenth Circuit’s holdinghiaga v. Astrughat “[a]n ALJ is notentitled to pick
and choose through an uncontradicted medical @apjnaking only the parthat are favorable to
a finding of nondisability.482 F.3d 1205, 1208 (10th Cir. 2003&eDoc. 18 at 14. ItHaga a
state agency examining psycthgical consultant reviewed the record and recommended
additional testing fothe claimant. 482 F.3d at 1207. TheJAagreed and the doctor did his
additional testdd. “[P]art of his detailed response waditbout a mental RFC form, on which
he marked appellant moderately impairedeven out of ten functional categoridsl.”While
the ALJ’'s RFC incorporated three of these motelienitations, it did notncorporate the other
four. 1d. Further, the ALJ did not provide an expéation for rejecting the remaining four
moderate limitations and “the evidence on which the ALJ explicitly relied in his decision [did]
not imply an explanation . . . 1d.

On appeal, the Tenth Circuit noted “it imply unexplained why the ALJ adopted some
of [the doctor]'s restrictions but not othersd” at 1208. Although an “ALJ is entitled to resolve
any conflicts in the record,” the court stressed that an ALJ attisally identify the evidence
that conflicts with the doctor's medical opinion or RFC assesstaerthe Tenth Circuit
reinforced this point later &t same year when it appliethgato remand where the “ALJ erred

in accepting some of the moderétritations in the Mental RE form completed by . . . a



nonexamining physician, but rejediothers without discussionPrantz v. Astrue509 F.3d
1299, 1302-03 (10th Cir. 2007).

When a doctor who assesses Section | meeléimaitations also opines on a claimant’s
residual functioning capacity, however, the ALJ does not necessarily need to accept or discuss
each moderate limitatiofThis limitation ofHagaandAstrués scope comes from the Tenth
Circuit’s decision irSmith v. Colvin821 F.3d 1264, 1268-69 (10th Cir. 202é). Smith the
consulting doctor reviewed tlodaimant’s records and compldta worksheet finding that she
had moderate limitatioria her ability to:

e maintain concentratiompersistence, and pace,

e remain attentive and keep concentration for extended periods,

e work with others without getting distracted,

e complete a normal workday and workweek without interruption for psychologically
based systems,

e perform at a consistent pacé&hout excessive rest periods,
e accept instructions and respond appiatety to criticism by supervisors,

e get along with coworkers or peers withowtdacting them or engaging in behavioral
extremes,

e respond appropriately to amges in the workplace, and
e set realistic goals or independently plan.
Id. at 1268.
Although the doctor founthoderate limitations in nineeStion | categories, in forming

the claimant’s mental residual functional capathe doctor simply opied that the claimant

51n her reply brief, Ms. Herrerdescribes this case as “unpisbed.” Doc. 23 at 3. That is
incorrect. It is publish& binding precedent.



could “(1) engage in work that was limited imgplexity and (2) manage social interactions that
were not frequent or prolongedd. The ALJ, in turn, assess#tht the claimant “could not
engage in face-to-face contactlwihe public and (2) could enggin only simple, repetitive,

and routine tasksld. at 1269. The Tenth Circuit held thatthough the ALJ “did not repeat the
moderate limitations assessed by the dgtcaffirmance was proper because the ALJ
“incorporated these limitations sgating how the claimant was lirad in the ability to perform
work-related activities.Td.

Smithrelied onVigil v. Colvin in which the court held thatclaimant’'s moderate mental
limitations in concentration, paessence, and pace were sufficiently taken into account by a
restriction to unskilled world. (citing Vigil v. Colvin 805 F.3d 1199, 1204 (10th Cir. 2015)).
The ALJ inVigil found that the claimant wanoderately limited ithe ability to maintain
concentration for extended periods. 805 FaB#i203. But the ALJ further found that the
claimant “retained enough menmyaand concentration to perim at least simple taskdd. at
1203-04 (alteration omitted). Because the limiativas “not critical” to the performance of
unskilled work, the ALJ’'s RFC approprifteaccounted for clanant’s limitationsld at 1204. In
particular, “limiting the plaintiff to an SV® of only one or two[] adagptely took into account

his moderate limitations in concentration, persistence, and gdce.”

® The specific vocational preparati (“SVP”) “refers to the ‘timeequired by a typical worker to
learn the techniques, acquiretimformation, and develop tli&cility needed for average
performance in a specific job-worker situationVigil, 805 F.3d at 1201 n.2 (quoting the
Dictionary of Occupational Titles, Apg, Sec. Il (4th ed., revised 1991), 1991 WL 688702
(G.P.0O.)). “A job at SVP one requires ‘a shdemonstration only’rad at SVP two requires
‘anything beyond a short demonstaattiup to and including 1 monthfd. “[U]nskilled work
corresponds to an SVP of 1-2; semi-skilled wookresponds to an SVP 8f4; and skilled work
corresponds to an SVP of 5-9tive DOT.” SSR 00-4p, 2000 WL 1898704, at *3.

10



Smith 821 F.3d at 126%|lso favorably cited an unpublished cdsee v. Colvin631 F.
App’x 538 (10th Cir. 2015). lhee the ALJ adopted, “essentiallyhoatim, the limitations from
Section Il of the MRFCA.” 631 F. App’x at 54The court held that “[h]aving adopted the
limitations described in section Il of the MRFCihe ALJ was not alsaequired to specifically
adopt or discuss each individuahitation described in section Ild. Other unpublished
opinions from the Tenth Circuit havéfiemed the ALJ bas# on similar reasoningee, e.g.
Nelson v. Colvin655 F. App’x 626, 629 (10th Cir. 201&ulton v. Colvin 631 F. App’x 498,
502 (10th Cir. 2015).

Finally, the Tenth Circuit irsmithexpresslystated that asking “how the administrative
law judge’s assessment incorp@sathe numerous moderate lintibas indicated by [the doctor]
... is the wrong question.” 821 F.3d at 1269 mt#& doctor’s Section | notations, the Tenth
Circuit explained, “serve[] only as an aid ta lassessment of residdanctional capacity.’ld.
The reviewing court is to “compare the admirdtite law judge’s findigs to [the doctor]'s
opinion on residual functional capacity, not hetations of moderate limitationdd.

The implications of this reasoning can bestunderstood by examining one of the
Section | limitations discussed 8mith a “moderate” limitation irthe ability to “work with
others without getting distractedd. at 1268. Unlike the situation Migil, the absence of
discussion about this moderditaitation in the ALJ's dedion cannot be accounted for by
simply limiting a claimant to unskilled work. This because the ability to “work in coordination
with or proximity to others vthout being (unduly) distracted blgem” is “critical for performing

unskilled work.” POMS § DI 25020.010, § B(3)(gY.et, even though the ALJ never discussed

" The Social Security Administration Programe®gtions Manual System (“POMS”) is “a set of
policies issued by the Administrationthe used in processing claimdftNamar v. Apfell72

11



this moderate limitation and this moderate limitation cateoaccounted for through the
limitation of the claimant to undked work, the Tenth Circuit imithrejected the claimant’s
argument that the ALJ’s failure to address thoderate limitation constituted error.

Given that moderate limitations mattétaga 482 F.3d at 1208, made clear that “a
moderate impairment is not the same as no impairateail”), the question arises as to when the
absence of ALJ discussion abauSection | moderate litaition requires remand (ashtaga
andFrant?) and when the absence of ALJ discassabout a Sectionrhoderate limitation
constitutes no error. One situation that cont#uno error is when the ALJ justifiably gives the
doctor’s opinion little tano weight. SSR 96-6p, 1996 WL 3741802 (“Administrative law
judges and the Appeals Council are not bountirnmings made by State agency or other
program physicians and psycholsigi but they may not ignotieese opinions and must explain
the weight given to the opgions in their decisions.”Vigil makes clear that another situation is
when the assignment to unskilled work incorporates or otherwiseriscfor the Section |
moderate limitationSmithdemonstrates that yet anotlséuation is when the doctor who
assessed the Section | modetatgtation has also reachesh opinion on residual functional
capacity in his or her Section Ill/narrative discussion, which the ALJ then accepts.

In this respectSmithdeviated from unpublished Tenth Girccases thatalled for the
consulting doctor to carefullgdhere to Section | workshdehitations when fashioning a
narrative RFC. For example, @arver v. Colvinthe Tenth Circuit held that an ALJ may not

“turn a blind eye to moderate Section | limitaghand “[i]f a consultaris Section Il narrative

F.3d 764, 766 (10th Cir. 1999). The reviewing couitt defer to the POMS provisions unless
they are arbitrary, capriciousr contrary to lawRamey v. Reinertsp868 F.3d 955, 964 n.2
(10th Cir. 2001)see also Vigjl805 F.3d at 1204 (relying on the POMS’ definition of unskilled
work).

12



fails to describe the effect that each of theti®a | moderate limitations would have on the
claimant’s ability, or if it ontradicts limitations marked i&ection I, the MRFCA cannot
properly be considered part thfe substantial evidence supiirog an ALJ's RFC finding.” 600
F. App’x 616, 619 (10th Cir. 2018).

Ms. Herrera cites the opinion ofher judges in this District who have declined to follow
Smithon the ground that it is inconsistent willagaandFrantz, and one panel of the Tenth
Circuit cannot overrule another panel. Doc. 18 at 15 (c@ioglova v. BerryhillNo. 17-cv-611-
SMV, 2018 WL 2138647, at *7 (D.N.M. May 9, 20183ge alsalones v. Berryhi)INo. 15-cv-
842-LF, 2017 WL 3052748, at *5 n.6 (D.N.M. Jutig 2017). This Court does not agree that
Smithis irreconcilable wittHagaandFrantz HagaandFrantz continue to stand for the
proposition that “[aJn ALJ is not entitled togki and choose through ancontradicted medical
opinion, taking only the parts that are favorabla finding of nondiability.” 482 F.3d at 1208.
But they do not specify what agtly constitutes the doctor’stimate “opinion” when a doctor
has checked boxes on a form (Settip the significance of whicis then clarified through the
doctor’s narrative opinion about a ich@ant’'s RFC (Section Ill). Unlike ismith the panels in
HagaandFrantzdid not consider a doctor’s narraiRFC opinion and so had no occasion to
opine about how Section | modadimitations should be evated in light of a doctor’s
narrative RFC opinion.

HagaandFrantztherefore did not address the questnithanswers—whether an ALJ

is permitted to rely on the doctor’s ultimate opimias expressed in the narrative RFC, when that

8 Ms. Herrera also cites previous opinion by this Court whiheld that a consulting physician
must account for all worksheet moderate limitas in his narrative RFC, and the ALJ may not
overlook inconsistencies betwette two. Doc. 18 at 1¥amvakerides v. ColviiNo. 14-cv-879
SCY, 2016 WL 10538097 (D.N.M. Apr. 7, 2018} explained above, cases liamvakerides
andCarvercannot be reconciled with the subsagysublished Tenth Circuit opinion Bmith

13



RFC does not exactly match the doctaven Section | worksbet limitations. ASSmithexplains,
the doctor need not make stine narrative and the worksheadactly match. When the doctor
fashions an RFC in his narratiepinion, that controls over amgoderate worksheet limitations
because the worksheet serves as an “aidhtopinion and is not the opinion itse&3inith 821
F.3d at 1269 n.2.

Based orSmith the Court rejects Ms. Herrera’ggament that the ALJ was required to
either adopt all of Dr. Simitus’ moderate lintitans or explain, for &h moderate limitation,
why he did not adopt thétnitation. Doc. 18 at 14-1%mithmandates affirmance with respect
to the moderate limitations because ®imitus’ narrative RFC and the ALJ's RFC are
consistent. Dr. Simitus opined that Ms. Herrieraapable of tasks “learned and performed by
rote,” with “few variables’and requiring “little judgment,i’.e., “unskilled” work. AR 263. The
ALJ found that Ms. Herrera “is able to understaremember, and carry tosimple instructions,
and make commensurate work related decisioasark setting with fewif any, changes.” AR
127. He also found she could perform es@ntative jobs with an SVP ofiz., unskilled. AR
135. Indeed, Ms. Herrera acknowledges inMetion that “when ALJ Weiss weighed the
opinion evidence,” he incorpated Dr. Simutis’ narratex. Doc. 18 at 15. Und&mith the Court
finds that this is dlthat is required.

While this reading oSmithaddresses the moderate lirtidas at issue, Ms. Herrera
argues that it does not addseher assessed marked limitatiavis. Herrera asserts tHamith
does not necessarily apply to “marked” limitations assigned by the consulting state agency
doctors. Doc. 23 at 3-4. Ms. Herrera raigeslid issue. The consulting doctorSmithdid not
assign any marked limitations and the counb&ding expressly applied only to moderate

limitations. 821 F.3d at 1268-69 (“Tlelministrative law judges ibeeand in our case did not

14



repeat thenoderatdimitations assessed by the doc#®ut both administrative law judges
incorporated these limitations byashg how the claimant was lireidl in the ability to perform
work-related activities. This approach is accbfgan our circuit, for we have held in a
published opinion that an administrative law judge can accountdderatdimitations by
limiting the claimant to partidar kinds of work activity.(emphasis added)). Therefo8mith
does not necessarily foreclose Ms. Herrera’s argtithat the ALJ, if heccepted Dr. Simitus’
opinion, had to account for tmearkedlimitations sheassigned.

The Court does not needdetermine to what exte@miths logic would apply to
marked limitations, howevebgecause it agrees with the Commissioner that thedid dccount
for all the marked limitations. The markkahitations in understading, remembering, and
carrying outdetailedinstructions are readily accounted byrthe ALJ’s finding that Ms. Herrera
“is able to understandemember, and carry ositmpleinstructions.” AR 127 (emphasis added);
see also Vigjl805 F.3d at 1203-04 (because that the noniexaitlimits in question affected the
claimant’s ability to perform detailed tasksjt not simple ones, an RFC for unskilled work
accounted for those limitationgYelson v. Colvin655 F. App’x 626, 629 (10th Cir. 2016)
(“Even though Dr. Taber noted nk&d limitations in Ms. Nelson’s ability to remember detailed
instructions [and] carry out thled instructions . . . unskétl work does not require these
abilities . . . .").

Ms. Herrera focuses on the madklimitation in interactingvith the general public. Doc.
18 at 16-17. She argues that the ALJ’s limitatmfioccasional” interaton with the general

public is not sufficient to account for Drindtus’ “marked” limitation in that aredd. In
addition, Dr. Simitus opined in her narrative that Ms. Herrera “is able to perform work where

interpersonal contact is incidental to work peried” and “supervision requd is simple, direct

15



and concrete.” AR 263. “Occasidlyd does not mean “no” soal interaction; it can mean
anything from “occurring from verlttle up to one-third of thene,” but generally “no more
than 2 hours of an 8-hour workday.” SSR 96-9p, 1996 WL 374185, at *3 (July 2, 1996).

In support of her argument, Ms. Herrera cke®wlton v. Berryhill No. 18-cv-194
KBM, 2019 WL 1299669, at *7 (D.N.M. Mar. 21, 2019). Doc. 18 at 1 Krowlton Magistrate
Judge Molzen held that an RFC allowing foc€asional interactionsith . . . the general
public” does not account formaarkedlimitation assigned by a staagency consultant. 2019 WL
1299669, at *7. But as the Commissioner points out, Doc. 20 at Xhbdyltonactually
supports affirmance in this case because JMtigeen also found that an ALJ may “properly
account[] for the markelimitation” if “the RFC also limited the plaintiff tanskilledwork.”
2019 WL 1299669, at *7. That is because “unskilled work does not reaqujiateraction with
the general public.Id. (internal quotation marks omitted). kmowlton Judge Molzen reversed
the ALJ and remanded back to the agency kmxthe ALJ did not limit that claimant to
unskilled work.Id. By contrast, the ALJ in this case di&ntify unskilled work that Ms. Herrera
can perform that requires no intetian with the general public. AR 135.

Published Tenth Circuit law onithissue is inconclusive. lBhapo v. Astrugthe Tenth

Circuit reversed and remanded an ALJ’s evatunatf the opinion of aoctor who assigned the

® Ms. Herrera argues that the Adi#l not actually limit her to unglled work in the RFC. Doc.

23 at 5. To the extent that Ms. Herrera arguasttie ALJ was required to use the exact phrase
“unskilled work” in the RFC to account for Drinsitus’ marked limitatim, the Court disagrees.
The RFC specifies that Ms. Herag'is able to understand,member, and carry out simple
instructions, and make commensurate work reldémisions in a work setting with few, if any,
changes.” AR 127. This mirrors the defiaitiof unskilled work promulgated by the
Administration. SSR 96-9p, 1996 WL 374185, at *dlyR, 1996). And the ALJ identified jobs
which Ms. Herrera can perform the national economy that ardé“anskilled” with an SVP of

2. AR 135. Itis clear that the ALJ did limit Ms. Hera to unskilled wdk, even if that exact
phrase does not appear in the RFC.
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claimant, among many other noneettonal limitations, a “[m]aded to extreme limitation on
ability to interact appropriately with trgeneral public.” 682 F.3d 1285, 1290 (10th Cir. 2012).
In so doing, the Tenth Circuit observed th&ig only mental restrion acknowledged in the
hypothetical [to the VE] was thah claimant’s] work should besgicted to ‘only occasionally
dealing with the general publidd. (alterations omitted). This re&ttion indicatel that “[t]he

ALJ accepted, at least tdimited extent, the restriction recognized by Dr. Vega with regard to
Ms. Chapo’s difficulty in dealing with the publidd. at 1291-92. The Tenth Circuit did not
further examine the na@ing of “occasional” social contadtyeversed because the ALJ failed to
include the restriction to unskilleglork in the hypothetical to the V. at 1290 n.3.

An unpublished Tenth Circuit case is morepoint and provides support for the
Commissioner’s argumeritlelson v. Colvin655 F. App’x 626 (10th Cir. 2016). The court in
Nelsonexamined the definition of “unskilledork” provided in SSR 96-9p, 1996 WL 374185, at
*9 (July 2, 1996). “Unskilled work generallygeires only the following: (1) understanding,
remembering, and carryirgut simple instructions; (2) makingdgments that are commensurate
with the functions of unskilled work—i.esimple work-related d@sions; (3) responding
appropriately to supervision, co-workers and Uswak situations; and (4) dealing with changes
in a routine work setting.” 655 F. App’x 829 (internal quotatiomarks and alterations
omitted). The court concludedah‘[e]Jven though Dr. Taber ned marked limitations in Ms.
Nelson’s ability to remember detailed instructiocarry out detailed instructions, and interact
appropriately with the public, unskilletork does not require these abilitiekl” The Court
finds this reasoning persuasiared applicable to this cadéelsonis not in tension witlChapo
because th€hapodecision did not examine to what extentskilled work accounts for social

interaction limitations.
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Finally, the Court observes thée three jobs the ALJ identdd all have a “People” code
of 8—the lowest level diuman interaction. Merchandidéarker (DOT 209.587-034), 1991 WL
671802; Warehouse Checker (222.687-010), M01672130; and Routing Clerk (222.687-
022), 1991 WL 672133. AR 138 As the Tenth Circuit has found @nsimilar context, these jobs
“require interactiorwith people only in the context ¢diking instruction and involve
insignificant or no interactiowith the general public.Shelton v. Colvin663 F. App’x 690,
694-95 (10th Cir. 2016).

The Court thus finds that the ALJIlfjuaccounted for Dr. Simitus’ opinion.

Il. The ALJ Gave Good Reasons For The Weight Assigned To The Opinion Of Ms.
Herrera’s Treating Physician

Ms. Herrera argues that the ALJ impropatisregarded functional assessments her
treating physician, Dr. Roxanna Raicu, M.Bompleted in 2016 and 2017. Doc. 18 at 18-22.
Several different opinions by Dr. Raicu issuedlmmee separate dates are relevant to this
argument:

e On January 5, 2016, Dr. Raicu completededical Assessment of Ability to do
Work-Related ActivitiegMental) (“MSS”). AR 1435-36. She considered Ms.
Herrera’s medical history from 2011 to ttigte of current examination. AR 1435. Dr.
Raicu found Ms. Herrera had 8 modenasental limitations. AR 1435-36. On this
same date, Dr. Raicu also found that Merrera met the lisng criteria for 12.04
Affective Disorders and 12.06 Anxiety-R&dd Disorders. AR 1437-38. These will be
referred to as the “January 2016 MSShogn” and “January 2016 listing opinions.”

e On May 20, 2016, Dr. Raicu found that Ms.rkga met the ligng criteria for 12.08
Personality Disorders. AR 1465. Thssthe “May 2016 listing opinion.”

10 Ms. Herrera obliquely challenges her ability to perform these jobs because they all have a
“reasoning level” of two. Doc. 19 at 16 n.19.elreasoning developmescale” measures the
educational background required of a posit@nderson v. Colvin514 F. App’x 756, 764 (10th
Cir. 2013). Ms. Herrera does notpdain what about her educatial background is in conflict
with the identified jobs. Doc. 19 at 16 n.19. The Gaonsiders this argument waived for failure
to develop it.
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e Finally, on December 11, 2017, Dr. Raicurgneted another MSS which covered
Ms. Herrera’s medical histy from 2011 to the curremfate. AR 1736-37. She found
4 marked and 14 moderateental limitations. AR 1736-37. On the same date, Dr.
Raicu also found that Ms. Herrera niie listing criteriafor 12.04 Affective
Disorders, 12.06 Anxiety-Related Disordeand 12.08 Personality Disorders. AR
1738-49. These are the “2017 MSSropn” and “2017 listing opinion.”

The ALJ found that “some weight has been accorded to the opinions of treating
physician, Dr. Raicu, based on her treatmentioziship with the claimant, consisting of
medication management sessiensry three months.” AR32 (citations omitted). His
explanation for this detmination is lengthy and is found in &wseparate sectioms his opinion.
He begins:

In January 2016, Dr. Raicu completediadtional assessment indicating some
limitations. Dr. Raicu found thdhe claimant had only aight limitation in her
ability to understand, remember and cany short and simplestructions, make
simple work-related decisions, sustamordinary routine without special
supervision, interact appragtely with supervisors, co-workers and the public,
and respond appropriately to changethsnworkplace. Dr. Raicu opined that the
claimant had moderate litations in her ability to understand, remember and
carry out detailed instructions, maintaittention and concentration for extended
periods, perform activitiegithin a schedule, work in coordination with or
proximity to others, and perform at ansistent pace. However, despite this
detailed functional assessment showing only slight and mederatations, Dr.
Raicu then indicated that the claimantigpairments were sex@ enough to meet
listings for depression, anxiety and perdiypalisorder. This is internally
inconsistent.

As noted above, the medical evidefiean 2016 and 2017 rewals improvement
and benign findings on meitstatus examination. Inexplicably, a second
assessment from Dr. Raicu in Decem®@17 reveals a decline in functioning,
with moderateiiitation in all areas of undstanding and remembering
information and in concentration, persigte and pace. Even more unexplained is
a worsening from slight limitations in sl functioning in tle prior assessment,

to marked limitations in social funotiing areas in this assessment, with no
explanation or support imeatment records. Again, Dr. Raicu found that the
claimant’s mental ilines met listings for depressi, anxiety and personality
disorder.

AR 131-32 (citations omitted). He tinues later in the opinion:

[A]s noted above, these asseents are internally ionsistent. For example, the
January 2016 assessments finds slightmoderate limitations in areas of
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functioning, but then goes on to say theesiy of the claimant’s impairments

meet listings for depressionpaety, and personality disaed It is clear from this
inconsistency that Dr. Raicu is notridiar with and doesot fully understand

Agency policy and regulations. Additially, these assessments are forms

provided the by claimant’s representaticonsisting of checkboxes, with no
additional explanation for rationale of litations assigned. Intestngly, there is

no checkbox for “no limitations,” and “slighitnitation” is the least restriction
permissible, possibly skewing the aygs$. As noted above, the assessments
completed by Dr. Raicu are not suppdrby her own treatmemécords, showing
benign and normal findings on mentaltsts evaluation. For instance, while
treatment records from 2016 and 2017 ¢atk normal and benign findings, Dr.
Raicu’s second assessment in December 2017 notes even more severe functional
limitations than her originassessment in January 2016. For all these reasons, Dr.
Raicu’s opinions are ngjiven significant weight.

AR 132-33 (citations omitted).

The ALJ is required to evaluate every metlagginion he receivethat could have an
effect on the RFCGKeyes-Zachary v. Astrué95 F.3d 1156, 1161-62 (10th Cir. 201Rnyal v.
Barnhart 331 F.3d 758, 764 (10th Cir. 2003). taims filed befoe March 27, 2017 as the
present claim is, medical opinioase classified into two different categories: “acceptable
medical sources” and “other sources.” “Accégamedical sources” are licensed physicians,
licensed or certified psychologists, licensedoopetrists, licensed podr&ts, and qualified
speech-language pathologists. SSR 06-03p, 2006 WL 2329939, at *1; SSR 96-2p, 2017 WL
3928298.

A unique two-step rule appkeo the opinions of treatinmhysicians (acceptable medical
sources who provide or haveopided the claimant with medicakatment and who have an
ongoing relationship with the claimant). Firste tALJ must determine whether the opinion is

entitled to “controlling weight.Watkins v. Barnhart350 F.3d 1297, 1300 (10th Cir. 2003). An

11 For claims filed on or aftéviarch 27, 2017, all medical sourcean provide evidence that is
categorized and considered as medical opiniahee¢ce and subject to the same standard of
review.SeeRevisions to Rules Regarding the Eatlon of Medical Evidence, 82 Fed. Reg.
5844 (Jan. 18, 2017).
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ALJ is required to give the opinion of a treatpigysician controlling weht if it is both: (1)
“well-supported by medically accegble clinical and laboratoyiagnostic techniques”; and (2)
“consistent with other substaaitevidence in the recordld. (internal quotatin marks omitted).
“[1]f the opinion is deficent in either of these respects, tliteis not entitled to controlling
weight.” Id. If it is not given controlling weight, “at theecond step in the analysis, the ALJ must
make clear how much weight the opinion isfgegiven (including whethat is being rejected
outright) and give good reasonstie the factors specified the cited regulations for this
particular purpose, for the weight assignettauser 638 F.3d at 133¥.

The ALJ is not, however, required to “apply exgsly each of the six relevant factors in
deciding what weight tgive a medical opinion.Oldham v. Astrugs09 F.3d 1254, 1258 (10th
Cir. 2007). Rather, the decisionatkonly be “sufficiently spefic to make clear to any
subsequent reviewers the weigiie adjudicator gave to theeating source’s medical opinion
and the reasons for that weighd’ (internal quotatin marks omitted). Tén Tenth Circuit has
also expressed this as a regoieat that the ALJ provide “spdic and legitimate reasons” for
rejecting an opiniorDoyal, 331 F.3d at 764/Vatkins 350 F.3d at 1301. The ALJ’s reasons are
reviewed for substantial evidend2oyal, 331 F.3d at 764.

Ms. Herrera argues in her motion that the arptions the ALJ gave “were not legitimate

or specific reasons to discount Dr. Raicu’s assents.” Doc. 18 at 19 (emphasis removed). She

12 Prior to March 27, 2017, the facs in the regulation were:)the length of the treatment
relationship and the frequency efamination; (2) the nature and extent of the treatment
relationship, including the treaent provided and the kind of &xination or testing performed;
(3) the degree to which the physician’s opmis supported by relevant evidence; (4)
consistency between the opinion dhd record as a whole; (5) efer or not the physician is a
specialist in the area upavhich an opinion is renderecid(6) other factors brought to the
ALJ’s attention which tend taupport or contradict the opinio@oatcher v. U.S. Dep’t of Health
& Human Servs.52 F.3d 288, 290 (10th Cir. 1995) (quoting 20 C.F.R. § 404.1527(d)(2)-(6)).
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raises three different points support: (1) Dr. Raicu’s assements were ndinternally
inconsistent,” Doc. 18 at 20; (2) the ALJ magt reject a treating phiggan’s opinion merely
because it is expressed on a form witeaiiboxes, Doc. 18 at 20-21; and (3) the ALJ’s
statement that Dr. Raicu’s assessments wersupgorted by her own treatment records was too
vague and inconsistently highlighted only thetjpms of the recorthat support a finding of
non-disability. None of these argums demonstrate the ALJ erred.

A. Internal inconsistencies

Substantial evidence suppotiie ALJ’s conclusion that DRaicu’s 2016 assessments
are internally inconsistent. €Hirst form the ALJ referred ts the January 2016 MSS opinion.
AR 1435-36. The form instructs Dr. Raicu tegi‘an assessment of how the patient’s
mental/emotional capabilities areedted by the impairment(s).” AR 143bis broken down
into the familiar nonexeidnal categories (understanding andmory; sustained concentration
and persistence; social interaction; adéptation). AR 1435-36.dler “concentration and
persistence,” Dr. Raicu assessagte “slight” limitations and Yie “moderate” limitations. AR
1346. On the same day, Dr. Raicu completed@@16 listing opinions, i.e., forms for the listing
criteria for 12.04, Affective Disorders ai@.06 Anxiety-Related Disorders. AR 1437-38. On
those forms, she assessed that Ms. Herrera hakéoh difficulties in meataining concentration,
persistence, or pacdd. The ALJ also pointed out that Dr. Raicu assessed only “slight”
limitations in social interaatn functioning on the first form, AR 1436, but in the second, opined
that Ms. Herrera suffers frotmarked difficulties inmaintaining sociafunctioning.” AR 1437-
38.

Ms. Herrera argues that these are not insterst. She reasons that because several
moderate limitations were found in sevaratrower categories, it is logical that together they

would equate to a marked limitation in a da@ategory. Doc. 18 at 2Given the deferential
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substantial-evidence standard the Court muyglyaphen reviewing an ALJ’s decision, had the
ALJ determined that the listifgrms were not inconsistent with the MSS form, Ms. Herrera’s
reasoning might support such a conclusion.tBetALJ concluded the opposite, and this
opposite conclusion is also subject to de¢erential substantial-evidence stand&idstek 139
S. Ct. at 1156Pisciottg 500 F.3d at 1078. Instead of conductnde novo review of the ALJ’s
findings, the Court must determine whether his findings are suppmrtedore than a mere
scintilla” of evidenceBiestek 139 S. Ct. at 1154. In doing sbe Court must ask whether the
ALJ has identified an internal discremy that is “seemingly” inconsisterRisciotta 500 F.3d at
1078 The Court answers this question in the affiiretWith regard to social interaction in
particular, the record shows tHat. Raicu stated on one form thds. Herrera has only slight to
moderate limitations but then on a separate felmmfilled out the same day concluded that she is
markedly limited. This is “seemingly incasgent,” as the AL&xplained at length.

Ms. Herrera additionally olesves that the ALJ did ndind that Dr. Raicu’s 2017
opinions were internally inconsistent. Doc.d®0. This is accurate, and thus the Court
proceeds to evaluate the other bases fAIh)’s rejection of Dr. Raicu’s opinion.

B. Checkbox-style opinions

Ms. Herrera takes issue witihe ALJ's reference to Dr. Ral's opinions being expressed
on a checkbox-style form. Doc. 18 at 20-21. The) Abserved that Dr. Raicu’s “assessments are
forms provided the by claimant’s representata@nsisting of checkboxes, with no additional
explanation for rationale ofrhitations assigned.” AR 133. “Intestingly,” he continued, “there
is no checkbox for ‘no limitations,’” and ‘slight limitation’ is theast restriction permissible,
possibly skewing the analysidd. Ms. Herrera argues that “#&L.J may not reject a treating
physician’s opinion merely because it was egpeel on a form with checkboxes.” Doc. 18 at 20

(emphasis removed).
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If the ALJ had rejected Dr. Raicu’s opiniomerelybecause they are expressed on
checkbox-style forms, Ms. Herrenauld be correct. In the Ten@ircuit, the ALJ must examine
whether checkbox-style forms argpported by the doctor's examinat®of the patient or other
clinical assessmentsfoee disregarding thensee Carpenter v. Astrug37 F.3d 1264, 1267
(10th Cir. 2008)Chapo v. Astrue682 F.3d 1285, 1289 (10th Cir. 2012&)dersen v. Astrye
319 F. App’x 712 (10th Cir. 2009). Here, the ALd db and concluded that “the assessments
completed by Dr. Raicu are not supported hydven treatment recosi showing benign and
normal findings on mental statesaluation.” AR 133. In other words, the ALJ did not give
“checkbox-style findings” as the Isoreason he rejected Dr. iRa's opinion. Thus, the Court
will move on to determine whether the addlital reason the ALJ provided for discounting the
weight given to Dr. Raicu’assessments is sufficient.

C. Unsupported by treatment notes

The ALJ found that Dr. Raicu’s assessisemnere unsupported by her own treatment
notes. As noted above, the ALJ’s discussion offaicu’s opinion is in two different places in
his opinion:

As noted above, the medical evidefiwen 2016 and 2017 rewals improvement
and benign findings on mealtstatus examination. Inexplicably, a second
assessment from Dr. Raicu in DecemP@17 reveals a decline in functioning,
with moderateimitation in all areas of undstanding and remembering
information and in concentration, persigte and pace. Even more unexplained is
a worsening from slight limitations in sal functioning in tle prior assessment,

to marked limitations in social funotiing areas in this assessment, with no
explanation or support iimeatment records.

AR 131-32.

As noted above, the assessments caegliey Dr. Raicu are not supported by her
own treatment recordshewing benign and normal findings on mental status
evaluation. For instance, while tresnt records fror2016 and 2017 indicate
normal and benign findings, Dr. Raiswisecond assessment in December 2017
notes even more severe functional limidas than her original assessment in
January 2016.
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AR 133.

Ms. Herrera argues that these statememtstao vague” because they do not “indicate
what specific instances in tihecord he referenced.” Dot8 at 21 (emphasis removedge also
Doc. 23 at 8 (criticizing the ALJ for failing to @vide citations to the record “in the section of
ALJ Weiss’ decision that explaidehe weight assigned to Dr. Raicu’s opinion” (citing AR 132-
33)). These criticisms are wif. Prior to his assessmeaftDr. Raicu’s opinion, the ALJ
extensively discussed the medical evidence régguds. Herrera’s mental impairments, with
citations to the record. AR 130-31. To the extéls. Herrera is ardng that the ALJ was
required to repeat or summaribgs discussion again when dissing Dr. Raicu’s opinion, that
is not the casdendriss v. Astrues06 F. App’x 772, 777 (10th Cir. 2012) (“The ALJ set forth a
summary of the relevant objectiagedical evidence earlier in his decision and he is not required
to continue to recite the same evideagain in rejecting DiWright’s opinion.”); Webb v.
Comm’r, Soc. Sec. AdmjriY50 F. App’x 718, 721 (10th Cz018) (“While Mr. Webb takes
issue with the ALJ’s general reference to medieabrds ‘all discussed abqvin this case it is
not difficult to determine what inconsistees the ALJ relied upon.” (citation omitted)).

Ms. Herrera also argues that the ALJ igndireximedical evidence thest consistent with
Dr. Raicu’s assessments, chawsinstead to focus only on thei@ence that supports a finding
of non-disability. Doc. 18 at 22 is true that an ALJ may népick and choose among medical
reports, using portions of evadce favorable to his positiavhile ignoring other evidence.”
Hardman v. Barnhart362 F.3d 676, 681 (10th Cir. 2004). “Tregyulations require the ALJ to
consider all evidence in the case record wiremakes a determination or decision whether
claimant is disabled.Keyes-Zachary v. Astrué95 F.3d 1156, 1166 (10th Cir. 2012) (citing 20

C.F.R. 8 404.1520(a)(3)) (intednguotation marks and alteratis omitted). However, while
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“[t]he record must demonstrate that the Adahsideredall of the evidence,he “is not required

to discussevery piece of evidenceClifton v. Chatey 79 F.3d 1007, 1009-10 (10th Cir. 1996)
(emphasis added). “Rather, in addition to discussing the evidence supporting his decision, the
ALJ also must discuss the uncaverted evidence he chooses to rely upon, as well as
significantly probativeevidence he rejectsld. To meet her burden inithCourt, Ms. Herrera

must not only “point[] to evidendat she claims the ALJ failed tiscuss,” but also “say why it
was significantly probative.Mays v. Colvin739 F.3d 569, 576 (10th Cir. 2014). The Court will
not do so for herd.

The evidence Ms. Herrehaghlights is as follows:

e On May 26, 2016, Dr. Raicu noted Ms. Herreoatinued to hee feelings of
depression and went to the ER withamic attack (AR 1499). Dr. Raicu found Ms.
Herrera’s panic disorders we“worsening” and added Bpirone to her medication
regime (AR 1450).

e On February 8, 2017, Dr. Raicu noted Merrera was guarded about her family
issues and worried about her physiogbairments (AR 1624). Dr. Raicu found Ms.
Herrera had anxiety and trust issaesl was declining therapy (AR 1626).

e At medical visits on February 27, 20&id October 25, 2017, Dr. Schwartz noted
Ms. Herrera was “petrified about almoseeything” and “deeplyad and frightened”
upon psychological examination (AR 1755, 1757).

Doc. 18 at 22.
By contrast, the ALJ discussed evidence that:

e Treatment records from Dr. Raicu frd#16 and 2017 reveal a stable condition, with
improved benign findings on mental staexamination. In February 2016, the
claimant reported that she was “doing lfawell.” She was dealing with situational
difficulties like the stress of heson and her husband (citing AR 1495).

3 These are notes from a different physician,S@hwartz. It is therefore unclear that they
belong in an argument about whether Dr. Ra@iopinion is supportedy her own treatment
notes. In any event, Ms. Herrdeals to acknowledge that the ALJ gave “little weight” to Dr.
Schwartz’s opinion, AR 132, a finding Ms. Hera does not challenge in this Court.
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e On a mental status evaluation in February and May 2016, the claimant exhibited
normal speech, normal memgplogical and cohererthought processes, good
concentration, age appropriate fund of kienge, fair insight and judgment, an
anxious/depressed mood, ggpeopriate affect, and she was oriented times four
(citing AR 1495, 1499).

e In August 2016, while she presented witixiaus/fearful thoughtsa depressed mood
and diminished interest orgdsure, the claimant was oriented to time, place, person
and situation, had appropriate behavidiaaaffect, and no memory loss or mood
swings. She reported feeling anxiety doédner breathing issues, but indicated good
help for her mental illness frotrer medications (citing AR 1616-18).

e On mental status examimans throughout 2017, the claimtaconsistently presented
as oriented times four, witho agitation, an appropriateood and affect, appropriate

behavior, normal insigkgnd judgment, and normal attention and concentration
(citing AR 1620, 1622, 1626, 1630, and 1634).

AR 130-31.

The Court finds that the ALJ’s reasons supported by substantievidence. During Ms.
Herrera’s February 2016 visit withr. Raicu, the record reveals thihe ALJ was correct that she
reported that she was “doing fairly well” aneading with “situationadifficulties.” AR 1495.

Dr. Raicu found her “stable anproved.” AR 1496. The mentalagtis examination was normal,
except for an “anxious” mood. AR 1495. As for theyMe®16 visit, Ms. Herma is correct that
the ALJ did not discuss Dr. Rais notes that Ms. Herrera domued to have feelings of
depression and went to the ER with a panickttar that Dr. Raicu found Ms. Herrera’s panic
disorders were “worsening” and added Busparémher medication regime. Doc. 18 at 22¢

AR 1499-1500. The Court finds, however, that ¢hisrnothing significatty probative in Dr.
Raicu’s treatment notes fromettMay 2016 visit that would requireversal due to the ALJ’s
failure to discuss it. Rather, Dr. Raicu’s May B(01ibtes are internally ambiguous: in addition to
the findings Ms. Herrera highlightDr. Raicu also noted Ms. Hera reported she was “doing
fairly well,” and the mentastatus examination was norneadpect for a “depressed” mood,

exactly as the ALJ noted. AR 131, 1499. Furtber,Raicu’s treatmentotes from the second
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half of 2016 and in 2017 mitigate the comtethe May 2016 treatmenbtes might have
supported.

In August 2016, Dr. Raicu reported that Msridea’s “relieving faabrs are medication”;
that “she reports good sleep with medicas”; that “she reptés good help from her
medications”; and that she experienced “moigeimprovement” in her “medication response.”
AR 1616, 1618. Again, the mental status exatidim was normal. AR 1617-18. In November
2016, Dr. Raicu again found that]tjere is improvement of itial symptoms.” AR 1620. The
mental status examination was normal. 2622. In February 2017, Dr. Raicu again found
improvement of initial symptoms. AR 1624. Tikental status examination was normal. AR
1626. Although Ms. Herrera emphasizieat Dr. Raicu found thathe “continues to struggle
with anxiety and trust issues,” Doc. 18 at 22, felils to acknowledge that in the same sentence,
Dr. Raicu opined that she is “maintaininglian current medications.” AR 1626. In May 2017,
there was still “improvement of initial sympis.” AR 1628. The mentatatus examination was
normal. AR 1630. Dr. Raicu remarked that M®rrera “is doing weland able to handle
feelings of anxiety,” although she “still wordebout her son’s addiction.” AR 1630. In August
2017, there was still “improvement of initial sytopms” and the mentalaus examination was
normal. AR 1632, 1634.

The Commissioner aptly remarks that “ey#rough] these notasndoubtedly still show
the presence of symptoms, thaydermine Dr. Raicu’s opinionsdicating that Plaintiff's
symptomswvorsenedrom January 2016 to December 2017.” Doc. 20 at 13. This logic has
obvious appeal. The ALJ’s discussion of Msridea’s treatment recds is extensive and
substantial evidence supports his finding fbatRaicu’s assessments are undermined by her

own clinical notes.
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[I. The ALJ Gave Sufficient Reasons To SuppbHis Evaluation Of Ms. Herrera’s
Fibromyalgia.

Social Security Ruling (“SSR”) 16-3pinstructs ALJs “to consider all of the evidence in
an individual's record when they evaluate themmsity and persistence of symptoms after they
find that the individuahas a medically determinable impagnt(s) that could reasonably be
expected to produce those sympton216 WL 1119029, at *2. In evaluating whether a
claimant has disabling pain gtheviewing court considers whether the claimant has proffered
objective medical evidence of a pain-producing impant; if so, whether there is a loose nexus
between the claimant’s subjective allegationpaih and the impairment; and if so, whether the
claimant’s pain is in faalisabling, considering both objective and subjective evidence.
Thompson v. Sulliva®87 F.2d 1482, 1488 (10th Cir. 1993) (citingna v. Bowen834 F.2d
161, 163-64 (10th Cir. 1987)). “A claimant’s subjeetallegation of paits not sufficient in
itself to establish disability.Id.

The ALJs’ assessments of subjective symptomptaints “warrant particular deference.”
White v. Barnhart287 F.3d 903, 910 (10th Cir. 2002). Whihe Tenth Circuit has “insisted on
objectively reasonable explarmat over mere intuition,” ihas “not reduced [subjective

symptom] evaluations timrmulaic expressionsld. at 909. The courts do not “require a
formalistic factor-by-factor m@tation of the evidence.Id. (quotingQualls v. Apfel206 F.3d

1368, 1372 (10th Cir. 2000)). The ALJ need only “sketflh the specific evidence he relies on in

14 SSR 16-3p is applicable for decisions madeor after March 28, 2016, and superseded SSR
96-7p, 1996 WL 374186. SSR 16-3p eliminated the usleeoferm “credibility,” in order to

clarify that subjective symptom alation is not an examinatiaf [a claimant’s] characterld.

at *2. The instructions for evaltiag subjective allegations in bottlings are the same, so case
law interpreting SSR 96-7p remains relev&@de Paulek v. Colvi662 F. App’x 588, 593-94
(10th Cir. 2016)Brownrigg v. Berryhil] 688 F. App’'x 542, 545-46 (10th Cir. 2017). In light of
this change, the Court will use the term “sdbjve symptom evidence” when discussing past
case law that refers tocdaimant’s “credibility.”
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evaluating the claimant’s” subjective symptom evideht€'Findings as to [subjective

symptom evidence] should be closely and affirmatively linked to substantial evidence and not
just a conclusion in #hguise of findings.Huston v. Bower838 F.2d 1125, 1133 (10th Cir.

1988) (footnote omitted).

SSR 12-2p “provides guidance on how [thenadstration] develop[s] evidence to
establish that a person has a medically deterr@natpairment (MDI) offioromyalgia (FM).”
2012 WL 3104869, at *1. “As with anyaim for disability benefitdhefore we findhat a person
with FM is disabled, we musinsure there is sufficient objeaievidence to support a finding
that the person’s impairment(s) imits the person’s functional aliies that it precludes him or
her from performing any sutamtial gainful activity.”ld. at *2. This “objective evidence” can
only come from a treating physicidd. A diagnosis alone is nehough; the treating physician
must document that she reviesvthe person’s medical hisyosind conducted a medical exam.
Id. With respect to subjective symptom eviderihe, Ruling explains that, once the presence of
fiboromyalgia is established, the claimant’s sdbive symptom evidenaegarding that condition
is evaluated just like any other subjective symptom evidedcat *5.

At step two in this case, the ALJ founéitiMs. Herrera has a mhieally determinable
impairment of fioromyalgia thas severe. AR 125. At stdpree, the ALJ found that her
fibromyalgia did not singly oin combination meet or equahy listing. AR 126. At step four,
the ALJ described Ms. Herrera’s subjective symptom evidence:

She has reported pain awdakness. Pain affects radility to perform most

postural activities. She reported difficulty with performing household chores

when in pain. However, the claimant amet husband also indicated that she was

able to attend to selfcare taskspk simple meals, clean, do laundry, mop, shop,
drive, read, and watch television.
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AR 128 (citations omitted). But the ALJ found ti\s. Herrera is capable of performing a range
of exertionally light work despite her impairments. Regarding fibromyalgia specifically, the
ALJ found:

[T]here are no objective findings of musealeophy or deformity or loss of range
of motion in any extremity or joint. Theaimant does not require the use of an
assistive device to ambulate, nor does Isave a significant gait abnormality. Her
cranial nerves, muscle function, and sensation have been intact on examinations.
Mentally, the claimant has undergarmunseling for many years, but has no
hospitalizations, and has consistently beeted to be stable. She usually denies
suicidal ideation or halluonations, and there is noidence of a thought disorder.
She does not demonstrate a serious memoagtention deficitShe presented as
alert and oriented during her mentaltas examinations. She admits that
medications are helpful and control lsgmptoms. Her longtime psychiatrist, Dr.
Raicu, also noted that the claimant btble mood and onbituational anxiety
with improved control. The claimant is ¢giiactive despite her contentions that
she is limited by her emotional and physicahditions. She is able to form and
maintain friendships with others. Shealsle to travel alonand perform chores.

AR 132.

Ms. Herrera argues that the ALJ “failed tnsider” her subjective allegations of pain
and other symptoms. Doc. 18 at 23. She argue$[ijmtietermining thdimiting effects of a
claimant’s severe fiboromyalgian ALJ may not rely on a lack ofinical or objective signs.”
Doc. 18 at 24. She citddoore v. Barnhart114 F. App’x 983, 991 (10th Cir. 2004), for the
proposition that “fibromyalgia idiagnosed entirely on the basispatient’s reports and other
symptoms.’ld. (internal quotation marks omitted). Séxgues that the ALJ should have credited
her testimony at the hearing, describing days vdencould not get out of bed because of pain.
Id. at 25 (citing AR 221). On days she has painntlest she can do is ‘atle bit” of walking
around.ld. (citing AR 222-23). She requires assistamwith chores and caring for her peit.
(citing AR 221). On some days she feels ke cannot breathe asde can’'t go anywheréd.
(citing AR 224). Ms. Herrera alsefers to the assessmefitam her treating provider, Dr.

Schwartzld. (citing AR 673, 1831-33).
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The Tenth Circuit has acknowledged thificlilty of analyzing fiboromyalgiaWelch v.
UNUM Life Ins. Co. of Am382 F.3d 1078, 1087 (10th Cir. 20@ZBecause proving the disease
is difficult, fibromyalgia presnts a conundrum for insurers and courts evaluating disability
claims.” (internal quotation marksnd alterations omittg). But as described above, the Social
Security Administration has ruled that subjecsyenptom evidence with spect to fiboromyalgia
must be evaluated like any other subjezsymptom evidence&SSR 12-2p, 2012 WL 3104869,
at *5. Nor has the Tenth Circuit adopted the wriged by Ms. Herrera that, due to the subjective
nature of the disease, a claimant’s sghye symptom evidence must automatichiycredited.

In Newbold v. Colvinthe Tenth Circuit affmed an ALJ’s decision to give “diminished
weight” to a “fibromyalgia questionnair€bmpleted by a treatg physician. 718 F.3d 1257,
1265-66 (10th Cir. 2013). The ALJ found the dost@pinion to be inconsistent with the
claimant’s activities of daily living, which included “car[ing] foer own personal needs; do[ing]
household chores, i.e., dishes, vacuuming; cookending friends; using computer; driving;
grocery shopping; reading; watching teleorsivisiting with friends; attending church on a
weekly basis; and, attending chhractivities onaight a week.1d. at 1266. In addition, the
ALJ found the opinion internally inconsistetd. “In the questionnaire)r. McMillan opined
that Ms. Newbold could not prape and eat a simple mealaarry out routine ambulatory
activities such ashopping or banking.Id. “But in a separate medical record from the same
date, he indicated that Ms. Newta$ able to take care of hetsand perform her activities of
daily living.” Id. (internal quotatiomarks omitted).

The Tenth Circuit also affirmed the ALJ'geetion of the claimant’s subjective symptom
evidencejd. at 1267-68, although it did not specificatliscuss the relationship between that

evidence and the claimant’s impaent of fiboromyalgia. The All in that case discounted the
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subjective symptom evidence because the claimant “has had no persistent neural deficits, she has
required no narcotic pain medimm for her body aches, she hasdi®nly over-the-counter pain
medication for her severe migraine headachaeshak experienced no medtiion side effects,

she has required no hospitalipais, she has undergone no physicafapy, she uses no assistive
devices to ambulate and she has ugolee no mental health treatmerit’ at 1267 (alterations

omitted). “The ALJ also noted that, ondweparate occasioasice November 2007, Ms.

Newbold had expressed an interest in refgymo work and school. Moreover, as the ALJ

reasonably pointed out, for fourteen month@n April 2007 until June 2008, Ms. Newbold did

not receive treatment from DOyvicMillan, the physician primarilyesponsible for managing her
fiboromyalgia.”ld. at 1267-68 (citation omitted). T§was sufficient to affirmld.

As Ms. Herrera argues, unpublished decisimms$he topic have suggested that an ALJ
may not analyze an impairmentfddromyalgia solely with reference to whether there is
objective medical evidence in the recordGitbert v. Astruethe Tenth Circuit reversed an
ALJ’s rejection of a treating phiggan’s opinion about the functiohémitations resulting from
fiboromyalgia when that rejéion was based on a lack of otijiwe evidence and the ALJ had
failed to address the non-objiet evidence that supported ttheating opinion. 231 F. App’X
778, 783-84 (10th Cir. 2007). The court also reed the ALJ’s credibility determination
because the claimant’s testimongs consistent wither doctor’s opinions, and because “the
ALJ’'s assessment of Dr. Kassampinions and Ms. Gilbert’s edibility were substantially
intertwined.”Id. at 784-85.

But other unpublished decisions hold thatALJ may reject &eating physician’s
opinion about the functional limiians resulting from fiboromyalg as long as the ALJ cites

some additional record elence such as the claints activities of day living. For example, in
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Tarpley v. Colvinthe ALJ permissibly jected the treating physans’ opinions where the
plaintiff had full range of motin in her joints, had normal strgth, walked and moved without
much difficulty, had been able to care far personal needs, did household chores, went
shopping, found relief with medication, and on dectors’ recommendationstayed active with
friends and family. 601 F. App’x 641, 643 (10th Cir. 20B)mero v. Colvimpplied these
principles to the ALJ’s evaltian of subjective symptom evides. 563 F. App’x 618 (10th Cir.
2014). It explained that, “to thextent that the ALJ discounted Ms. Romero’s fibromyalgia
because of benign medical test results, gipears to have erred,” but found that it was
permissible for the ALJ to relgn the plaintiff's daily activitie and her statements that she
experienced relief from medication andeesise as prescribed by her doctdr.at 621-22.

The Court finds that, pursuant to this limecases, the ALJ’s digssion was sufficient.
The ALJ cited evidence that (1) Ms. Herrerstatements that medications are helpful and
control her symptom®, (2) she is quite activ¥:(3) she is able to form and maintain friendships

with otherst’ (4) she is able to travel aloff&and (5) she is able to perform choteAR 132.

15The ALJ explained that “[t]helaimant’s mood andnxiety were under control with current
medications” in September 2014. AR 130 (cithig 1376). He noted that she “indicated good
help for her mental illness from her medications” in Au@sit6. AR 131 (citing AR 1616-18).

18 The ALJ described these actigit as: “the claimant can ierm household chores, prepare
meals, go to doctor’s appointments, take mditing, shop, drive, watch television, and read.”
AR 126 (citing AR 604-611, 626-33, 658-65, 667-74). Ahd also cited evidence that in
February 2017, “the claimant was noted to lskependent in all activés of daily living, and
under ‘activity status,’ the almant indicated ‘no problerh AR 128-29 (citing AR 1806).

" The ALJ found that “the claimant is also atdeshop, spend time wifliends and family, and
live with others.” AR 126.

18 SeeAR 662, 670.

19 The ALJ found that “the claimant is alttehandle self-care and personal hygiene, and
perform activities of daily livig.” AR 127. “[T]he claimant anter husband also indicated that
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These reasons are very similar to the reagor@n in the cases where the ALJ’s decision was
affirmed.Newbold 718 F.3d at 1267-6&ilbert, 231 F. App’x at 783-85Farpley, 601 F. App’X
at 643;Romerg 563 F. App’x at 621-22.

Ms. Herrera emphasizes thedr function reports “indicatesevere pain and fatigue
affecting her ability to cookral complete household tasks.”®d.8 at 6 (citing AR 568, 570-71,
626). In the cited pages, however, Ms. Herdayas not indicate #i she cannot cook or
complete household tasks. She indicates omllydgbmetimes it is hard. AR 570. This is not
“overwhelming” evidence that uedmines the ALJ’s finding théfls. Herrera can still perform
basic household tasks. AR 126. The Court thdsfithat the ALJ’s reass for discounting Ms.
Herrera’s evidence of pain are sufficiently linked to substantial evid&fckluston 838 F.2d at
1133; SSR 16-3p, 2016 WL 1119029, at *2.

IV.  Conclusion
For the reasons stated above, Ms. HaisaVlotion to Reverse and Remand for a

Rehearing With Supportinglemorandum (Doc. 18) BENIED.

Sze (4ot

STEVENC. BROUGH
United StatésMagistrate Judg
R esiding by Consent

she was able to attend to seffedasks, cook simple mealseah, do laundry, mop, shop, drive,
read, and watch television.” AR28 (citing AR 604-611, 626-33, 658-65, 667-74).
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