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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
JOSE ALDERETE-LOPEZ,
Petitioner,
VS. No.CIV 18-1114IB\SCY
JOHN WHITIKER, ACTING (TEMPORARY)
UNITED STATES ATTORNEY GENERAL;
KIRSTJEN NIELSEN, SECRETARY OF
THE DEPARTMENT OF HOMELAND SECURITY:;
JESSE MENDEZ, FIELD OFFICE DIRECTOR,
FOR THE DISTRICT OF NEW MEXICO,

Respondents.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on the Petitfor Writ of Habeas Corpus and
Release from Detention Pursuant #8 U.S.C. § 2241, fiek November 29, 2018
(Doc. 1)(“Petition”). Petitioner 3@ Alderete-Lopez, a Mexican ratal, currentlyis subject to
electronic detention and is schéstlifor removal from the United States of America on December
6, 2018. In the Petition, Alderete-Lopez requestiart to: (i) “[ijssue aNrit of Habeas Corpus
requiring Respondents to releasdéitimer”; (ii) “[i] ssue an injunction ordering Respondents to
rescind the Final Administrative Removal Ordefiii) expedite the “equest” given Alderete-
Lopez’ “eminent removal”; and (iV]g]rant any other and furtherlref that this Court may deem
fit and proper.” Petition at 7The Court will treat a portion cAlderete-Lopez’ Petition as a
request for a Temporary Restraig Order (“TRO”). The Court held a hearing on December 4,
2018. The primary issues are: (i) whether the Cloas jurisdiction to @nsider the Petition and
to grant the requestedisd, and (ii) whether Alderete-Lopez likely to succeed on the merits on

his argument that, because the Notice to Appgeam 1-863 (dated June 8, 2011), filed November
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29, 2018 (Doc. 1-1), lacked removal hearing datktane information, the immigration court did

not have jurisdiction to issue anéil removal order. The Court cdades that it lacks jurisdiction

to review Alderete-Lopez’ claim and to granetrequested relief. The Court further concludes
that, if it had jurisdiction in this matter -- which it does not -- it would nevertheless deny the
Petition’s request for injunctivelief, because Alderete-Lopez has demonstrated to the Court’s
satisfaction that he is likely to succeed on the mefitgs challenge to himoval order’s validity.
Accordingly, the Court will disnsis the Petition without prejudice.

FACTUAL BACKGROUND

The Court takes its facts from the Petitiand the Memorandum of Law in Support of
Petition for Writ of Habeas Corpus and Release from Detention Pursuant 28 U.S.C. § 2241, filed
November 29, 2018 (Doc. 1-1)(“Memd.” The Court does not set forthese facts as findings or
the truth. The Court recognizéisat the Petition rad Memo. contain largely Alderete-Lopez’
version of events and that, although the Resposdemte made representations in this matter,
see Respondents’ Motion to DiswiPetition for Writ of Habeas Gaurs for Lack of Subject Matter
Jurisdiction, filed December 3, 2016 (Doc. 6)(“Response”), the Court has not relied on the
Response for its facts, givenethime restraints that AldgesLopez’ forthcoming removal

imposes.

Alderete-Lopez asserts that he is a native atizen of Mexico and that he entered the

United States “on a border crossing €amh or about June 8th, 1989.” tifien at 3. On June 8,

!According to the United States DepartmehtState -- Bureau of Consular Affairs, a
Border Crossing Card (“BCC”) is “a B1/B2 visitonssa. A BCC . . . is issued as a laminated
card, which has enhanced graphind gechnology, similar to the size afcredit card. It is valid
for travel until the expiration date on the front af tard, usually ten years after issuance.” Border
Crossing Card, https://travel.state.gov/contemtél/en/us-visas/tourism-visit/border-crossing-
card.html (last visited Dec. 1, 2018). See 8 R.[B.212.6 (detailing the BCC application process



2011, the United States DepartmehiHomeland Security (“DHS”personally served Alderete-
Lopez with a Notice to Appear (“NTA’). Petition § 12, at 3. See Form 1-863 at 1 (dated June 8,
2011), filed November 29, 2018 (Doc. 1-1). TH&A states that Alderete-Lopez has “been
admitted to the United States,” but is remgea pursuant to 8§ 212(a)(7)(B)(i)(I) of the
Immigration and Nationality Act of 1952, 66 Stat. 182 (“INA”hecause, according to DHS,
Alderete-Lopez is “not a citizen of the Unitech&s”; is “a native of MEICO and a citizen of
MEXICQ”; and is “not in possession of a pasgpalid for a minimum of six months from the
date of [Alderete-Lopez’] admigsi to the United States.” ForlB863 at 1. Further, the NTA
orders Alderete-Lopez

to appear before an immigration judgetiodé United States Department of Justice

at: Executive Office for Immigration Reaxw[,] 8915 Montana Avenue[,] El Pasol,]
TX 79925 on a date to be set at a time to be set to show why [Alderete-Lopez]

and its permissible uses); Roa-Rodeguv. United States, 410 F.2d 1206, 1208 (10th Cir.
1969)(describing a BCC as authorizing Mexican natsfta visit in the United States for a period

of 72 hours or less and in the area within 150 srilethe Mexican border.”). A B1/B2 visitor's
visa is a combination busineasd tourism nonimmigrant visa for persons who want to enter the
United States temporarily. _ See Visitor Vishitps://travel.state.gosntent/travel/en/us-
visas/tourism-visit/visitor.html (last visited Dec. 3, 2018).

2An NTA, otherwise known as a Form 1-863, “is a document given to an alien that instructs
them [sic] to appear before an immigrationige on a certain date. @&hssuance of an NTA
commences removal proceedings against the.ali&Jnited States Customs and Immigration
Services Updates Notice to Appear Policyidamce to Support DHS Enforcement Priorities,
https://www.uscis.gov/news/newsleases/uscis-updataotice-appear-picy-guidance-support-
dhs-enforcement-prioritiesast visited Dec. 1, 2018).

3INA § 212(a)(7)(B)(i)(1) provides foremoval of a noncitizen who

is not in possession of a passport validadaninimum of six months from the date
of the expiration of the initial period ofefalien’s admission or contemplated initial
period of stay authorizing the alien tduen to the country from which the alien
came or to proceed to and enter some other country during such period.

INA, 8 U.S.C. § 1182.



should not be removed from the Unitecat8s based on the charge(s) set forth
above.

Form 1-863 at 1 (emphasis added). The NTAudekl a Certificate of 8ace, which indicates
that DHS Border Patrol Agent Jaime Armendaserved the NTA orAlderete-Lopez, that
Armendariz provided oral notice “of the timenda place of his or hehearing and of the
consequences of failure to appeto Alderete-Lopez in Spanistnd that Alderete-Lopez “refused

to sign” the certificate. Form 1-863 at 2.

In February 2017, an immigran judge ordered Alderete-Lep’ removal to Mexico.
Petition 13, at 4. Alderete-Lopez appeatethe Board of Immigration Appeals (“BIA*which
sustained the Immigration judge’s removal erd&ee Petition | 14, at 4. In December, 2017,

Alderete-Lopez filed a motion t@consider “and was placed oe&lronic monitoring.” Petition

“The BIA is

the highest administrative body for interfaing and applying immigration laws. It
is authorized up to 21 BaaMembers, including the Chairman and Vice Chairman
who share responsibility for BIA managemhe The BIA is located at [Executive
Office for Immigration RevieWheadquarters in Falls Chalr, Virginia. Generally,
the BIA does not conduct courtroomopeedings -- it decides appeals by
conducting a “paper review” of cases. fAne occasions, however, the BIA hears
oral arguments of appealed caggedominately at headquarters.

The BIA has been given nationwide jutiisitbn to hear appeals from certain
decisions rendered by immigrati judges and by districtrictors of the [DHS] in
a wide variety of proceedings in which the Government of the United States is one
party and the other party is alea, a citizen, or a business firm.

BIA decisions are binding on all O# officers and immigration judges
unless modified or overruled by the Attorn@gneral or a federal court. Most BIA
decisions are subject to judicial review the federal courts. The majority of
appeals reaching the BIA involve orderse&hoval and applications for relief from
removal.

Board of Immigration Appeals, https://www.jice.gov/eoir/board-of-imngration-appeals (last
visited Dec. 1, 2018). See 8 C.F.R. 1003.1 (detaBi#gorganization, jurisditton, and powers).
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1 15, at 4. On September 11, 2018, the BIA deAlddrete-Lopez’ Motion to Reconsider. See
Petition § 14, at 4. On November 9, 2018, DHSledao Rosa Lopez De Alderete a Notice of
Obligor to Deliver Alien which demands that Lopez De Alderete deliver Jose Alderete-Lopez to
the United States Immigration and Customs Erdment Albuquergque Sub Office at 9:00 a.m. on
December 6, 2018, for removal. See Notice to@ablto Deliver Alien atl, filed November 29,

2018 (Doc. 1-1).

PROCEDURAL BACKGROUND

On November 29, 2018, Alderet®pez’ filed the Petition.See Petition at 1. In the
Petition, Alderete-Lopez alleges twilations of the Fifth Amendment to the Constitution of the
United States: (i) that the mal Administrative Removal Ordeviolates “Fundamental Due
Process,” because the immigration judge lackdsgjest matter jurisdiction to issue the removal
order, Petition § 24, at 5, and (ii) that Alderetgpkz’ “continued detentiornviolates his right to
“substantive due process,” Petitih31, at 6. Regarding the Fidedministrative Removal Order,
Alderete-Lopez argues that, because the NTA “lagkddte and time, it vganvalid and failed to
vest jurisdiction in the immigrain court that ordered him remal& Petition § 24, at 5. As
authority for this assertion, Alderete-Lopez qudtesn the Supreme Court of the United State’s

June 21, 2018, decision in Pereira v. SessionsS188. 2105 (2018): “A putative notice to appear

that fails to designate the specific time or platéhe noncitizen’s removal proceedings is not a



‘notice to appeaunder section 1229(&); and so does not triger the stop-time rul€” Petition

1 23, at 5 (quoting Pereairv. Sessions, 138 S. Ct. at 2113-1A)derete-Lopez further contends

that his detention is predicated on the gdldly unlawful removal proceedings that the NTA

initiated. See Petition { 33, at 6.

In his Memo., Alderete-Lopez avers that juitsion vests with the immigration court only
when DHS files a proper NTA, i.e., an NTA thatludes a date and time to appear before the
tribunal. See Memao. at 2 (citing 8 C.F.R. § 10d3a)). Moreover, according to Alderete-Lopez,

8 U.S.C. § 1299(a) “makes clear” that an NTA mastude “the time and place of the hearing.”
Memo. at 3 (citing 8 U.S.C. § 1299(a) (“In removal proceedings under section 1229(a) . . . written

notice . . . shall be given in perstamthe alien . . . specifying . . . [t}he time and place at which the

SThe Supreme Court’s reference to “Section “1(2¥9signifies the nate provision of the
lllegal Immigration Reform and ImmigrarResponsibility Act 0f1996, 110 Stat. 3009-546
(“IRIRA"), which provides that “nonpermanentgieents who are subject to removal proceedings
may be eligible for cancellation of removal &mnong other things, they have ‘been physically
present in the United States for a continuous p@&fowt less than 10 years immediately preceding
the date of [an] application’ facancellation.” _Pereira v. Sesss, 138 S. Ct. at 2107 (quoting 8
U.S.C. 8 1229(b)(1)(A)). “Sedn 1229(a), in turn, provides that the Government shall serve
noncitizens in removal proceedinggh a written “ ‘notice taappear,’ ” specifying, among other
things, “[t]he time and place at which the [remoyalceedings will be held.” Pereira v. Sessions,
138 S. Ct. at 2107 (quoting 8 1229(a)(1)(G)(i)).

®Under the stop-time rule “the ped of continuous presence is ‘deemed to end . . . when
the alien is served a tice to appear under section 1229(a)Péreira v. Sessions, 138 S. Ct. at
2107 (quoting 8 U.S.C. 8§ 1229(d)(1)(A)Jhe Supreme Court notes that

per a 1997 regulation stating that a “netio appear” servezh a noncitizen need
only provide “the time, place and daté the initial removal hearing, where
practicable,” 62 Fed. Reg. 1033Re [DHS] at leasin recent yearslmost always
serves noncitizens with notices that faisfmecify the time, place, or date of initial
removal hearings whenever the agemeems it impracticable to include such
information. The [BIA] has held that suduotices trigger thetop-time rule even
if they do not specify the time amihte of the removal proceedings.

Pereira v. Sessions, 138 S. Ct. at 2107.




proceedings will be held.”). Hence, accordingitderete-Lopez, Pereira v. Sessions stands for a

pronouncement broader than holding an NTA defitbnly for cancellatio-of-removal purposes:
The statutory text plainly requires insion of the “time and place at which
proceedings will be held,” and, accordjpngan NTA without this information is
not just defective -- it is, quite simply, not a sufficiently legal Notice to Appear.
Because it omits the time and place ofgeedings, the charging document in this
case is, pePereira not a Notice to Appear.
Memo. at 3 (citing 8 U.S.C. 8 1299(a)). Alderéopez concludes that, in this case, “removal
proceedings were thus not commced, and the Immigrations Cosirjurisdiction did not vest,

upon [the NTA’s] filing.” Memo. at 3. AlthougAlderete-Lopez concedes that the specific issue

in Pereira v. Sessions was whether an NWwAhout time and-place information triggers
§ 1229(a)’s stop-time rule, the Supreme Court's asthe words “integtaand “essential” to

describe the NTA'’s time-and-place informationmamstrate that, in reaching its holding, the
Supreme Court necessarily concluded that BTA lacking such information, no matter the

context, is an invalid NTA. Memo. at 6.

Alderete-Lopez urges the Court to disregemel BIA's decision in Matter of Bermudez-

Cota, 27 I&N 441 (BIA 2018)(“Bermudez-Cota”).e& Petition 33, at 6. Alderete-Lopez asserts

that the BIA in_Bermudez-Cota “held that a ‘Riide’ NTA may meet ta statutory requirements

under Sec. 239(a) of the [INAhd vest the immigration court wiflrisdiction provided that the
date, time, and place of the hearing is later setita@lien’ via a notice of hearing.” Memo. at 7

(quoting Bermudez-Cota, 27 I&N at 447)ccording to Alderete-Lopez,

Pereiraexpressly rejects the premise thatugative notice to appear can be cured
by a subsequently issued notice of hearnagfyer, a notice of appear lacking the
hearing date and time is not merely amcmplete” notice to agar -- it is not a
notice to appear . . . at all.



Memo. at 7 (citing Pereira v. Sessions, 13&86.at 2113-14, 2116-17). Moreover, Alderete-

Lopez avers that an immigratiaourt lacks statutory authority tesue NTAs, which, pursuant to
8 C.F.R. 239.1(a), only DHS can issuee3/1emo. at 7 (citing 8 C.F.R. 239.1(a)).

Alderete-Lopez adds that the BIA’s decision‘b@m in” Pereira v. Sessions to the stop-

time rule and cancellation-of-remdveontext is “misplaced and inontravention of the plain

meaning of the statute in question,” becauseiReveSessions does not address the jurisdictional

issue central to the case before the Court. dein8. According to Alerete-Lopez, the Supreme
Court “passed the jugdictional question iRereirasub silenti¢g’ and thus it does not stand for the
proposition that the immigration court in fact hadgdiction in Pereira’s c@. Memo. at 9 (citing

Lewis v. Casey, 518 U.S. 343, 352 n.2 (1996)(“Theterize of unaddressedigdictional defects

has no precedential effect.”)). As support for #ssertion, Alderete-Lopez cites to an opinion
authored by the Honorable David Briones, Setaited States District Judge for the Western
District of Texas, wherein, acating to Alderete-Lopez, JudgBriones rejected the BIA’s

decision in_Bermudez-Cota and concluded thghé] immigration court lacked subject matter

jurisdiction when it failed to comply with ¢éhstatutory guidelines by proceeding with removal
when the Notice to Appear, the charging documestt ¥iests jurisdiction in the court, lacked a

date and time.” Memo. at 9 (quoting UnitBtates v. Pedroza-Rocha, EP-18-CR-1286-DB, 2018

U.S. Dist. LEXIS 178633, *14 (W.D. Tex. Sept. 21, 2J{B8iones, J.)). Alderete-Lopez asserts
that Judge Briones also coandkd that the BIA overemphasizéte phrase: “and so does not

trigger the stop-time rule,” because the phifaiews “the coordinating conjunction ‘and,” and
therefore functions as “a separate point that does not limit the first independent clause [of] the

sentence, ‘[a] putative notice to appear . hoisa notice to appear under section 1229(a).” Memo.



at 9 (quoting United States v. Pedroza-Rnc2018 U.S. Dist. LEXIS 178633, at *11 (quoting

Pereira v. Sessions, 138 S. Ct. at 2113{irttérnal quotation més omitted)).

On December 3, 2018, the Respents filed the Response. eSResponse at 1. In the
Response, the Respondents contend that the Court should dismiss the Petition, because the Court,
according to the Respondents, lacks jurisdictioretew Alderete-Lopez’ claims. See Response
at 1. The Respondents further ast®at “[e]ven if thre Court could reach thmerits of Petitioner’s
argument, Pereirds narrow holding does not supportettbroad proposition advanced by
Petitioner.” Response at 4.

The Court held a hearing. See TranscopHearing at 1:21-22 (taken December 4,
2018)(“Dec. 4 Tr.”)’ At the hearing, Alerete-Lopez represente@thalthough the NTA lacked
date and time information, he nevertheless pastegin his removal proceedings, to which the
Court inquired: “But from a faaial standpoint tell me what happened. How did he end up being
in front of the immigration court and vigorously contesting it. How did that happened?” Dec. 4
Trat 11:1-4 (Court). Alerete-Lopez responded that he “He @obtice of a hearg. And then,
based on the notice of a hearing, he appeared. Addlla that point stacontesting the issues
of his deportability at that time.” Dec. 4 Trht:1-4 (Juarez). At Alderete-Lopez’ request, the
Court stated that it would pvide Alderete-Lopez with an der by 12:00 p.m. on December 5,
2018. Dec. 4 Tr at 43:15-17 (Juarez, Court).

LAW REGARDING JUDICIAL RE VIEW OF AGENCY ACTION

Under the Administrative Procedure Act (“APA”),

[a] person suffering legal wrong because d@draxy action, or adversely affected or
aggrieved by agency action within the meanof a relevant statute, is entitled to
judicial review thereof. An action in a court of the United States seeking relief

"The Court’s citations to the hearing transcrafer to the court reptar’s original, unedited
version. Any final transcriphay contain slightly differenpage and/or line numbers.

-



other than money damages and statingaanclthat an agency or an officer or
employee thereof acted or failed to act irofficial capacity or under color of legal
authority shall not beismissed nor relief therein loenied on the ground that it is
against the United States or that the Uhi&tates is an indispensable party. The
United States may be named as a defenidaauty such actiorand a judgment or
decree may be entered against the United Statesided that any mandatory or
injunctive decree shall specifige Federal officer or officers (by name or by title),
and their successors in office, personally responsible for compliance. Nothing
herein (1) affects other limitations on jadil review or the poer or duty of the
court to dismiss any action or deny relief on any other appropriate legal or equitable
ground; or (2) confers authority to grant relfefny other statute that grants consent

to suit expressly or impliedly fbids the relief which is sought.

5 U.S.C. § 702 (emphasis in originallhe APA states that district courts can:

(1) compel agency action unlawfullyithheld or unreasonably delayed; and

(2) hold unlawful and set aside agemayion, findings, and conclusions found
to be --

(A)  arbitrary,capricious an abuse of disdien, or otherwise not
in accordance with law;

(B) contrary to constitutionalright, power, privilege, or
immunity;

(C) in excess of statutory jgdiction, authority, or limitations,
or short of statutory right;

(D)  without observance of pcedure required by law;

(E) unsupported by substantial esate in a case subject to
sections 556 and 557 of this titleatherwise reviewd on the record
of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are
subject to trial de novo by the reviewing court.

5 U.S.C. § 706.

Under_Olenhouse v. Commodity Cie@orp., “[r]leviews of agecy action in the district

courts [under the APA] must be processesdappeals In such circumstances the district court
should govern itself by referring tbe Federal Rules éfppellate Proceder” 42 F.3d 1560, 1580

(10th Cir. 1994)(emphasis in original). SésldEarth Guardians v. U.S. Forest Serv., 668 F.
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Supp. 2d 1314, 1323 (D.N.M. 2009)(Browning, J.). s“& group, the devices appellate courts
normally use are generally more consistent with the APA’s judicial review scheme than the devices
that trial courts generally use, which presuméhing about the case’s merits and divide burdens

of proof and production almostjeally between the plaintiff andefendant.” _N. New Mexicans

Protecting Land & Water Rights v. Unit&tates, No. CIV 15-0552015 WL 8329509, at *9

(D.N.M. 2015 Dec. 4, 2015)(Browning, J.).

1. Reviewing Agency Factual Determinations.

Under the APA, a reviewing court must accept agency’s factual determinations in
informal proceedings unless they are “arbitrpos] capricious,” 5 U.S.C. 8 706(2)(A), and its
factual determinations in formal proceedingsless they are “unsupported by substantial
evidence,” 5 U.S.C. § 706(2)(E). The APA’soninguistic formulations amount to a single

substantive standard of review. Ass’n of Datadessing Serv. Orgs., Inc. v. Bd. of Govs. of Fed.

Reserve Sys., 745 F.2d 677, 683-84 (D.C. Cir. 1984)i& J.)(explaining tit, as to factual
findings, “there is nsubstantivedifference between what [theb#rary or capricious standard]
requires and what would be required by the s&igl evidence test, since it is impossible to
conceive of a ‘nonarbitrary’ factumdgment supported only by evidanthat is nosubstantial in

the APA sense” (emphasis in original)). See Asd Data Processing Serv. Orgs., Inc. v. Bd. of

Govs. of Fed. Reserve Sys., 745 F.2d at 684 (“[Tdbiss not consign paragh (E) of the APA’s

judicial review section to poilessness. The distinctive furani of paragraph (E) -- what it
achieves that paragraph (A) doeot -- is to require sutamtial evidence to be founalithin the

record of closed-record proceedintgswhich it exclusively applies.” (emphasis in original)). See

also Jarita Mesa Livestodkrazing Ass’n v. U.S. Forest Serv., 140 F. Supp. 3d at 1167-68

(discussing this fact).
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In reviewing agency action under the arbigrar-capricious standd, a court considers
the administrative record -- or at least thoseipost of the record that the parties provide -- and
not materials outside of the record. See 50.8.706 (“In making the foregoing determinations,
the court shall review the whole record or thosespaf it cited by a party... .”); Fed. R. App. P.
16(a) (“The record on review or enforcementasf agency order consists of ...the order
involved; . . . any findings or reptasn which it is based; and . the pleadings, evidence, and other

parts of the proceedings before the agéeiciss’'n of Data Processingerv. Orgs., Inc. v. Bd. of

Govs. of the Fed. Reserve Sys., 745 F.2d at 684]i§Wer the administrator was arbitrary must

be determined on the basis of whathad before him when he acted. .”). See also Franklin

Sav. Ass’n v. Dir., Office of Thrift Superven, 934 F.2d 1127, 1137 (10th Cir. 1991)(“[W]here

Congress has provided for judicraview without setting forth . . . procedures to be followed in
conducting that review, the Supreme Court hassadivisuch review shall be confined to the
administrative record and, in most instancesdaomovo proceedings may be had.” (footnote
omitted)). Tenth Circuit precedent indicatésmwever, that the ordinary evidentiary rules

regarding judicial notice apply when a courviesvs agency action. See New Mexico ex. rel.

Richardson v. Bureau of Land Mgmt., 565 F&d702 n.21 (10th Cir. 2009)(“We take judicial

notice of this document, whichiiscluded in the record before us[another case].” (citing Fed.

R. Evid. 201(b))); New Mexico ex. rel. Riclimon v. Bureau of Land Mgmt., 565 F.3d at 702 n.22

(“We conclude that the occurrence of Falconasés is not subject teasonable factual dispute
and is capable of determination using sourgkese accuracy cannot reasonably be questioned,
and we take judicial notice thereof.”). In caast, the United StatesoGrts of Appeals for the
Ninth and Eleventh Circuits have held that taljundjcial notice is inappropriate in APA reviews

absent extraordinary circumstances or inadveerission from the administrative record. See
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Compassion Over Killing v. U.S. Food & Drégdmin., 849 F.3d 849, 852 n.1 (9th Cir. 2017);

Nat’l Mining Ass’n v. Sec’y U.S. Dep'df Labor, 812 F.3d 843, 875 (11th Cir. 2016).

To fulfill its function under the APA, a reviewing court should engage in a “thorough,
probing, in-depth review” of the cerd before it when determininghether an agency’s decision

survives arbitrary-ecapricious review._Wyoming Whnited States, 279 F.3d 1214, 1238 (10th

Cir. 2002)(citation and internal quotation makmitted). The Tenth Circuit explains:

“[lln determining whether the agency actedn ‘arbitrary and capricious manner,’

we must ensure that the agency ‘decision was based on a consideration of the
relevant factors’ and examine ‘whether théias been a cleamer of judgment.”

We consider an agency decision arbitramyg aapricious if “the agency . . . relied

on factors which Congress had not intendeddbiasider, entirelfailed to consider

an important aspect of the problem, offeamcexplanation for its decision that runs
counter to the evidence befdhee agency, or is so implsible that it could not be
ascribed to a difference in view tire product of agency expertise.”

Colo. Envtl. Coal. v. Dombeck, 185 F.3d 1162, 118Xk Cir. 1999)(quotingriends of the Bow

v. Thompson, 124 F.3d 1210, 1215 (10th Cir. 199Apbitrary-or-capriciougeview requires a
district court “to engage in a substantive reviewhefrecord to determine if the agency considered

relevant factors and articulatedreasoned basis for its caugions,” Olenhouse v. Commodity

Credit Corp., 42 F.3d at 1580, but it is not to astessvisdom or merits of the agency’s decision,

see_Colo. Envtl. Coal. v. Dombeck, 185 F.3dla72. The agency must articulate the same

rationale for its findings and colusions on appeal upon which it reliedts internal proceedings.

SeeSEC v. Chenery Corp., 318 U.S. 80, 92-95 (1948hile the court mayot supply a reasoned

basis for the agency’s actionaththe agency does not giutself, the court should “uphold a
decision of less than ideal clariif the agency’s path may reasably be discerned.” Bowman

Transp., Inc. v. Ark.-Best Freight Sys.cIn419 U.S. 281, 286 (1974)(citation omitted).
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2. Reviewing Agency Legal Interpretations.

In promulgating and enforcing regulations, agjea must interpret federal statutes, their
own regulations, and the Constitution of thimited States, and Courts reviewing those
interpretations apply three different deferen@ndards, depending on the kind of law at issue.
First, the federal judiciary accords considerableréeiee to an agency’s interpretation of a statute

that Congress has taskadwith enforcing. _SedJnited States v. Undetermined Quantities of

Bottles of an Article of Veterinary Drug, 223 235, 238 (10th Cir. 1994). This is known as

Chevron deference, named after the suppossesityinal case, Chevron, U.S.A., Inc. v. Natural

Resource Defense Council, Inc., 467 U.S. 837 (1984)(“Chevfohevron deference is a two-

step procesSghat first asks whether theagiitory provision irquestion is clear and, if it is not, then

8The case itself is unremarkable, uninstrustidoes not explicitly outline the now-familiar
two-step process of applying Chevron defereacel, does not appear to have been intended to
become a “big name” case at all. Its authiog, Honorable John PauleSens, former Associate
Justice of the Supreme Courtsists that the case was nevetended to create a regime of
deference, and, in fact, Justice Stevens becamefddieevron deference’s greatest detractors in
subsequent years. See generally Charles Bagkes, Justice Stevens and the Chevron Puzzle,
106 Nw. U. L. Rev. 551 (2012).

*There is, additionally, a threshold step -- #wecalled step zero -- which asks whether
Chevron deference applies to the agency decsiall. See Cass R. Sunstein, Chrevron Step
Zero, 92 Va. L. Rev. 187 (2006). Step zero agksvhether the agency is Chevron-qualified,
meaning whether the agency involved is the ageheyged with administering the statute -- for
example, the EPA administers a number of statiamong them the Clean Air Act, Pub. L. No.
88-206, 77 Stat. 392; (ii) whether thecision fits within the categpiof interpretations afforded
the deference -- interpretation of contracts, the Constitution, and the agency’s own regulations are
not afforded_Chevron deference, seeg., U.S. West, Inc. v. FCC, 182 F.3d 1224 (10th
Cir. 1999)(“[Aln unconstitutional interpretation is not entitled @hevron deference.”); and
(iif) whether Congress intended thesagy to “speak with the forad law” in making the decision
in question,_United States Mead Corp., 533 U.S. 218, 229001) -- opinion letters by the
agency, for example, do not speak with thecdoof law and are thus not entitled to Chevron
deference, se€hristensen v. Harris Cty., 529 U.S. 576 (200®). affirmative answer to all three
inquiries results in the agerisydecision passing step zero.
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asks whether the agency’s interpretation of theaardtatute is reasonable. As the Tenth Circuit

has explained,

we must be guided by the directives regagdudicial reviewof administrative
agency interpretations of their organiatstes laid down by thSupreme Court in
Chevron, U.S.A., Inc. v. NaturBesources Defense Council, In67 U.S. 837 . ..
(1984). Those directives require thae first determine whether Congress has
directly spoken to the precise questiorsatie. If the congressial intent is clear,
we must give effect to that intent. thie statute is silent or ambiguous on that
specific issue, we must determine wiet the agency’s awer is based on a
permissible construction of the statute.

United States v. Undetermined Quantities of Betdéan Article of Veterinary Drug, 22 F.3d at

238 (citing_Chevron, 467 U.S. at 842-43).
Chevron’s second step is all but toothless, bsedf the agency’s dexion makes it to step

two, it is upheld almost without exception. $&mnald M. Levin, The Anatomy of Chevron: Step

Two Reconsidered, 72 Chi.-Kent L. Rev. 1253, 12897)(“[T]he Court has never once struck

down an agency’s interpretation lglying squarely on the secoi@hevronstep.”); Jason J.

Czarnezki, An Empirical Invéigation of Judicial Decisionnkéng, Statutory Interpretation, and

the Chevron Doctrine in Environmental Lawg U. Colo. L. Rev. 767, 775 (2008)(“Due to the

difficulty in defining step two, courts rarebtrike down agency aci under step two, and the
Supreme Court has done so arguably only twiceCpurts essentially never conclude that an
agency’s interpretation of amclear statute is unreasonable.

Chevron'’s first step, in contragdtas bite, but there is substial disagreement about what
it means. In an earlier case, the Court noteddingng approaches that different Supreme Court
Justices have taken in@ping Chevron deference:

The Court notices a parallel betwedéne doctrine of constitutional
avoidance and the Chevron doctrine. TEnhdsstices, such as Justice Scalia, who

are most loyal to the doctrines and the ntigsly to apply them, are also the most

likely to keep the “steps” of the doctrines separate: first, determining whether the
statute is ambiguous; and, orthen, assessing the merdtvarious permissible
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interpretations from the first step. Thekestices are also the most likely to find
that the statute is unambiguous, thus obwgathe need to appthe second step of

each doctrine. Those Justices more likelfind ambiguity in statutes are more
likely to eschew applying the doctrinesthre first place, out of their distaste for
their second steps -- showing heavy deference to agencies for Chevron doctrine,
and upholding facially overbroad statutes, for constitutional avoidance.

Griffin v. Bryant, 30 F. Sup@Bd 1139, 1192 n.23 (D.N.M. 2014)(Broimg, J.). A number of

policy considerations animate Chevron defereaceong them: (i) statutprinterpretation, i.e.,
that Congress, by pasgiextremely open-ended and vague argatatutes, grants discretionary
power to the agencies fidl in the statutory gaps; (ii) institutional competency, i.e., that agencies
are more competent than the courts at filling oatghbstantive law in their field; (iii) political
accountability, i.e., that agenciess executive bodies ultimateheaded by the President of the
United States of America, can be held pcéity accountable for their interpretations; and
(iv) efficiency, i.e., that numerous, subjectitea specialized agenciesan more efficiently
promulgate the massive amount of interpretatigaired to maintain the adern regulatory state -
- found in the Code of Federal Regulationsd aother places -- than a unified but Circuit-
fragmented federal judiciary can.

Second, when agencies interpret their owgul&tions -- to, for example, adjudicate
whether a regulated party was in compliance wihm -- courts accord agencies what is known

as_Auer or Seminole Rock deference. Seer v. Robbins, 519 U.S. 452 (1997)(“Auer”); Bowles

v. Seminole Rock & Sand Co., 325 U.S. 410 (194%hinole Rock™). This deference is applied

in the same manner as Chevron deference asdbistantively identical.There would be little
reason to have a separate name for this degtexcept that its logicalnderpinnings are much
shakier, and its future is, accordingly, more utaier Justice Scalia, after years of applying the
doctrine followed by years of questioning its stiiss, finally denounced Auer deference in 2013

in his dissent in Decker v. Mihwest Environmental Defense fifer, 568 U.S. 597 (2013). The
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Court cannot describe the reasons for Justice Scalia’s abandonment of the doctrine better than the
Justice himself:

For decades, and for no good reason, we have been giving agencies the
authority to say what their rules mean, under the harmless-sounding banner of
“defer[ring] to an agency’s interpretationits own regulations.” This is generally
calledSeminole Rockr Auerdeference.

The canonical formulation cAuer deference is that we will enforce an
agency’s interpretation of its own rules unless that interpretation is “plainly
erroneous or inconsistent with the regidn.” But of course whenever the
agency’s interpretation of the regulatiorifferent from the fairest reading, it is in
that sense “inconsistent” with the regubati Obviously, that is not enough, or there
would be nothing foAuerto do. In practicehuerdeference i€hevrondeference
applied to regulations rather than statut The agency’s interpretation will be
accepted if, though not the fairest readwfgthe regulation, it is a plausible
reading -- within the scope of the ambity that the regulation contains.

Our cases have not put forwaal persuasive justification foAuer
deference. The first case to apply #eminole Rockeffered no justification
whatever -- just thgse dixitthat “the administrative terpretation . . . becomes of
controlling weight unless it islainly erroneous or inconsent with the regulation.”
Our later cases provide twwincipal explanations, néiér of which has much to
be said for it. First, some cases say thatagency, as the drafter of the rule, will
have some special insight into its intent when enacting it. The implied premise of
this argument -- that what we are looking for is the agenotestin adopting the
rule -- is false. There is true of regudeis what is true otatutes. As Justice
Holmes put it: “[w]e do notriquire what the legislature meant; we ask only what
the statute means.” Whether governinigsuare made by the national legislature
or an administrative agency, we are bobgavhat they sayot by the unexpressed
intention of those who made them.

The other rationale our cases proviséhat the agency possesses special
expertise in administering its “‘compler@highly technical rgulatory program.
That is true enough, and it leads to tlemausion that agencies and not courts
should make regulations. But it hasthing to do with who should interpret
regulations -- unless one believes thatgbgpose of interpreti@n is to make the
regulatory program work in a fashion the current leadergh of the agency
deems effective. Making regulatory programs effective is the purpose of
rulemaking in which the agency uses its “sp@axpertise” to formulate the best
rule. But the purpose of interpretation is to determine the fair meaning of the rule -
- to “say what the law is.” Not to rka policy, but to determine what policy has
been made and promulgated by the agetayhich the public owes obedience.
Indeed, since the leadership of agesc{and hence the policy preferences of
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agencies) changes with Presidential adstiations, an agency head can only be
sure that the application of his “spaicexpertise” to the issue addressed by a
regulationwill be given effecif we adhere to predidbée principles of textual
interpretation rather than defer to the “special expertise” of his successors. If we
take agency enactments as written, the Executive has a stable background against
which to write its rules and achietlge policy ends it thinks best.

Another conceivable justification féruerdeference, though not one that is
to be found in our cases, isghif it is reasonable to dier to agencies regarding the
meaning of statutes th@ongressenacted, as we do pEhevron it is a fortiori
reasonable to defer to them regarding the meaningegdlations that they
themselves craftedTo give an agency less control over the meaning of its own
regulations than it has over the meaning abngressionally enacted statute seems
quite odd.

But it is not odd at &l The theory ofChevron(take it or leave it) is that
when Congress gives an agency authotdyadminister astatute, including
authority to issue interpretive regulationismplicitly accords the agency a degree
of discretion, which the courts must regpeegarding the meaning of the statute.
While the implication of an agency pow&s clarify the statute is reasonable
enough, there is surely no congressional implication that the agency can resolve
ambiguities in its own regulations. Foatlwould violate a fundamental principle
of separation of powers -- that the powemrite a law and the power to interpret
it cannot rest in the same hands. “Whbe legislative and executive powers are
united in the same person . . . there can be no liberty; because apprehensions may
arise, lest the same monarch or senadelsl enact tyrannical laws, to execute them
in a tyrannical manner.Congress cannot enlargedtsnpower througlChevron-

- whatever it leaves vague inethstatute will be worked ouby someone

else Chevronrepresents a presumption about who, as between the Executive and
the Judiciary, that someone else will be. (The Executive, by the way -- the
competing political branch -- is the lessngenial repository ahe power as far as
Congress is concerned.) Songress’s incentive is toaspk as clearly as possible

on the matters it regards as important.

But when an agency interprets its omtes -- that is something else. Then
the power to prescribe isigmented by the power to integp; and the incentive is
to speak vaguely and broadly, so as to retain a “flexibility” that will enable
“clarification” with retroactive effect. “It is perfectly understandable” for an
agency to “issue vague regulations” if mgiso will “maximiz[e] agency power.”
Combining the power to prescribe with the power to interpret is not a new evil:
Blackstone condemned the practice of kaag doubts about “theonstruction of
the Roman laws” by “stat[ing] the caseth® emperor in writing, and tak[ing] his
opinion upon it.” And our Constitution ditbt mirror the Britishpractice of using
the House of Lords as a court of last restue in part to the fear that he who has
“agency in passing bad laws” might operate in the “same spirit” in their
interpretation. Auer deference encourages agencies to be “vague in framing
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regulations, with the plan of issuing ‘inpeetations’ to create the intended new law
without observance of noticend comment procedures.Auer is not a logical
corollary toChevronbut a dangerous permission diijp the arrogation of power.

It is true enough thafuer deference has the same beneficial pragmatic
effect aChevrondeference: The country need eradure the unceinty produced
by divergent views of numerous district ctsuand courts of appeals as to what is
the fairest reading of the regulation, until a definitive answer is finally provided,
years later, by this CourlThe agency’s view can be rati upon, unless it is, so to
speak, beyond the pale. But the duratibmhe uncertainty produced by a vague
regulation need not be amly as the uncertainty produdeyla vague statute. For
as soon as an interpretation uncongenidgh&agency is pronounced by a district
court, the agency can begin the procesamending the regulation to make its
meaning entirely clear. The circumstanadsthis case demonstrate the point.
While these cases were being briefed befos, EPA issued rule designed to
respond to the Court of Appeals judgmerd are reviewing. It did so (by the
standards of such thingslatively quickly: The desion below was handed down
in May 2011, and in December 2012 the EPA published an amended rule setting
forth in unmistakable terms the position igaes here. And therganother respect
in which a lack ofChevrontype deference has less sevpragmatic consequences
for rules than for statutes. In many cases, when an agency believes that its rule
permits conduct that the text arguably foshid can simply exercise its discretion
not to prosecute. That is not possible, of course, when, as here, a party harmed by
the violation has standing to compel enforcement.

In any case, however great maythe efficiency gains derived froduer
deference, beneficial effect cannot justifgule that not only has no principled basis
but contravenes one of theegt rules of sepatian of powers: He who writes a law
must not adjudge its violation.

Decker v. Nw. Envtl. Def. Ctr., 568 U.S. at 616{&talia, J., dissenting)tarations and emphasis

in original)(citations omitted).Although the Court shares Justice Scalia’s concerns about Auer
deference, it is, for the time being, the law of thnd, and, as a federal district court, the Court
must apply it.

Last, courts afford agencies no deference in interpreting the Constitutiotl. Se¥est,
Inc. v. FCC, 182 F.3d 1224, 1231 (10th Cir. 199@|i unconstitutional interpretation is not
entitled toChevrondeference. . . . [D]eference to an agency interpretation is inappropriate not only

when it is conclusively unconstitutional, but aisben it raises serious constitutional questions.”
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(citing, e.g.Rust v. Sullivan, 500 U.S. 173, 190-91 (19918purts have superior competence in

interpreting -- and constitutionally vested fawity and responsibility to interpret -- the
Constitution’s content. The presence of a tansnal claim does not take a court’s review
outside of the APA, however -- 8 706(2)(B3pecifically contemplates adjudication of
constitutional issues -- anaurts must still respect agenéyct-finding and the administrative
record when reviewing agency action for consitual infirmities; they just should not defer to

the agency on issues of substantive legal interpretation.e §e®obbins v. U.S. Bureau of Land

Magmt., 438 F.3d 1074, 1085 (10th Cir. 2006)(“We esviRobbins’ [constitutional] due process
claim against the [agency] under fh@mework set forth in the APA.").

3. Waiving Sovereign Immunity.

The APA waives sovereign immunity with regp to non-monetary claims. See 5 U.S.C.
§ 702. The statute provides:

An action in a court of the United Statemeking relief other than money damages
and stating a claim that an agency oo#iter or employee thereof acted or failed
to act in an official capacitgr under color of legal authity shall not be dismissed
nor relief therein be deed on the ground that it is agat the United States or that
the United States is an indispensabldypaThe United States may be named as a
defendant in any such actiand a judgment or decresay be entered against the
United States . . ..

5U.S.C. § 702. Claims for mondgmages seek monetary relief Stdbstitutefor a suffered loss.”

Normandy Apartments, Ltd. v. U.S. Dep’tldbus. & Urban Dev., 554 F.3d 1290, 1298 (10th Cir.

2009)(emphasis in original). Chas that do not seek monetarfiet or that seek “specific
remedies that have the effectooimpelling monetary relief’ are nolaims for monetary damages.

Normandy Apartments, Ltd. v. U.S. Dep’t of & & Urban Dev., 554 F.3d at 1298. To determine

whether a claim seeks monetary relief, a cowst “look beyond the face of the complaint” and

assess the plaintiff's prime objective or essémiizrpose; “[a] plaintifs prime objective or
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essential purpose is monetary unless the nonetary relief sought has significant prospective

effect or considerable value apart from thairal for monetary relief.”_Normandy Apartments,

Ltd. v. U.S. Dep’t of Hous. & Urban ¢ 554 F.3d at 1296 (internal quotation marks

omitted)(quoting Burkins v. United Sest, 112 F.3d 444, 449 (10th Cir. 1997)).

The APA’s sovereign immunity waiver farlaims “seeking relief other than money
damages” does not apply, howevef,&ny other statute that grantensent to suit expressly or
impliedly forbids the relief which is sought3 U.S.C. § 702. The Tucker Act, 28 U.S.C. 88 1346,
1491, permits district courts to hear some claagainst the United Statdsyt it also states that
“district courts shall not have jurisdiction ofyanivil action or claim against the United States
founded upon any express or implied contract wighidhited States.” 28 U.S.C. § 1346(a)(2). It
follows that the APA does not waive the United &asovereign immunity a® contract claims
even when those claims seek relief other thanaey damages, such asldeatory orinjunctive

relief. See Normandy Apartments, Ltd. v. UD&p’t of Hous. & Urban Dev., 554 F.3d at 1295.

Consequently, two questions determine whether APA waives the United States’ sovereign
immunity as to a particular claim: “First, doelsdj claim seek ‘relief other than money damages,’
such that the APA’s general waiver of soverdigmunity is even implicated? Second, does the
Tucker Act expressly or impliedly forbid the relighfat [the plaintiff] seeks, such that the APA’s

waiver does not apply?” Normandy Apartmenitsl. v. U.S. Dep’t of Hous. & Urban Dev., 554

F.3d at 1296 (quoting 5 U.S.C. § 702).

LAW REGARDING INITIATION OF REMOVAL PROCEEDINGS

Title 8 U.S.C. § 1229(a) directs immigratiprdges to conduct proceedings for deciding
the inadmissibility or deportabilitgf an alien in the United Sed. _See 8 U.S.C. § 1229a(a)(1)-

(3) (directing that “immigration judge[s] shalbnduct proceedings for deciding the inadmissibility
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or deportability of an alien,” and stating thamless otherwise specifle“a proceeding under this
section shall be the sole and exclusive procedure for determining whether an alien may be admitted
to the United States or, if the alien has beemdmitted, removed from the United States”). The
requirements for jurisdiction in ghimmigration court are set forih regulations promulgated by

the Attorney General pursuantaathority delegated to him by stét. See 8 U.S.C. § 1103(g)(2)
(providing that the Attorney General “shall estaibksich regulations . . . as the Attorney General
determines to be necessary for carrying out skeition”). Under th@romulgated regulations,

jurisdictiont® vests and proceedings commence befarémmigration court when a “charging

There appears to be confusion about whefueisdiction” in 8 C.F.R. § 1003.14 refers
to personal jurisdiction, subject-matter jurisdiatior both._See Marco v. United States, No. 1:09-
cv-761, 2010 WL 3992113, at *8 (S.D. Ohio Oct. 12, 2010)(Dldt)(concluding that
“jurisdiction” in 8 C.F.R. § 1003.14(a) “denotsgbject-matter jusdiction”); Shogunle v. Holder,
336 F. App’x 322, 323 (4th Cir. 2009)(concluding tHatrisdiction” had not vested with the
immigration court under 8 C.F.R. §1003.14, notwithstagdhat that the alien had appeared at
the hearing); United States v. Lira-Ramirp, 18-10102-JWB, 2018 WL 5013523, at *6 n.4 (D.
Kan. Oct. 15, 2018)(Broomes, J.)(explaining whyri§diction” in 8 C.F.R. § 1003.14 also
contains parallels to the stamdaequirements for personakigdiction, including the service of
process). As a general rule, appearance andddibuobject can waive personal jurisdiction, see
Am. Ass’n of Naturopathic Physicians v. {aurst, 227 F.3d 1104, 1106 (9th Cir. 2000), whereas
subject-matter jurisdiadn cannot be waived at any time ithgr the underlyingoroceedings, see
Ins. Corp. of Ir. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 702-03 (1982).

The INA authorizes the Attorney General firs discretion and undeuch regulations as
he may prescribe” to adjust a ndieen’s status to tht of legal permanemesident. 8 U.S.C. §
1255(a). Removal proceedings before an immignajudge are to be the “sole and exclusive
procedure for determining whether an alien mayadmitted to the United States or, if the alien
has been so admitted, removed from the United States.” 8 U.S.C. § 1229a(a)(3). “Jurisdiction
vests, and proceedings before an Immigrafiodge commence, when a charging document is
filed with the Immigraibn Court.” See 8 C.F.R. § 1003.14(&t that point,the “immigration
judge hearing the [removal] proceeding has exclusive jurisdiction to adjudicate any application for
adjustment of status the aliemay file.” 8 C.F.R. § 1245.2(@)(i). Moreove, a separate
regulation provides that “USCIS $gurisdiction to adjudicate an application for adjustment of
status filed by any alien, unletb& immigration judge has jurisdioti to adjudicate the application
under 8 CFR 1245.2(a)(1).” 8 C.F.R. § 245.2. Cf. Puc-Ruiz v. Holder, 629 F.3d 771, 782 (8th
Cir. 2010)(“When the [immigration judge] laskjurisdiction, [the ydge’s] decisions are
nullities.”)
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document” is filed with the immigration cdur 8 C.F.R. § 1003.14(a)The phrase “charging
document” refers to a “written instrument whimitiates a proceeding before an Immigration
Judge . . . includ[ing] a Notice to Appear.” 8 C.F.R. § 1003.13.
Title 8 U.S.C. § 1229(a)(1) sets out the tNde to Appear” requirements for proceedings
held pursuant to 8 1229(ap@ in relevant part, states:
In removal proceedings under section 1229ahdf title, written notice (in this
section referred to as a “notice to appeatiall be given in pson to thelien (or,
if personal service is not @cticable, through service loyail to the alien or to the
alien’s counsel ofacord, if any) specifying the following:
(A) The nature of the proceedings against the alien.
(B) The legal authority under which the proceedings are conducted.

(C) The acts or conduct allegedte in violation of law.

(D) The charges against the alien anel skatutory provisianalleged to have
been violated.

(E) The alien may be represented by celiasd the alien will be provided (i) a
period of time to secure counsel undepsection (b)(1) of thisection and (ii)
a current list of counsel prepared under subsection (bfR)s section.

Taken together, the statutoapd regulatory scheme seekségulate which tribunal has
adjudicatory authority over applications to aljstatus in different circumstances. Hence,
8 C.F.R. 8§ 1003.14 and 8 C.F.R. § 1245.2 reguldite immigration court’s, and other
tribunals’ -- like the federalaurts’ -- subject-matter jisdiction. Consistentvith this holding,
several federal district courts have dismissases pending before them on the grounds that the
immigration court has exclusive subject-mattergdiction to adjudicate applications to adjust
status pursuant to 8 C.F.R. § 1245.2. SesZh Chertoff, No. 07-cv-4576, 2009 WL 700709, at
*2 (E.D. N.Y. Mar. 15, 2009)(Irizarry, J.Lu v. Chertoff, No. CV 08-3576, 2008 WL 4559747,
at *2 (C.D. Cal. Oct. 7, 2008)(Gerrez, J.); Ishag v. Dept. bfomeland Security, No. Civ. A. H-
06-1903, 2006 WL 2524090, at *2 (S.D. Tex. Aug. 31, 2(®ésenthal, J.). When the federal
courts and the immigration court are sorting winat court has the atutory and regulatory
authority and power to hear a eashat issue goes to the cosirfubject-matter jurisdiction, and
the parties cannot waive @ets in connection to sudgt-matter jurisditon. In othemwords, if the
underlying court has exclusive juristion, others courtg€annot exercise thatirisdiction. If
follows that, when a noncitizen appears fos br hearing before ¢himmigration court, and
thereby has an opportunity to cestthe allegation’s merits, thremigration courhas jurisdiction
over the noncitizen. See 8 C.F.R. § 1003.18.
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(F)() The requirement that the aliemust immediately provide (or have
provided) the Attorney Gendnaith a written record o&n address and telephone
number (if any) at which the alien snée contacted respecting proceedings
under section 1229a iis title.

(i) The requirement thathe alien must provide the Attorney General
immediately with a written record @ny change of the alien's address or
telephone number.

(i) The consequences umdsection 1229a(b)(5) of thigtle of failure to
provide address and telephone infotiora pursuant to fls subparagraph.

(G)(i) The time and place at whithe proceedings will be held.

(i) The consequences under section 128f8&) of this title of the failure,
except under exceptional circumstantcesppear at such proceedings.

8 U.S.C. § 1229(a)(1) (emphasis added). A nomits failure to appear for the scheduled
removal hearing will result ithe immigration judge entering an absentia order of removal
against the noncitizen.e8 8 U.S.C. § 1229a(b)(5).

Because removal proceedings in the immigration court fall under § 1229(a)’s purview, the
statute’s plain language requireatthNTAs issued for those procéegs contain the time and place
of the removal hearing, althoughgrgations permit subsequent notification of such information.

See 8 U.S.C. § 1229(a)(1)(G)(i); 8 C.F.R. 8 1003.18lfpPereira v. Sessis, the Supreme Court

examined § 1229a and its NTA requirements inciv@ext of the stop-time rule. See 138 S. Ct.
at 2113-114. The Supreme Courtchthat an NTA that does naiclude the date, time, and/or
place of the scheduled immigration court hegrdoes not trigger the stop-time rule for
cancellation of removal purposeSee 138 S. Ct. at 2113-14. Paethe petitioner in the case,
had entered the United States in 2000 and remaiftedhis visa expired. See 138 S. Ct. at 2112.
In 2006, after an arrest for opérg a vehicle while under the in#nce of alcohol, DHS served
Pereira with an NTA that did not include the daitame, and place of Para’s removal hearing.

See 138 S. Ct. at 2112. The NTA sththat the hearing’s time apthce were “to be set.” 138 S.
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Ct. at 2112. Subsequently, Pereira moved, atitbugh he submitted the required change of
address documents, the immigration court mailed a hearing notice advising him of the time and
place to appear to the wrong address. See 188 &t 2112. As a result, an immigration judge
ordered Pereira’s removal in absia in 2007, although Pereira didt learn of this order until

2013. See 138 S. Ct. at 2112. Because of thedadlotice, however, the immigration court
subsequently rescinded the in absentia ordéraopened proceedingSee 138 S. Ct. at 2112.

On the merits, the immigration court denied Raie application for cancellation of removal,

finding that the 2006 NTA stopped the accrualcohtinuous physical presence in the United

States._See 138 S. Ct. at 2112. Relying ottevlaf Camarillo, 25 I&N Dec. 644 (BIA 20113,
the BIA upheld the immigration cots decision, as did the Uniteda®s Court of Appeals for the

First Circuit, which aplied Chevron deferent&to the BIA’s interpretation of the stop-time rule.

See 138 S. Ct. at 2112-13.

n Matter of Camarillo, the BIA concluded thidTAs trigger the stop-time rule even if
they do not specify the timend date of the removal proceedingSee Matter of Camarillo, 25
I&N at 651. The BIA reasoned that the statyt phrase “notice topgear ‘under section
[1229](a)”” in the stop-time rule “merely speiei$ the document the DHS must serve on the alien
to trigger the ‘stop-time’ rule,” but otherwis@poses no “substantive requirements” as to what
information that document must include tgger rule. _Matter of Camarillo, 25 I&N at 651.

12Chevron deference, as discussed abovsgribes the framework by which the federal
judiciary accords considerable deference to aneygs interpretation of a statute that Congress
has tasked it with enforcing. See United Statééndetermined Quantitied Bottles of an Article
of Veterinary Drug, 22 F.3d 235, 2880th Cir. 1994)._Chevron deference is a two-step process
that first asks whether the statyt@rovision in question is cleand, if it is not, then asks whether
the agency’s interpretation of thaclear statute is reasonablettas Tenth Circuit has explained,

we must be guided by the directives regagdudicial reviewof administrative
agency interpretations of their organiatstes laid down by thSupreme Court in
Chevron, U.S.A., Inc. v. NaturBesources Defense Council, |nt67 U.S. 837 . . .
(1984). Those directives require thva¢ first determine whether Congress has
directly spoken to the precise questionsatie. If the congressial intent is clear,
we must give effect to that intent. tlie statute is silent or ambiguous on that
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In an 8-1 decision, that the Honorable $oM. Sotomayor, Assoaie Justice of the
Supreme Court of the United States authorez Sipreme Court found thda] notice that does
not inform a noncitizen when and where to apgearemoval proceedings not a ‘notice to
appear under section 1229(a)’ atherefore does not trigger tleop-time rule.” _Pereira v.
Sessions, 138 S. Ct. at 2110 (quoting § 1229(a)e Supreme Court adds that “[t]he plain text,
the statutory context, and common senseledld inescapably and unambiguously to that
conclusion.” 138 S. Ct. at 2110.

The Supreme Court’s statutoryadysis rested on its findindgbat: (i) 8§ 12294)(1) defines
NTAs to include written notice of the date apldce of the removal hearing as set forth in §
1229(a)(1)(G)(i); (ii) 8 1229(a)(2)vhich authorizes a change mostponement of proceedings to
a new “time or place,” presumes that DHS alyeserved an NTA containing a time and place;
(i) 8 1229(b)(1), which affords noncitizens at legen days after service of an NTA to secure
counsel before the first court appearance unlessegaimust be read to require a specific time
and place on the NTA to have meaning; andd¢orjhmon sense dictates tlilaé words “notice to
appear” require notice of the infoation individuals need to appear for removal hearings. Pereira
V. Sessions, 138 S. Ct. at 2114-16clsanalysis compelled the Sepre Court to reject the BIA's
contrary conclusion, that six courts of appleadl affirmed, which had found the language of the

stop-time rule ambiguous and had deferred tatgency’s position that NTAs without a specific

specific issue, we must determine wiet the agency’s awer is based on a
permissible construction of the statute.

United States v. Undetermined Quantities of Betéan Article of Veterinary Drug, 22 F.3d at
238 (citing_Chevron, 467 U.S. at 842-43).
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time and place could trigger the stop-time ril&See 138 S. Ct. at 2113-14 (referencing decisions
from the Second, Fourth, Sixth, Seventh, Ninth, and Eleventh Circitsieover, the Supreme
Court rejected the United States’ argument thaffting NTAs specifying a time and place of
removal proceedings would be administrativehallenging, noting “[g]iven today’s advanced
software capabilities, it is hé to imagine why DHS and immigran courts could not . . . work
together to schedule hearingddre sending notices to appeal38 S. Ct. at 2118-19. Thus, the
Supreme Court concluded that NT#at do not contain at leastdiasic information do not meet

the definition of an NTA under 8 U.S.C. § 1229(a)(1) for purposes of the stop-time rule. See 138
S. Ct. at 2113-14 (“A notice that does not inform a noncitizen when and where to appear for
removal proceedings is not a nottoeappear under section 1229(a).”).

Subsequent to Pereria v. Sessions, several federal distits d1iave concluded that an

NTA that fails to include the removal hearingighe or place is deficigrunder 8§ 1229(a). See,

United States v. Virgen-Ponce, 320 F. Suppl3684 (E.D. Wash. 2018)( Nielsen, J.); United

States v. Lopez-Urgel, No. 1:18-CHO-RP, 2018 WL 5984845 (W.D. Tex. Nov. 14,

2018)(Pitman, J.); United States v. Alfredo-Valladamds. 1:17-CR-156-SS2018 U.S. Dist.

LEXIS 199044 (W.D. Tex. Oct. 30, 2018)(Sparks, United States v. Pedroza-Rocha, No. EP-

18-CR-1286-DB, 2018 U.S. Dist. LEXIS 178633 (W.D. Tex. Sept. 21, 2018)(Briones, J.); United

States v. Cruz-Jimenez, No. A-17-CR-00063, 2018 WL 5779491 (W.D. Tex. Nov. 2,

2018)(Sparks, J.). Importdy, in the § 1326 context, evenvegal district courts that have

ultimately denied dismissal of defendants’ criminal indictments -- for failure to satisfy the statutory

In his concurrence, the Horadle Anthony M. Kennedy, formérssociate Justice of the
Supreme Court of the United Stgtespressed concern that loveswurts, when applying Chevron,
were giving a “cursory analysis” to ascertaining cesgional intent and “reflexive deference” to
the BIA’s position. _Pereira v. Sessions, 138 SaC2120 (Kennedy, J., concurring).
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requirements to present a @éral challenge to a remdwader pursuant to § 1326¢d)-- have

agreed that Pereria v. Sessions requires that NTAs issued for removal proceedings contain the date

and time of a noncitizen’s heag. See United States v.r8as Larios-Ajualat, No. 18-10076-

JWB, 2018 WL 5013522, at *4 (D. Kan. Oct. 15, 2018dd@nes, J.)(stating thtte “Defendant’s
notice to appear wadearly defective unddPereira, as it did not include a specific date and time
to appear,” but ultimately condling that the indictment was not subject to dismissal); United

States v. Lira-Ramirez, No. 18-10102-JWB)18 WL 5013523, at *4 (D. Kan. Oct. 15,

2018)(Broomes, J.); United States v. MendozaeBaz, No. 17-cr-189-JD, 2018 WL 5816346, at

*2 (D.N.H. Nov. 5, 2018)(DiCleco, J.)(noting that the NTA sexd on the alien “was deficient
underPereirabecause it did not contalihe time and date of the removal hearing,” but ultimately
denying that alien’s collateral attack on the osal order in the subsequent § 1326 proceeding);

United States v. Zapata-Cortinas, No.-S&CR-00343-OLG, 2018 U.S. Dist. LEXIS 199042,

*8-10 (W.D. Tex. Nov. 20, 2018)(Garcia, J.)(“Defentlaeceived a deficient NTA, and thus, it
appears the immigration judge issued a remow#rothat was outside of her authority and for

which there was no formal, vested jurisdictiort?).

¥n United States v. Adame-Orozco, 60BdF 647 (10th Cir. 2010), the Tenth Circuit
establishes that, to catkerally attack a deportation orderrgpuant to 8 U.S.C. § 1326(d), the
defendant must show, “(1) theeal exhausted any administratikemedies that may have been
available to seek relief against the order; (2) the deportation proceedings at which the order was
issued improperly deprived the alief the opportunity for judiciakeview; and (3) the entry of the
order was fundamentally unfair,”_Unit&lates v. Adame-Orozco, 607 F.3d at 651.

Neither the Tenth Circuit nany of the other Courts of Appeals have decided whether
Pereira v. Sessions’ holding emtls beyond the stop-time ruleHence, in the absence of
controlling authority, several federal district csuhave found instructive the BIA’s position in
Bermudez-Cota, and thereby rejected nonciSzejurisdictional challenges to removal
proceedings.SeeUnited States v. Cortez, No.18-CR-22, 2018 WL 6004689, at *3 (W.D. Va.
Nov. 15, 2018)(Moon, J.); United States Saravia-ChavezlNo. 3:18-CR-00016, 2018 WL
5974302, at *3-4 (W.D. Va. Nov. 14, 2018)(Moon, Wpited States v. Ramos-Delcid, No. 3:18-
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CR-00020, 2018 WL 5833081, at *3-5 (W.D. Va. Na@Vv.2018)(Moon, J.); United States v.
Romero-Colindres, No. 1:18-CR-00415, 2018 V®&084877, at *2 (N.D. Ohio Oct. 18,
2018)(Polster, J.); United &es v. Fernandez, No.1B-CR-11-BO-1, 2018 WL 4976804, at *1
(E.D.N.C. Oct. 15, 2018)(Boyle, C.J.); UnitBthtes v. Munoz-Alvarado, No. CR-18-171-C, 2018
WL 4762134, at *1 (W.D. Okla. Oct. 2, 2018)(Cauathy J.); United States. Ibarra-Rodriguez,
No. CR-18-190-M, 2018 U.S. Dist. LEXIE4127, 2018 WL 4608503, at *2-3 (W.D. Okla. Sept.
25, 2018)(Miles-LaGrange, J.); UnitéStates v. Hernandez-Ruiz, No. 17-cr-226-ELR, Dkt. No.
49, 2018 U.S. Dist. LEXIS 195354, # (N.D. Ga. Sept. 21, 2018)(Rosk); United States v.
Veloz-Alonzo, No. 1:18-CR-202-CAB, 2018 U.S. Dist. LEXIS 195353, at*2-3 (N.D. Ohio Sept.
18, 2018)(Boyko, J.); United States v. Ornelas-Dajuez, No. 5:18-cr-110-CJC, 2018 U.S. Dist.
LEXIS 195582, at *10-11 (C.D. Cahug. 10, 2018)(Carney, J.); Ratna Nielsen, 317 F. Supp.
3d 1111, 1117 (S.D. Cal. 2018)(Benites, J.); Uhfiates v. Romero-Caceres, No. 1:18-cr-354,
2018 U.S. Dist. LEXIS 197439, at *22 (E.Wa. Nov. 19, 2018)(Ellis, J.).

The BIA in Bermudez-Cota concluded that Pereira v. Sessions is limited to the meaning of
the stop-time rule, and that an NTA which failspecify the time or place of a hearing is thus not
legally defective for purposes of vesting the irgration court with jurisdiction._See 27 I1&N at
443-44. The BIA in Bermudez-Catiaerefore held, consistent wiseveral pre-Reira v. Sessions
Courts of Appeals decisions, thiae immigration court is vested with jurisdiction when DHS files
a notice to appear that complies with the regutat and that a notice of hearing specifying the
date and time of the removal hearing may subsgtuke sent to the noncitizen. See 27 I&N at
445-47 (citingPopa v. Holder, 571 F.3d 890 (9th Cir. 2Q@8@dmez-Palacios v. Holder, 560 F.3d
354, 359 (5th Cir. 2009); Dababneh v. Gonzales, 471 F.3d 806, 809-10 (7th Cir._2006); Haider v.
Gonzales, 438 F.3d 902, 907 (8th Cir. 2006)). Tkéidt courts that limit Pereira v. Sessions to
the stop-time rule in accordance with BermudetaGmve concluded that the BIA’s decision in
that case is entitled to Chevron deferencee Gated States v. Romero-Caceres, 2018 U.S. Dist.
LEXIS 197439, *21 (E.D. Va. Nov. 19, 2018). In United States v. Romero-Caceres, for example,
the Honorable T.S. Ellis, Unite®tates District Judge for thEastern District of Virginia,
concluded that this deferenceliecause the Supreme Court has held that “the BIA should be
accordedChevrondeference as it gives ambiguous statuterms concrete meaning through a
process of case-by-case adjudication.” Un#éates v. Romero-Cacer@f18 U.S. Dist. LEXIS
197439 at *21 (internal quotation marks omittgd)fting I.N.S. v. Aquirre-Aquirre, 526 U.S. 415,
425 (1999)). Moreoverontinues Judge Ellis,

it is well-settled that when the BIA congés the [INA], a reviewng court asks first
“whether the statute is sileat ambiguous with respect tioe specific issue before
it”; if so, the second “question for th@wrt [is] whether the agency’s answer is
based on a permissible ctmugtion of the statute,”

United States v. Romero-Caceres, 2018 UDBt. LEXIS 197439 at *21 (quoting I.N.S. v.
Aguirre-Aquirre, 526 U.S. at 424 (internal gaton marks omitted)(quoting Chevron, 467 U.S.
at 843)), and “[a]n agency’s construction of ttatute is permissible unless it is ‘arbitrary,
capricious, or manifestly contrary to the stat” United States v. Romero-Caceres, 2018 U.S.
Dist. LEXIS 197439, at *21 (quoting Chevron, 467 U.S. at 844)).
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LAW REGARDING REQUESTS FOR A TRO

The requirements for a TRO issuance are ¢isglgrthe same as those for a preliminary

injunction order. _See Herrera v. Sarffe Pub. Sch., 792 F. Supp. 2d 1174, 1181 (D.N.M.

2011)(Browning, J.); 13 Moore’s Federal Pracfid®5.36(1), at 65-83 (3d ed. 2004). The primary

differences between a TRO and a preliminaryngtion are that a TRO massue without notice
to the opposing party and that TROs are limiteduration. _See Fed. R. Civ. P. 65(b). In both
cases, however, injunctive relisfan “extraordinary remedy,’hd the movant must demonstrate

a “clear and unequivocal right” to have a requganted. _Leviton Mfg. Co., Inc. v. Nicor, Inc.,

Nos. CIV 04-0424 JB/RHS, 04-1295 JB/ACPO07 WL 505796, at *3 (D.N.M. Jan. 8,

2007)(Browning, J.)(citing Greater Yellowsto@ealition v. Flowers, 321 F.3d 1250, 1256 (10th

Cir. 2003)). _See Herrera v.18a Fe Pub. Sch., 792 F. Supp. 2dE1. The Supreme Court of

the United States and the United States Couljppieals for the Tenth Ciuit have explained that
“[t]he purpose of a preliminary injunction is merely to preserve the relative positions of the parties

until a trial on the merits can be heldUniv. of Tex. v. Camenisch, 451 U.S. 390, 395 (1981).

See Keirnan v. Utah Transit Auth., 339 F.3d 12220 (10th Cir. 2003)(“Imssuing a preliminary

The Court is unpersuaded byetBIA’s opinion Bermudez-CotaAs a threshold matter,
the BIA’s opinion relies on a line of caselaw thah@slonger applicable, &ast with respect to
the validity of a deficient NTA as a chargidgcument, following Pereira v. Sessions. See 27
I&N at 447 (citing several pre-Rara v. Sessions Courts of Agglds decisions). Further, the
Supreme Court made clear that tisi;iot an issue on which thels entitled to deference; the
Supreme Court explained th@bngress “supplied a clear and unambiguous answer” as to the
requirements for NTAs under § 1229(a), and thiise Court need not resort to Chevron
deference.” _Pereira v. Sessions 138 S. C21a# (citing_Chevron, 467 U.S. at 842-43 (“[T]he
court, as well as the agency, must give effect to the unambiguously edpresseof Congress.”).
Moreover, in his concurrence, Justice Kennedyressed concern thater courts where giving
“reflexive deference” to the BIA’s pa®n. Pereira v. Sessions, 138 S. &t2120 (Kennedy, J.,
concurring). Given Congress’ clear language tredSupreme Court’s explicit analysis of this
issue, the Court finds the sitd’s unambiguous language is magrersuasive than the BIA’s
continued insistence that 1229(a) does not redNili&s to contain time and place information to
initiate § 1229(a) proceedings.
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injunction, a court is primarilyteempting to preserve ¢hpower to render a meaningful decision

on the merits.”)(quoting Tri-State GenerationT®&ansmission Ass’n v. Shoshone River Power,

Inc., 805 F.2d 351, 355 (10th Cir. 1986)).

To establish its right to ptiminary relief under rule5(b), a moving party must
demonstrate that “immediate and irreparableripjloss, or damage will result” unless a court
issues the order. Fed. R. Civ. P. 65(b). A mopagdy must “establish that he is likely to succeed
on the merits, that he is likely to suffer irrepaeabarm in the absence of preliminary relief, that

the balance of equities tips in his favor, and thahamction is in the public interest.” Winter v.

Nat. Res. Def. Council, Inc., 555 U.S. 7, 20@8)(“Winter”)(citing Munaf v. Geren, 553 U.S.

674, 689-90 (2008)); Amoco Prod. Co. v. Gambé80 U.S. 531, 542 (1987); Weinberger v.

Romero-Barcelo, 456 U.S. 305, 311-12 (1982)).

In other words, in determining whether geant injunctive relief, a court considers the
following four factors:

(i) whether the moving party will sufferreparable injury umss the injunction
issues; (ii) whether there is a substnlikelihood that the moving party will
eventually prevail on the mis; (iii) whether the threatened injury to the moving
party outweighs whatever damage pineposed injunction may cause the opposing
party; and (iv) whether thi@junction, if issed, would not bedverse to the public
interest.

Herrera v. Santa Fe Pub. Sch., 792 F. Supp. 2d&t (citing_Resolution Trust Corp. v. Cruce,

972 F.2d 1195, 1198 (10th Cir. 1992); Fed. Lands LegakGrtium ex rel. Robart Estate v. United

States, 195 F.3d 1190, 1194 (10th Cir. 1999)).
The likelihood-of-success and irreparable-hdantors are “the most critical” in the

analysis. _Nken v. Holder, 556 81.418, 434 (2009). It is insuffemt, moreover, that a moving

party demonstrate that there is only a “possibiildy either success onehmerits or irreparable

harm. _Diné Citizens Against Ruining OWENnV't v. Jewell, 839F.3d 1276 (10th Cir.
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2016)(“Diné”). In Diné, the Tenth Circuit heldaha relaxed test fopreliminary relief is
“inconsistent with the Supreme Court’s recent decisiowinter v. Natural Resources Defense
Council” which “overruled the [United StatesoGrt of Appeals for the] Ninth Circuit's
application of a modified preliminary injunctidast under which plaintiffs . . could receive a
preliminary injunction based only anpossibility, rather than a likkbod, of irreparable harm.”
Diné, 839 F.3d at 1282 (citing Winter, 555 U.22)t. The Tenth Circuitoncluded that, although

the standard overruled in Winter v. NaturalsBaeces Defense Council, Inc. dealt with the

irreparable-harm factorWinter’'srationale seems to apply wiglgual force” to the likelihood-of-
success factor. Diné, 839 F.3d at 1282. Accorgirtgke Tenth Circuit held that “any modified
test which relaxes one of the prorigspreliminary relief and thudeviates from the standard test
is impermissible.”_Diné, 839 F.3d at 1282.

The Court has written several times on the tgbhi€ROs and preliminary injunctions. In

O Centro Espirita Beneficiente Uniao D¢egetal v. Duke, 286 F. Supp. 3d 1239 (D.N.M.

2017)(*O _Centro”), the Court issued a prelimyparjunction requiring the United States Citizen
and Immigration Services (“USCIS”) to recahesr the 1-129 nonimmigrant R-1 petition to a
religious minister to the O CentEspirita Beneficiente Uniao Do De Vegetal Christian spiritualist
religious organization (“UDV”).See O Centro, 286 F. Supp. 3d at 1269. The Court issued that
relief, in part because it was stdostially likely that the USCIS’ first denial of the minister's R-1
petition violated the Religious Freedom RestorafAct, 42 U.S.C. § 2000bb-1 (“RFRA”"). See O
Centro, 286 F. Supp. 3d at 1263-64SCIS had denied the petiti, because the minister made
no money and because the ministars not part of an estaliiisd missionary program. See 286

F. Supp. 3d at 1264. UDV theology precluded nigisters from making money, and an

established missionary program requires thdeast one religious worker, at some point, be
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compensated._ See 286 F. Supp. 3d at 1264 Qdurt reasoned, accordingly, that DHS had
substantially burdened the minisgeright to exercise his religh, because, in effect, the R-1
petition review required the minatto make money to preactsHiturgy in the United States,
even though his religion forbade him framaking money. _See 286 F. Supp. 3d at 1264. The
minister also met a preliminary injunction’s othlteree prongs, so th@ourt granted the relief
requested._See 286 F. Supp. 3d at 1265-66. Dhoet Gas also issueal TRO, prohibiting the
Santa Fe Public Schools from suspicionlessdpatn searches of its students before prom and

graduation._See Herrera v. SaRtaPublic Schools, 792 F. Sug@adl at 1200. It concluded that:

(i) a violation of the Fourth Amendment of tBenstitution of the United States “standing alone”
constitutes irreparable injury(ii) suspicionless pat-down searches involving “touching of
students’ bodies” including “cupping and shakigirls’ breasts” wee unreasonably and
unconstitutionally intrusive, even if those typesefirches were likely effective in apprehending
students with drugs, weapons, dloh or “distracting cotraband”; (iii) thethreatened injury
outweighed the damage of the TRO; and (i¥ TiRRO was not adverse to the public, because it
would protect other students’ constitutional rightho attended prom and graduation. Herrera v.

Santa Fe Public Schools, 792 F. Supp. 2d at 1182-99.

LAW REGARDING PROCEDURAL DUE PROCESS CLAIMS

The Fourteenth Amendment states: “No Statdl shadeprive any person of life, liberty,
or property, without due pcess of law.” U.S. Const. amend. X1V, 8§ 1.

The Due Process Clause encompasses distinct forms of protection:
(i) procedural due process, which requiaestate to employ fair procedures when
depriving a person of a proted interest; and (ii) sutantive due process, which
guarantees that a state cannot deprive apeska protected terest for certain
reasons.
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Reid v. Pautler, 36 F. Supp. 3d 1067, 1136 (D.N20A.4)(Browning, J.)(citing Cty. of Sacramento

v. Lewis, 523 U.S. at 845-46). “Under eitherrfoof protection, however, a person must have a

protected interest in either liféberty, or property.” Chavez-Raduez v. City of Santa Fe, No.

CIV 07-0633, 2008 WL 5992271, at *6 (D.N.M. Oct. 9, 2@8owning, J.). The Tenth Circuit
prescribes a two-step inquiry in determining Wieetan individual’s proaiural due process rights
were violated: (i) “[d]id the indiidual possess a protected property [or libentygrest to which

due process protection was applicable?”; and[@i)as the individual &orded an appropriate

level of process?” _Camuglia v. Citgf Albuquerque, 448 F.3d 1214, 1219 (10th Cir.

2006)(quoting Clark v. City of Drapet68 F.3d 1185, 1189 (10th Cir. 1999)).
“[T]o determine whether due process requiretaapply in the first place, we must look

not to the ‘weight’ but to t nature of the intereat stake.”_Bd. of Regents of State Colls. v. Roth,

408 U.S. 564, 570-71 (1972). “Libgttand ‘property’ are broadral majestic terms. They are
among the ‘(g)reat (constitutional) concepts purposely left to gather meaning from

experience.”_Bd. of Regents of State Colls. v. Roth, 408 U.S. at 571 (quoting National Mut. Ins.

v. Tidewater Transfer Co., 337 U.S. 582, 646 (1949){kfurter, J., dissenting)). The Supreme

Court has “made clear that the property intargsbtected by procedurdiie process extend well
beyond actual ownership of real estate, chattelsnoney. By the same token, the Court has
required due process protection taprivations of liberty beyond ¢hsort of formal constraints

imposed by the criminal process.” Bd. of Reigeof State Colls. v. Roth, 408 U.S. at 571-72

(footnote omitted). “Yet, while the Court has eschewed rigid or formalistic limitations on the
protection of procedural due process, it hde@same time observed certain boundaries,” because
“the words ‘liberty’ and ‘propeyt in the Due Process Clausetbe Fourteenth Amendment must

be given some meaning.” Bd. of Regents ofeSGxlls. v. Roth, 408 U.S. at 572. Concerning the
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Fourteenth Amendment’s meaning of “libertgtiaranteed, the Supreme Court has stated the
following:

“Without doubt, it denotes not merely fremd from bodily restriat but also the

right of the individu&to contract, to Bgage in any of the common occupations of
life, to acquire usefuknowledge, to marry, to establish a home and bring up
children, to worship God according to tdetates of his own conscience, and
generally to enjoy those piigges long recognized . . . as essential to the orderly
pursuit of happiness of free men.” In a Constitution for a free people, there can be
no doubt that the meaning of ‘éty’ must be broad indeed.

Bd. of Regents of State Colls. v. Roth, 408 Uat 572 (citation omitted)(quoting Meyer v.

Nebraska, 262 U.S. 390, 399 (1923)).
“The Fourteenth Amendment’s procedural pation of property is a safeguard of the

security of interests that a pershas already acquired in specifienefits.” Bd. of Regents of

State Colls. v. Roth, 408 U.S. at 576. These ptppeterests, as already explained, clearly can

include “real estate, chattels, or money,” but thegtly take many forms.” Bd. of Regents of State

Colls. v. Roth, 408 U.S. at 572, 576.

Thus, the Court has held that a person receiving welfare benefits under
statutory and administrative standards defyneligibility for them has an interest
in continued receipt of those benefits tisadafeguarded by procedural due process.
Similarly, in the area of employment,ettCourt has held that a public college
professor dismissed from an officeldheunder tenure provisions, and college
professors and staff members dismissednduthe terms of their contracts, have
interests in continued employmenattare safeguarded by due process.

Bd. of Regents of State Colls. v. tRp408 U.S. at 576—77 (citations omitted).

Based upon these decisions, “[tjo have a prgpeterest in a benefit, a person clearly
must have more than an abstract need or désird. He must have more than a unilateral

expectation of it. He must, irestd, have a legitimate claim oftiélement to it.” Bd. of Regents

of State Colls. v. Roth, 408 U.S.%7. “Such an intest arises not from thDue Process Clause

of the Constitution itself, but isreated by independent sources sasla state dederal statute,
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a municipal charter or ordinancer, an implied or express coatt.” Teigen v. Renfrow, 511

F.3d 1072, 1079 (10th Cir. 2007)(quoting Carnearker, 922 F.2d 1506, 1509 (10th Cir. 1991)).

See Paul v. Davis, 424 U.S. 693, 710 (09T6berty and property] interests

attain . . . constitutional status by virtue of faet that they have been initially recognized and
protected by state law.”).
Property interests, of coursare not created by the Cditgtion. Rather they are
created and their dimensions are defibgdexisting rules ounderstandings that
stem from an independent source suchktate law -- rules or understandings that
secure certain benefits atitht support claims of etiement to those benefits.

Bd. of Regents of State Colls. v. Roth, 408 % 77. See Farthing v. City of Shawnee, 39 F.3d

1131, 1135 (10th Cir. 1994)(“Rather, property ins¢se which are theubject of the present
litigation, ‘are created and thedimensions are defined by etuigy rules or understandings that

stem from an independent source such as stat® léquoting Bd. of Rgents of State Colls. v.

Roth, 408 U.S. at 577)).
“[O]nce it is determined that the Due PreseClause applies, ‘the question remains what

process is due.” _Cleveland Bd. of Educ Loudermill, 470 U.S. 532, 541 (1985)(quoting

Morrissey v. Brewer, 408 U.S. 471, 4811972)). “An essential principlof due process is that a
deprivation of life, liberty, orproperty ‘be preceded by naticand opportunity for hearing

appropriate to the nature of the case.” @land Bd. of Educ. v. Loudermill, 470 U.S. at 542

(quoting_Mullane v. Cent. Hanover Bank & Tr. C839 U.S. 306, 313 (1950)). “(D)ue process is

flexible and calls for such proderal protections as ¢hparticular situatio demands.”_Mathews
v. Eldridge, 424 U.S. at 334 (internal quotatimarks omitted)(alteradn in original)(quoting

Morrisey v. Brewer, 408 U.S. at 481). &Bupreme Court has explained that

“the root requirement” of the Due Procé&dause [is] “that amndividual be given
an opportunity for a hearingefore he is deprived ofiny significant property
interest.” Boddie v. Connecticut401 U.S. 371, 379...(1971)(emphasis in
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original) . . .. This principle requise“some kind of a hearing” prior to the
discharge of an employee who has a congiitally protected mperty interest in
his employment.Board of Regents v. Roth08 U.S. at 569-570 . . . .

... [T]he pretermination “hearing,” though necessary, need not be
elaborate. We have pointed out thathfjformality and proaural requisites for
the hearing can vary, depending upon the importance of the interests involved and
the nature of the subsequent proceedingddddie v. Connecticug01 U.S. at
378 . ... In general, “something less” ttmfull evidentiary hearing is sufficient
prior to adverse administrative actiomatthews v. Eldridge424 U.S. at 343 . . ..

Cleveland Bd. of Educ. v. Loudermill, 470&J).at 542, 545 (footnote and citations omitted).
The United States Court of Appe#ds the Second Circuit has stated:

The Supreme Court . . . explained that procalddue process &sflexible standard

that can vary in different circumstancepededing on “the private interest that will

be affected by the official action” as compared to “the Government’s asserted
interest, ‘including the function involvédnd the burdens the Government would
face in providing greater process.”Hamdi v. Rumsfeld542 U.S. 507,
[529] . .. (2004)(quoting Ma#dws v. Eldridge, 424 U.S. @85 . . .). A court must
carefully balance these competing conceamalyzing “the risk of an erroneous
deprivation’ of the private interesttifie process were reduced and the ‘probable
value, if any, of additional or substitute safeguarddd’ (quoting_Mathews v.
Eldridge, 424 U.S. at 335 . . .).

United States v. Abuhamra, 389 F.3d 309, 318 (2d2004). The hearing required depends on:

() the nature of the private imtsst at stake; (ii) the risk afrroneous deprivation given the
procedures already guaranteedhd whether additional proderal safeguards would prove
valuable; and (iii) the government’s interesdahe burdens that addinal procedures might

impose._See Mathews v. Eldridg4 U.S. at 335. For examplew]here . . . thestate must act

quickly, a meaningful postdeprittan hearing is adequate.” &k v. City of Draper, 168 F.3d

1185, 1189 (10th Cir. 1999). See Spielman v. Hildebrand, 873 F.2d 1377, 1385 (10th Cir.

1989)(concluding that remolvaf a child from parents’ custly requires a predeprivation hearing

“except for extraordinary situations where some valid governmental interest is at stake that justifies
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postponing the hearing until after the eventitgrnal quotation marks omitted)(quoting Smith v.

Org. of Foster Families for Equand Reform, 431 U.S. 816, 848 (1977))).

The Court has previously considered procabldue process violaths several times. For

example, in_A.M. through Youngers v. New kieo Department of Health, No. CIV 13-0692,

2015 WL 13668431 (D.N.M. Dec. 7, 2015)(Browning, dhe Court concluded that the New
Mexico Department of Health violated due prace$en it afforded a woman with developmental
disabilities no process beforemtying her of medical care, coitidns of reasonable care, safety,
and nonrestrictive confinemertbee 2015 WL 13668431, at *37-43.el@ourt has also concluded
that a tenured city employee was not denied doegss when the city fired him, because the city

afforded him a hearing. See Salazarity Gf Albuguerque, 776 FSupp. 2d 1217, 1239 (D.N.M.

2011)(Browning, J.)(“A citizen is eitled to process and is not nesarily guarantd a win.”).

See _also_Duprey v. Twelfth Judicidbist. Court, 760 F. Supp.2d 1180, 1215 (D.N.M.

2009)(Browning, J.)(denying due process claims wlaestate employee “got her opportunity to
be heard at a complex grievarteearing, with an attorney amndth an opportunity to question
witnesses, and make opening and closing arguneatpanel of decision-makers”); Camuglia v.

City of Albuquerque, 375 F. Supp. 2d 12990839 (D.N.M. 2005)(Browning, J.), aff'd, 448

F.3d at 1221 (the Tenth Circuit concluded that&ahnot be denied that the City, acting through
its inspectors, may close a restt to protect the health of patrons and workers without first
providing a hearing to threstaurant owner”).

LAW REGARDING SUBSTANTIVE DUE PROCESS CLAIMS

The Due Process Clause of the Fourtedattendment of the United States of America
provides that “no State shall . . . deprive any peasdife, liberty, or progrty without due process

of law.” U.S. Const. amend. X| 8 1. In general, state actarsy be held liable under § 1983
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only for their own affirmative actthat violate a plaintiff's due pcess rights and not for third

parties’ acts._SeRobbins v. Oklahoma, 519 F.3d 1242, 125atk Cir. 2008)(citing DeShaney

v. Winnebago Cty. Dep’t of Soc. Servs., 489 UL89, 197 (1989)). “[N]othing in the language

of the Due Process Clause itself requires theeStaprotect the life, liberty and property of its

citizens against invasion by pate actors.”_DeShaney v. Winnebago Cty. Dep’t of Soc. Servs.,

489 U.S. at 195. The Due Process Clause isarmqiarantee of a minimal level of safety and

security. _See DeShaney v. Winnebago Ogp't of Soc. Servs., 489 U.S. at 195.

1. Exceptions to the General Rule.

There are, however, two exceptions to the general rule. The first -- the special-relationship
exception -- arises when the state has a custmealonship with the victim, which triggers an

affirmative duty to provide protection to that imiiual. See Christiansen v. City of Tulsa, 332

F.3d 1270, 1280 (10th Cir. 2003); Graham v. imdéch. Dist. No. 1-89, 22 F.3d 991, 994-95 (10th

Cir. 1994). The second -- the danger-creation exaeptiprovides that a state may also be liable
for an individual's safety “only wén ‘a state actor affirmativelstcts to create, or increases a

plaintiff's vulnerability to, ordanger from private violence.’Robbins v. Oklahoma, 519 F.3d at

1251 (quoting_Currier v. Doran, 242 F.3d 905, 923 {10tr. 2001)). “If either the special-

relationship or danger-creati@xception applies, the conducttbe state actor must go beyond

negligence to the point of ‘shocking the coesce.” Glover v. Gdman, 899 F. Supp. 2d 1115,

1135 (D.N.M. 2012)(Browning, J.)(citing Johnson ex rel. Estate of Cano v. Holmes, 455 F.3d

1133, 1142 (10th Cir. 2006)). The Court’s decisiofiaver v. Gartman was also consistent with

a previous Tenth Circuit decision_-- RadeckBarela, 146 F.3d 1227 (10th Cir. 1998) -- in which

the Tenth Circuit stated:

Itis true, of course, that “state actarg generally only liaklunder the Due Process
Clause for their own acts and not @ie violence.” There are, however, two
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exceptions to that rule. First, the stateyrha subject to constitional liability if it
does not perform a duty to pra protection to an indigiial with whom the state
has a special relationship because it Isasimed control over that individual, such
as in a prison. Second, the state maydmsstitutionally liable ifit creates a danger
that results in harm to an individual, evéthat harm is ultimately inflicted by a
private party. The “shocks the conscienstindard applies to both types of suits.

Radecki v. Barela, 146 F.3d at 1230 (citationsti@a)(quoting_Uhlrig v. Harder, 64 F.3d 567,

572-73(10th Cir. 1995)).

2. The Special-Relationship Exception.

The first exception to the general principle that a state’s negligent failure to protect an
individual cannot trigger liabilitynder the Due Process Clause egpecial-relationship doctrine.
A plaintiff must show that they were involunitg committed to state aiody to establish a duty

to protect under the special-relationship doctrine. _See Liehhdd.M. Corr. Dep't, 73 F.3d 274,

276 (10th Cir. 1996). “A speciaklationship exists when th&ate assumes control over an
individual sufficient to trigger an affirmative duty to provide protection to that individual (e.g.,

when the individual is a prisoner involuntarily committed mentadatient).” _Uhlrig v. Harder,

64 F.3d at 572.

3. The Danger-Creation Exception.

The Due Process Clause protects againstibdrately wrongful government decisions

rather than merely negligent government condughlrig v. Harder, 64 F.3d at 573. The danger-

creation exception to this rulgpplies only when a state actor “affirmatively acts to create, or

increases a plaintiff's vulneraly to, or danger from private eience.” _Currier v. Doran, 242

F.3d 905, 923 (10th Cir. 2001). See Estat®ofC. v. Gillen, 710 F.3d 1168, 1173 (10th Cir.

2013)(“[S]tate officials can be liable for the actpalate parties where those officials created the
very danger that caused the hasm.Under a danger-creation tmgpthere is no 8 1983 liability

absent “an intent to harm” or “antent to place a pson unreasonably at risk of harm.” Uhlrig v.
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Harder, 64 F.3d at 573. A plaifitmust show “sufficiel]] ‘affirmative conducton the part of the

state in placing the plaintiff in danger.” Etdaf B.1.C. v. Gillen, 710 F.3d at 1173 (quoting Gray

v. Univ. Colo. Hosp. Auth., 672 F.3d 909, 916 (10th €#12)). To state a prima-facie case for

a danger-creation claim for due-process violations,piaintiff must shovthat his or her claim
meets a six-part test:

() the state and individual actors musave created the danger or increased
plaintiff's vulnerability to the danger isome way; (ii) the plaintiff must be a
member of a limited and specifically dedible group; (iii) the defendant’s conduct
must put the plaintiff at sutamntial risk of serious, imediate, and proximate harm;
(iv) the risk must be obvious and know) and the defendant must have acted
recklessly in conscious desyard of that risk.

Pefa v. Greffet, 922 F. Supp. 2d 1187, 1227 (D.N.M. 2013)(Browning, J.)(citing Rost ex rel. K.C.

v. Steamboat Springs RE-2 Sch. Dist., 511 F.3d 1114, 1126 (10th Cir. 2008)).

In determining whether the danger-creation exception applies, the Tenth Circuit has

focused on the deliberateness of the conductlatioa to the caused harm. See Christiansen v.

City of Tulsa, 332 F.3d at 1281. The defendanstmecognize the unreasableness of the risk

of the conduct and act with amtent to cause a particularizedind® Medina v. City & Cty. of

Denver, 960 F.2d 1493, 1496 (10th Cir. 1992), ovedrole other grounds by Cty. of Sacramento

v. Lewis, 523 U.S. 833 (1998). The intent togel@ person unreasonablyigk is present where
the defendant is “aware of a known or obvious rigiéating a high probability that serious harm
will follow, and the defendant nonetheless pralsa@ith a “conscious and unreasonable disregard

of the consequences.” Medina v. City & Cty. of Denver, 960 F.2d at 1496.

4. What Shocks the Conscience.

A government actor’s official conduct intende&dinjure in a way that cannot reasonably

be justified by any government interest most likepcks the conscienc&ee Cty. of Sacramento

v. Lewis, 523 U.S. at 849 (“[Clonduct intended itgure in some way unjustifiable by any
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government interest is the sort of official anotimost likely to rise tahe conscience-shocking
level.”). “[A] plaintiff must do more thantow that the government actor intentionally or
recklessly caused injury to the plaintiff by almgsor misusing government power.” Camuglia v.

City of Albuquerque, 448 F.3d at 1222 (imtal quotation marks omitted)(quoting Moore v.

Guthrie, 438 F.3d 1036, 1040 (10th Cir. 2006)). Hd@]plaintiff must demnstrate a degree of
outrageousness and a magnitudg@atiential or actual harm that truly conscience shocking.”

Camuglia v. City of Albuquerque, 448 F.3d Ht22 (alteration in original)(internal quotation

marks omitted)(quoting Uhlrig v. Harder, 64 F.3d at 574).

Establishing these limitedvances “three basic peciples highlighted by the
Supreme Court in evaluating substanttge process claims: (1) the need for
restraint in defining their scope; (2) thencern that § 1983 not replace state tort
law; and (3) the need for deference lemal policymaking bodies in making
decisions impacting upon public safety.”

Camuglia v. City of Albuguerquet48 F.3d at 1223 (quoting Uhlrig Harder, 64 F.3d at 573).

“Whether the conduct shocks the conscience is an objective test, based on the circumstances, rather

than a subjective test based the government aate knowledge.” _Pefia v. Greffet, 922

F. Supp. 2d at 1227 (citing_James v. a@w, 830 F. Supp.2d 1208, 1275 (D.N.M.

2011)(Browning, J.)(finding that the use of deadlscéodid not shock the conscience even if the
suspect did not have an intent to harm the officecause the officer “had sufficient facts before
him to conclude that there was a threat ofaeexiphysical harm” and the “courts must evaluate a
[government actor's] conduct objectively” affd, 511 F. Ap'x 742 (10th Cir.
2013)(unpublished)).

In Martinez v. Uphoff, 265 F.3d 1130 (10th C2001), the widow of aorrections officer

sued the director, deputy director, warden, deputy wardens of the department of corrections,

alleging that the defendants deliberately faitedensure proper tming and supervision of
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penitentiary personnel, failed pyovide safe and adequate staffing, and failed to take corrective
action to protect her husband, all of which resulted in him being killed during the escape of three
inmates. _See 265 F.3d at 1132. The district coamtluded that the platiff failed to state a

§ 1983 claim for violation of the Due Process@e under a danger-creation theory, because the
defendants’ actions were “not of such a magnitiha¢ the Court is able to conclude they shock

the conscience.” Martinez v. Uphoff, 265 F.3d 884 (internal quotation marks omitted)(quoting

the district court’s opinion). The Tenth Circuitragd with the district court’s conclusion, stating:
“[Ulnder the circumstances of this case, ‘inactiothe face of known dangeor risks [was] not
enough to satisfy the dangereation theory’sonscience shocking stard.” 265 F.3d at 1135
(alteration in original)(quotig the district court’s opinion).

In Schaefer v. Las Cruces Public h®ol District, 716 FSupp.2d 1052 (D.N.M.

2010)(Browning, J.), the plaintiff alleged th#tte defendants -- the hsool district and its
superintendent, and a middle school’'s principadl aice principal -- volated the plaintiff's
substantive due-process rights when they did ket safficient action to prevent a student at the
school from “racking® the plaintiff's son. 716 F. Supp. 2d at 1072-73. The Court concluded that
the defendants’ conduct did not shock the camm®._See 716 F. Supp. 2d at 1074-75. The Court
explained:

Assuming the absolute worst from theh&efers’ allegedafcts, the Defendants

were aware of three instags of an unknown eighth-gmadtudent racking various

sixth-grade students thin the span of a month, and failed to implement policies

to improve hallway monitoring and stop this conduct from occurring in time to

prevent AS from falling victim to the sanfae. Further, the Defendants indicated

to the sixth graders that it had policieglace to punish individuals that assaulted
other students but did not, fact, have such policies.

16 The parties in Schaefer v. Las Cruces Pubtibool District defined “racked” as being
“kicked and/or punched in the testicles.” 716 F. Supp. 2d at 1059 n.2.
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While such behavior may be wortbhfremedy under totaw, and perhaps

worthy of punishment in the form of punitive damages, the Court’s conscience is

not shocked.

Any number of actions by the Defendanigght have remedied the problem, but

the Court’s conscience is not shocked by Befendants’ failure to consider or

implement such a policy. Even if the Defendants knew that students

frequently -- more than three times peynth -- attacked other students in the halls

and declined to implement safety measuoesiinimize that conduct, the Court is

not convinced that it would rise the level of shocking the conscience.
716 F. Supp. 2d at 1074-75.

ANALYSIS

The Court, after carefully considering thetifen, concludes that iacks jurisdiction to
review Alderete-Lopez’ claim arid grant the requested reliefhe Court further concludes that,
even if it had jurisdiction in this matter, itowld nevertheless deny the Petition’s request for
injunctive relief, because Alderetmpez has not demonstrated, te thourt’s satisfaction, that he
is likely to succeed on the merits of his chalkentig his removal order’s validity. Accordingly,
the Court will dismiss the Petition.
l. THE COURT WILL NOT GR ANT ALDERETE-LOPEZ'" REQUESTS IN THE

PETITION, BECAUSE THE COURT LACKS SUBJECT-MATTER

JURISDICTION OVER THE CHALLENG E TO THE UNDERLYING REMOVAL
ORDER.

Alderete-Lopez’ challenge to his removal araeust fail before the Court, because the
Court, as a federal district court, lacks subjeetter jurisdiction to adjudicate a challenge to an
immigration court’s removal order. “Federal csugire courts of limited jurisdiction,” possessing

only the power that the Constitution authorizEskkonen v. Guardian Life Ins. Co. of America,

511 U.S. 375, 377 (1994). Pursuant to rule 12 efRaderal Rules of Civil Procedure, “[i]f the
court determines that it lacks subject matter juctszh, it must dismiss the claim.” Fed. R. Civ.

P. 12(h)(3).
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Title 8 U.S.C. § 1252 governs judicial rewi of final orders of removal.
See 8 U.S.C. § 1252 (describing the judicialeevprocess). The REAL ID Act of 2005, 119 Stat.
302, which amends § 1252, curtails habeas review by shifting “certain immigration disputes
formerly raised through habeas caspn the district gurts to the courts afppeals and converted

them into petitions for review.”__Hem. Maurer, 458 F.3d 1185, 1188 n.3 (10th Cir. 2006).

Subsection 1252(a)(5), &l “Exclusive Means dReview,” provides:

Notwithstanding any other provision of law (statutory or nonstatutory), including
section 2241 of title 28, or any other habeas corpus provision . . . a petition for
review filed with an appropriate court appeals in accordance with this section
shall be the sole and exclusive means for judicial rewkan order of removal
entered or issued under any provision of tthapter . ... For purposes of this
chapter, every provision that limits or elimates judicial review or jurisdiction to
review, the terms “judicial review” andujisdiction to review” include habeas
COrpus review.

8 U.S.C. 8§ 1252(a)(5) (emphasis adide A district court thus maiains the ability to review a
habeas petition challenging detien, but lacks jurisdiction ovea petition challenging a final

order of removal._See Ferry v. Gonzals7 F.3d 1117, 1131 (10th Cir. 2006). When a habeas

challenge to detention is grounded on the merits of the underlying removal order, a district court

lacks jurisdiction to hear thdaim. See Ferry v. Gonzale$57 F.3d at 1131 (concluding that a

district court lacked jurisdiadn to decide a habeas petitioreimised on challenging an order of
removal and converting that portion of a habeasipeiito a petition for review before the Circuit

Court of Appeals); Essuman v. Gonzales, 208p¢p’x 204, 211-12 (10th @i 2006)(stating that

the district court in that caggoperly transferred a baas petition to the @iuit Court of Appeals
when petitioner’s challenge to detention was “grounded in the removal order rather than based on
some inherent problem withe detention itself”).

Here, the Petition challenges the validityAdflerete-Lopez’ removal order as a basis for

contesting his detention. See Reiit] 24, at 5 (“Because Mr. Aldeess Notice to Appear lacked
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a date and time, it was invalid afadled to vest jurisdiction in #gnimmigration court that ordered
him removed”). Whatever the claim’s meritseti€ourt, as a federalistrict court, lacks

jurisdiction to decide whetherdgtremoval order is valid. SeerRev. Gonzales, 457 F.3d at 1131.

Therefore, because the Petition is premigsed Alderete-Lopez’ maoval order's alleged
deficiencies, the Court must dismiss the Ratifior lack of subject-mtter jurisdiction.

Il. EVEN IF THE COURT HAD JURISD ICTION, THE COURT WOULD NOT
GRANT ALDERETE-LOPEZ'" REQUESTS IN THE PETITION, BECAUSE THE
COURT CONCLUDES THAT ALDERETE-LOPEZ IS UNLIKELY TO SUCCEED
ON THE MERITS.

A preliminary injunction is an extraordinargmedy; accordingly, the right to relief must

be clear and unequivocal. Sdeod v. ClearOne Commc'ns, In618 F.3d 1110, 1117 (10th Cir.

2010). To meet this burden, a party seekingesimpimary injunction must show: (1) a likelihood

of success on the merits, (2) a threat of irreparable harm, which (3) outweighs any harm to the non-
moving party, and that (4) the injunction would adversely affect the public interest. See Awad

v. Ziriax, 670 F.3d 1111, 1125 (10thrCR012). If the ijunction will (1) ater the status quo,

(2) mandate action by the defendant, or (3) afford the movant all the relief that it could recover
after a full trial on the merits, the Tenth Circuit has held that the movant must meet a heightened

burden._See O Centro Espirita Beneficientéadmo Vegetal v. Ashcroft, 389 F.3d at 975. Under

those circumstances, the proposed injunction “mushdse closely scrutinizetb assure that the
exigencies of the case support the granting ofreedy that is extraordary even in the normal
course,” and “a party seeking such an injunctrarst make a strong showing both with regard to

the likelihood of success on the medtsl with regard to the balanacEharms.”_O Centro Espirita

Beneficiente Uniao do Vegetal v. Ashcroft, 389 F.3d at 975.

The Court concludes that Alderete-Lopkas not satisfied & likelihood-of-success

element. Here, Alderete-Lopez seeks auniction mandating relief, which would require
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Respondents affirmative act tdease Alderete-Lopez from eleatric detention._See O Centro

Espirita Beneficiente Uniao do Vegetal v. Astitr889 F.3d at 975. Therefore, Alderete-Lopez

must meet the heightened tdan, including a “strong showingsf likelihood of success on the
merits. _Se&89 F.3d at 975. Alderete-Lopez has not madé showing. But even if the Court
used the usual standard, Alderetepkz has not met that standard.

Alderete-Lopez argues that he is likelysocceed on the merits, because the Supreme

Court’s decision in Pereira v. Sessions rendeid kis underlying removadrder. As discussed

above, the Court does not have jurisdiction toeehis claim, and thefore the Petition cannot
succeed on this basis before a federal distriattcoMoreover, the immigration court acquired
jurisdiction to order Aldere-Lopez’ removal in the February 9, 2017, proceeding.

An immigration court is vested with jurigtion over an immigration proceeding “when a
charging document is filed with the Immigati Court.” 8 C.F.R. 8 1003.14. The term “charging
document” includes an NTA8. C.F.R. § 1003.13. Under § 1003.15é)notice to appear” must
contain:

(1) The nature of the pceedings against the alien;

(2) The legal authority under which the proceedings are conducted;

(3) The acts or conduct allegtalbe in violation of law;

(4) The charges against the alien and thtugiry provisions allged to have been
violated,;

(5) Notice that the alien may be rempted, at no cost to the government, by
counsel or other representative authed to appear pursuant to 8 CFR 1292.1;

(6) The address of the Immigration Cowttere the Service will file the Order to
Show Cause and Notice to Appear; and

(7) A statement that the alien muatlvise the Immigration Court having
administrative control over the RecordRroceeding of his or her current address
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and telephone number and a statement tilatéao provide such information may
result in an in absentiahring in accordance with § 1003.26.

8 C.F.R. 8 1003.15. Further, 8 1003.15 establishatsatlinotice to apgar” must provide the
following information to the immigration court:

(1) the alien’s names and any known aliases;

(2) the alien’s address;

(3) the alien's registration number, wihy lead alien registration number with
which the alien is associated,;

(4) The alien’s alleged nationality and citizenship; and
(5) The language that the alien understands.
8 C.F.R. § 1003.15(c). Section 1003.18, whdéscusses case scheduling, provides:

In removal proceedings pursuant to set40 of the Act, the Service shall provide
in the Notice to Appear, the time, placedadate of the initial removal hearing,
where practicable. If that informationnst contained in the Notice to Appear, the
Immigration Court shall be responsible &xheduling the initial removal hearing
and providing notice to the government aneldlien of the time, place, and date of
hearing.

8 C.F.R. § 1003.18(b) (emphasiddad). Although the regulatiorspecify that an NTA shall
“where practicable” include “théime, place and date of theitial removal hearing,” such
information is not listed as aqeirement to vest the immigrati@ourt with jurisdiction._Compare
8 C.F.R. 8§ 1003.18, with 8 C.F.R. § 1003.14. Tccth&rary, the regulations specifically provide
that, if the notice to appear does not containnf@mation regarding the time, place and date of
the removal hearing, the immigration court can ptevhe noncitizen with that information in a
subsequent noticeSee 8 C.F.R. § 1003.18(bThis scenario is what occurred here.

Here, Alderete-Lopez does not contend tthet June 8, 2011, NTAhat initiated his
February 9, 2017, removal proceeding failedddmply with 8 C.F.R. 88 1003.15 and 1003.18.

Indeed, the record confirms that the June 8, 2011, NTA complies fully with the regulations: (i)
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DHS filed with the immigration court and servalllerete-Lopez with a NTA that included all the
information that § 1003.15 requ&eand (i) the immigratiorcourt subsequently provided
Alderete-Lopez with a hearing notice sufficienet@ble his participation, as § 1003.18 prescribes.
See Dec. 4 Tr at 11:1-4 (Juarez)( “He got a motita hearing. And then, based on the notice of
a hearing, he appeared.”); 8 C.F.R. § 1003.1&lltws that the immigration court was properly
vested with jurisdiction.

Seeking to circumvent this conclusion, Alee-Lopez argues that the Supreme Court’s

decision in Pereira v. Sessions, requires that®h must include the date and time of the removal

hearing and, because Alderete-Lopez’ June 2014 tdiled to include this information, that the
NTA could not vest jurisdictiorin the immigration court. Tdt argument fails; Pereira v.
Sessions’s narrow holding does not require a NThdtude the date and time of a noncitizen’s
pending removal proceeding to vest the immigratourt with jurisdiction over the proceeding.

In Pereira v. Sessions, the Supreme Caldtessed only the “narrow question” whether a

NTA that does not specify a removal proceedinigne or place can trigger the stop time rule.

Pereira v. Sessions, 138 S. Ct. at 2110. Thp-tine rule provides that, for purposes of

determining a noncitizen’s eligibility for oaellation of removalunder § 1229b(b)(1), the
noncitizen’s period of continuousysical presence in the Uniteda&is ends “when the alien is

served a notice to appear undection 1229(a).”_Pereira v. &#ons, 138 S. Ct. at 2110 (quoting

8 U.S.C. 8§ 1229b(d)(1)(A)). Section 1229(a), imtyprovides that “written notice (in this section
referred to as a ‘notice to appear’) shall be give . to the alien . . . specifying,” among other
things, “[tlhe time and place at which the [remipvaroceedings will be held.” Based on

§ 1229b(d)(1)(A)’s plain text, which expressly nefieces § 1229(a), the Supreme Court concludes
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that a notification that does not specify the @atte time of the removal proceeding is not a “notice

to appear” that triggers the stop-time ruRereira v. Sessions, 138 S. Ct. at 2114.

Pereira v. Sessions’s narrow holding is digtiishable from the gqsgon presented here,

namely whether an NTA must contain the timecpl and date of the removal hearing to vest the
immigration court with jurisdiction. First, the G notes that the Supreme Court itself expressly

defined its holding as “narrow.”138 S. Ct at 2110. Indeed,rBiea v. Sessions specifically

acknowledges that 8 1003.18 states that a “notice to appear” “need only provide ‘the time, place
and date of the initlaremoval hearing, where practicablebut declined toremark on the
regulation’s effect beyond the stop-time-rutmtext. 138 S. Ct. at 2111-12 (quoting 62 Fed. Reg.

10332 (1997)(codified at 8 C.F.R. § 1003.18)). Pare. Sessions’s scops thus, by its own

terms, cabined within the stop time-rule’s narrow confines.

Moreover, and more significantly, the Supeei@ourt’'s decision in_Pereira v. Sessions

turns on 8 1229b(d)(1)(A)’'s explicit reference 801229(a)’s definition of what constitutes a
“notice to appear.” Unlike thetop-time rule, the regulations gomang the vesting of jurisdiction
in an immigration court do not reference § 1229(anotice to appeardefinition. Compare 8
C.F.R. 88 1003.14-1003.15, with 8 U.S.&€.1229b(d)(1). To theontrary, the regulations
themselves prescribe the information that a NTAhwontain to vest thenmigration court with
jurisdiction, see 8 C.F.R. 8§ 1003.15(lo), i.e., in contrast withhe stop-time rule construed in

Pereira v. Sessions, the regulatignserning the immigration coustjurisdiction provide no basis

for incorporating 8 1229(a)’s list of reitie “notice to appear” information.

Finally, 8 1229(a)’s text confirms thatetfCourt should not extend Pereira v. Sessions’s

holding that § 1229(a) provides the definition oftine to appear” for stop-time-rule purposes to

add to the regulations’ list of information theatNTA must include for purposes of vesting the
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immigration court with jurisdictionSection 1229(a) provides, in reét part, that “written notice
(in_this section referred to as a “notice to appeahgll be given . . . specifying,” as is relevant
here, “[tlhe time and place at which the proceedimidjsoe held.” 8 U.S.C. § 1229(a) (emphasis
added). Thus, 8 1229(a) purpoto define only “noticéo appear” as the termused in the statute,

such as in the stop-timeleuin 1229b(d)(1)(A). _Se®ereira v. Sessions, 138 S. Ct. at 2114

(“Section 1229(a), in turn, clarifsethat the type of notice ‘refed to as a ‘notice to appear”

throughout the statutory section . .” (emphasis added)). @ddrete-Lopez does not argue that

§ 1229(a), or the neighboring stadry framework, addresses thestieg of jurisdiction in the
immigration court. Indeed, 8§ 12@0 describes the information which a noncitizersubject to a
removal proceeding must receive notice; the standard for determining how and when the
immigration court’s jurisdictiowvests is found only in the regtilens. See 8 U.S.C. § 1229(a); 8
C.F.R. 81003.13-15. Hence, because § 1229(a)tcnim appear” definition is expressly limited

to the statute’s use of the term “notice toean’ the Court concluddbat Alderete-Lopez cannot

soundly extend Pereira v. Sessions’s holding, whitérprets and applies § 1229(a), to modify

the regulatory framework governingetimmigration court’s jurisdiction.

IT IS ORDERED that: (i) the Respondents’ Motido Dismiss Petition for Writ of
Habeas Corpus for Lack of Subject Matterishliction, filed December 3, 2016 (Doc. 6), is
granted; and (ii) the Petition for Writ of Habeasrpus and Release from Detention Pursuant to
28 U.S.C. § 2241, filed November 29, 2018 (Docisljlismissed without prejudice for lack of

subject-matter jurisdiction.

F
C) K“\a-zgncugna‘\

UNTfED STATES DISTRICT JUDGE
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