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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
NORTHERN NEW MEXICO STOCKMAN'S
ASSOCIATION and OTERO COUNTY
CATTLEMAN'S ASSOCIATION,

Plaintiffs,

Northern New\f\ﬁexico Stockman&#039;s Association et al v. United States Fis... Wildlife Servicglé‘!\«!a)&:I']'38’JI‘D’\‘JFR Doc. 43

UNITED STATES FISH & WILDLIFE
SERVICEand GREG SHEEHAN, Principal
Deputy Director & Acting Director of the United
Statedrish & Wildlife Service in his official
capaity,

Defendants,
and

CENTER FOR BIOLOGICAL DIVERSITY and
WILDEARTH GUARDIANS,

Intervenors.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (i) the Plaintiffs’ Opening BrieSupport
of Petition for Review, filed August 8, 2019 (Doc. 26)(“Petition”); (ii) Petigdos’ Brief on
Remedy, filed December 6, 2019 (Doc. 40)(“P. Remedy Brief"); (iii) Federal Respsh8eief
on Remedy, filed December 6, 2019 (Doc. 41)(“D. Remedy Brief”); and (iv) Respendent
Intervenors’ Brief on Remedy, filed December 6, 2019 (Doc. 42)(“l. Remedy Brief”).Cohet
held a hearing on October 31, 2019. The primary issuef)amtether PlaintiffaNorthern NM
Stockman’s Associatior(*Northern NM Stockman’s Association”) an@tero Cattleman’s
Association (“Otero Cattleman’s Association”)(collectively, “the Stockmanssogiations”)
suffer economic injury to establish associational standing under Article thieaConstitution of
theUnited States of America to challenge the decision made by Defendants UateiFSsh &
Wildlife Service and its Principal Deputy director and acting director, Gregh@angcollectively,
“Fish & Wildlife”), to designate land on which members of thecBman’s Associations graze
cattle as critical habitat designatiofithe designation”) for the New Mexico Meadow Jumping

Mouse (“Jumping Mouse”); (ii) whether Fish & Wildlife’'s use of the “incrememfécts”

The Endangered Species Act requires Fish & Wildlife to designate “critical habitat” fo
all species that Fish & Wildlife lists as threatened or endangered. 16 §.8383(a)(3)(A)(i).
Seel6 U.S.C. 81532(5) (defining “critical habitat”).
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approach -- which the United States Court of Appeals for the Tenth Circuit explicitly rejected in

2001,seeNew Mexico Cattle Growers Ass’n v. U.S. Fish and Wildlife Serv&A8 F.3d 1277,

128586 (10th Cir. 2008)-- when Fish & Wildlife considered economic impacts associated with
the designation, violates Section 4(b)(2) of the Endangered Species Act, 16 U.S.C. § 1552(b)(2
and the Administrative Procedure ActlJSS.C. § 706 (“APA”); (iii) whether Fish & Wildlife
abused its discretion by not considering designation costs, such as compehseatiegbers of

the Stockman’s Associations for reducing the value of their water rights wjitbctes property

2 In New Mexico Cattle Growers Association v. U.S. Fish and Wildlife Sen24& F.3d
1277, 1285 (10th Cir. 2001), the United States Court of Appeals for the Tenth Circuibelscri
the “incremental effects approach” in the following manner:

The Endangered SpesieAct (“ESA”), which controls CHDs [critical
habitat designations], requires FWS [Fish & Wildlite] perform an economic
analysis of theffectsof the CHD before making a final designatid6.U.S.C. 8
1533(b)(2).In order to determine what the “economic impact” of a [critical habitat
designation] will be, FWS has adopted imcremental baselineapproachthe
“baselineapproach). The baselineapproachutilized by FWS is premised on the
idea that the listing of the species (which will occur prior to or simultaneously with
the CHD will have economic impacts that are not to be considered. The primary
statutory rationale for this position comes fraU.S.C. § 1533(b)(1)(A), which
states that listing determinations be made “solely on the basis of the best scientific
and commercial data available.” Thus, the basep@oach moves any economic
impact that can be attributed to listing below the baseline and, when making the
[critical habitat designation], takes into account only those economic tisnising
above the baseline.

New Mexico CattleGrowersAss'nv. U.S.Fish & Wildlife Serv, 248 F.3d at 1280.

3In New Mexico Cattle Growers Association v. U.S. Fish and Wildlife SerteeTenth
Circuit rejected Fish & Wildlife’s use of thacremental approach, concluding that “the baseline
approach to economic analysis is not in accord with the language or intent ohtlaadEred
Species Act].” 248 F.3d at 1285. The Tenth Circuit rationalized the holding based ontibsystat
interpretation of the text of the Endangered Species Act:

The statutory language is plain in requiring some kind of consideration of
economic impact in the [critical habitat designation] phase. Alth&0gb.F.R.§
402.02is not at issue here, tlmegulation's definition of the jeopardy standard as
fully encompassing the adverse modification standard renders any purported
economic analysis done utilizing the baselpgroaclhvirtually meaningless. We
are compelled by the canons of statutory interpretation to give sif@ctto the
congressional directive that economic impacts be considered at the time af critic
habitat designation.Bridger Coal Co./Pac. Minerals, Inc. v. Dir., Office of
Workers’ Compensation Progran®27 F.2d 1150, 1153 (10th Cir. 19¢¥ye will
not construe a statute in a way that renders words or phrases meaningless,
redundant, or superfluous.”). Because economic analysis done using the FWS's
baseline model is rendered essentially without meanirgI6/F.R.8 402.02 we
concludeCongress intended that the FWS conduct a full analysis of all of the
economic impacts of a critical habitat designation, regardless of whether those
impacts are attributable extensively to other causes.

New Mexico Cattle Growers AssociationW.S. Fish and Wildlife Service 248 F.3d at 1285.
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within the designation, an interference which the Stockman’s Associations aitegets to a
taking under the Fifth Amendment to the Constitu of the United States of America; (iv)
whether the Stockman’s Associations administratively waived their claims rdialieFish &
Wildlife’s decision not to exclude particular units of lantUnits 3 and 4-- from the designation,
because no Stockan’s Associations members raised this issue for these units, except fot subuni
3C, during the proposed designation’s public comment periodh®)her a sufficiently reasoned
explanation supports Fish & Wildlife’'s conclusion not to exclude Units 3 arficbrd the
designation, because it could not identify any disproportionate costs; and (vi) whether the Cour
should vacate the designation in its entirety, or tailor vacatur in a mannéabes untouched
critical habitat protections for the Jumping Mousieould the Court remand to Fish & Wildlife to
comply with its statutory obligations. The Court concludes that: (i) the Stockasixiations

show sufficient concrete economic injuries to establish Article Il associatgiaading to
challenge Fish &Vildlife’s critical habitat designation for the Jumping Mouse species; (ii) Fish

& Wildlife’s decision to use the incremental effects approach to consider econopactsm
associated with the designation is consistent with the Endangered Species AbY&E (iii)

Fish & Wildlife did not abuse its discretion by failing to consider other designatgis, such as
compensating the members of the Stockman’s Associations for reducing thefuhleie water

rights, and the interference with members’ waights does not amount to a taking under the Fifth
Amendment; (iv) the Stockman’s Associations administratively waived their clelallenging

Fish & Wildlife’s decision not to exclude Units 3 and 4 from the designation becausemtzeme

of the Stockmas Associations raised any challenge to the inclusion of these units, except for
subunit 3c, during the proposed designation’s public comment period; (v) notwithstanding the
waiver, however, Fish & Wildlife has provided a sufficiently reasoned exptertatisupport its
conclusion not to exclude Units 3 and 4 from the designation pursuant to the Endangered Species
Act’'s § 4(b)(2) and its internal Section 4(b)(2) Policy governing its decisiaking standards

regarding exclusion. Furthermore, because of @uwaurt's rejection of the Stockman’s

4Units 3 and 4 of the designation are located within the State of New Mexico’s dache
Sacramento Mountains, respectively, and the subunits comprising units 3 and 4 aiclovihneg
locations: (i)3A -- San Antonio: San Antonio Creek; (ii) 3BRio Cebolla; (iii) 3C-- Rio de las
Vacas; (iv) 4A-- Silver Springs: Silver Springs Creek; (v) 4BJpper Pefiasco: RiBeiasco; (Vi)
4C -- Middle Pdiasco: RidPdiasco (vii) 4D -- Wills Canyon: Mauldin Springs; and (viii) 4&
Agua Chiquita Canyon: Agua Chiquita Creek. Endangered and Threatened Wildlife and Plants
Designation of Critical Habitat for the New Mexico Meadow Jumping Mouse; Fuidal B1 Fed.
Reg. 14,264, 14,297-98 (Mar. 16, 2016)(to be codified at 50 C.F.R. pt. 17)
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Associations challenges here, it deems remedy unnecessary in this case. Ifthefeoirhave

ruled favorably on any one of the aforementioned questions, however, the Court would not still
vacate the critical halait designation in its entirety; rather, it would tailor vacatur in a narrow
manner as to address only the units in which the Stockman’s Associations’ memlecsscrete
injuries. This tailored vacatur, therefore, would leave untouched remainitsgdithe critical
habitat designation.

FACTUAL BACKGROUND

This case involves Fish & Wildlife’s designation of critical habitat (“the dedign”) for
the New Mexico Meadow Jumping Mouse (“the Jumping Mouse”) pursuant to the Endangered
Species Act, 16 U.S.C. 8&3141544. The Northern NM Stockman’s Association consists of
individuals who are involved in the livestock industry in northern New Mexico, and the Oter
Cattleman’s Association consists of New Mexico ranchers whose families have been ranching fo
generations.See Petition for Review and Complaint for Declaratory and Injunctive Relief Y 8
9, at 34, filed December 6, 2018 (Dok)(“Complaint”); Petition at 8. Part of the designation
encompasses land on which members of the Stockman’s Associations hold gltamgnts and
maintain water rightsSee Complaint 1 388, at 9. The Court provides the following background
information regarding: (dhe Jumping Mouse’s habitat and characteristics; (ii) Fish & Wildlife’s
procedure to list the Jumping Mouse as an endangered species and to desigaateabitat for
the Jumping Mouse,; (iilffish & Wildlife’s decision to list the Jumping Mouse as an endangered
species; (iv) Fish & Wildlife’s economic analysis of the designation’s impact; (v) the dasiga
scope, size, and locations; (Fsh & Wildlife’s decisions to exclude and not exclude certain areas
from the designation; and (vii) the grazing allotments that members of the Stockman’s
Associations hold. The parties largely do not contest these facts.

1. The Jumping Mouse

The Jumping Mouse is a small rodent that is found in wetlands and near streagms in N
Mexico, eastern Arizona, and southern Colora8eeNM Meadow Jumping Mouse: Home Page,
United States Department of Agriculture, https://www.fs.usda.gov/detail/r3/home
?cid=STELPRD3809040 (last visited September 2, 2020)(“Jumping Mouse Home Page”). Th
Jumping Mouse is approximately seven to nine inches in length, and its tail adoounbre than
half its length. SeeNew Mexico Meadow Jumping Mouse at 1, Coloradk®& Wildlife (Feb.

2019), https://cpw.state.co.us/Documents/LandWater/WetlandsProgranyBpeugies/
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Factsheet_and_Habitat Scorecard_ NMMeadowJumpingMouse.pdf (last visiteemBept2,
2020)(“Jumping Mouse Fact SheetBeople in the southwest Unit&lates refer to the Jumping
Mouse as the kangaroo mouse or the kangaroo rat, because it “looks somewhat like a tiny
kangaroo,” and because it “can leap more than 2 feet into the air.” Susan Monyaya Br
“Endangered New Mexico meadow jumping mouse populations discovered,” The Columbian
(Nov. 2, 2016), https://www.columbian.com/news/2016/nov/02/endangemsgnexico
meadowjumping-mouse-populationdiscovered/ (last visited September 2, 2020). The Jumping
Mouse is primarily nocturnalsee Jumping Mouse Fd Sheetat 1, and it hibernates for
approximately nine months each yeafrom mid-September to midune,seeJumping Mouse
Home Page. The Jumping Mouse consumes various plant material, such agjfagssseeds,
flowers, and small fruitsSeeJumping Mouse Fact Sheet at 1. Starting in the late 1980s and early
1990s, the Jumping Mouse’s population began to decline sh&gdlumping Mouse Fact Sheet

at 1.

°According to the United States Department of Agriculture (USDA), a forb is clasisifica
of “[v]ascular plant[s] without significant woody tissue.” Growth Habits Caates Definitions,
United States Department of Agriculture, https://plants.usda.gov/growth_hahitsmileiast
visited October 8, 2010. Forbs grow “above or at the ground,” and “may be annual, biennial, or
perennial.” USDA, https://plants.usda.gov/growth_habits_def.htiRurthermore, forbs are
distinctive in that they “always lack significant thinking by secondary woody threwd have
perennating buds borne at or below the ground service.” USDA,
https://plants.usda.gov/growth_habits_def.html. Forbs include “fernstaisslycopods, and
whisk-ferns.” USDA, https://plants.usda.gov/growth_habits_def.html.
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Figure 1-- A photograph of the Jumping Mouseits streambanlabitat.
Source: New Mexico Meadow Jumping Mouse, U.S. Fish & Wildlife Service, itpsay.fws.

gov/southwest/es/NewMexico/NMMJM.cfm (last visited September 2, 2020).

Figure 2-- A photagraphof the Jumping Mouse being weighed.
Source: Susan Montoya Bryan, Phys. Org, https://phys.org/newsiaab6e mexicomeadow-

mouse-populations.html (last visited October 9, 2020).
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Figure 3-- A photograph of the Jumping Mouse along a meadow stream in New Mexico.
Source: Ron Loehman, New Mexico Trout, https://www.newmexicotrout.orgfiittlesemay-

rescuetrout-habitat/ (last visited October 9, 2020).

Figure 4-- A photograph othe Jumping Mouse at the Bosque del Apache National Wildlife
Refuge in southern New Mexico.
Source: Bosque del Apache U.S. Fish & Wildlife Service
https://www.fws.gov/refuge/bosque_del_apache/science/jumping_mtaste/isited October 9,

2020).
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Figure 5-- A closeup image of the Jumping Mouse residing in a New Mexico wetland.
Source: New Mexico Meadow Jumping Mous&UNM, The University of New Mexicp
https://www.kunm.org/post/newmexicomeadowjumping-mousesignwhatscome (last visited

October 9, 2020).

“Major Rivers
S Current Native Distribution

Figure 6-- Map of the Jumping Mouse’s Habitat in Arizona, Colorado, and New Mexico.

Source: Jumping Mouse Fact Sheet at 2.
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2. Fish & Wildlife’s Procedure for Listing the Jumping Mouse as an Endangered
Species and foDesignating Critical Habitat for the Jumping Mouse

On June 20, 2013, Fish & Wildlife issued proposed rules to list the Jumping Mouse as an
endangered species and to designate critical habitat for the Jumping Mouse pursuant to the
Endangere®pecies Act SeeProposed Rule: Endangered and Threatened Wildlife and Plants;
Listing Determination for the New Mexico Meadow Jumping Mouse, 78 Fed. Reg. 37,363
(“Listing Proposed Rule”); Proposed Rule: Endangered and Threatened Wildlife anst Plant
Propsed Designation of Critical Habitat for the New Mexico Meadow Jumping Ma@8seed.

Reg. 37,328 (“Designation Proposed RuleBish & Wildlife subsequentlypened sixtyday
public comment periods on both proposed rusel isting Proposed Rule, 78 Fed. Reg. 37,363;
Designation Proposed Rule, 78 Fed. Reg. 37,328 . On April 8, 2014, Fish & Wildlife announced
the reopening of the public comment period on the Designation Proposed Rule, and it made
available “a draft economic analysis and draft environmental assessment of theegropo
designation, as well as an amended required determinations of the proposgidsedr Rule:
Endangered and Threatened Wildlife and Plants; Designation of Critical Heditdhe New
Mexico Meadow Jumping Mouse, 79 Fed. R&§,307 (“Reopening of Comment Period on
Designation Proposed Rule”)(citing Draft Environmental Assessment for ésggiation of
Critical Habitat for the New Mexico Meadow Jumping Mouse, prepared by HavisobBmental
Group, Inc. (March 11, 2014), httpsvww.regulations.gov/document?D=FWR-ES-2013-
00140040 (last visited September 2, 2020 D002757)(“Draft Environmental Report”); Draft
Species Status Assessment Report for the New Mexico Meadow Jumping Mouse, prefieged by
U.S. Fish and Wildlife Service Listing Review Team (May 30, 2013),
https://www.regulations.gov/document?D=FWR3-ES-2013-00140041 (last visited September

2, 2020)(AR D00231%)Draft Species Status Repoyt” The public comment period on the
Designation Proposed Rule lasted for a total of ninety days, and Fish & Wildlife helautaic
information meetings with interested stakeholders, sought comments fromntpendent
specialists, sought opinions from three scientific experts, and considemedents from the
public. SeeFinal Rule: Endangered and Threatened Wildlife and Plants; Designation o&lCriti
Habitat for the New Mexico Meadow Jumping Mouse, 81 Fed. Reg. 14,264 (“Designation Final

Rule”).
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3. The Listing.

On June 10, 2014, Fish & Wildlife issued a final rule that listed the Jumping Mouse as an
endangered species, because of significant habitat loss and fragmentation, whicts&éadheau
Jumping Mouse’s populations to declinBeeFinal Rule: Endangered drThreatened Wildlife
Plants; Determination of Endangered Status for the New Mexico Meadow Jumping Mouse
Throughout Its Range, 79 Fed. Reg. 33,119 (“Listing Final Rule”). Specifically, habitat Isss “ha
resulted in the extirpation of historical populaspneduced the size of existing populations, and
isolated existing small populations.” Listing Final Rule, 79 Fed. Reg. at 33,122. In ting Lis
Final Rule, Fish & Wildlife cites several reasons for the Jumping Mouse’s hiaisga

The primary sourcesf current and future habitat losses include grazing

pressure (which removes the needed vegetation) and water management and use

(which causes vegetation loss from mowing and drying of soils), lack of water

becausarought (exacerbated by climate changeyd wildfires (also exacerbated

by climate change). Additional sources of habitat loss are likely to occur from

scouring floods, loss of beaver, highway reconstruction, residential and commercial

development, coalbed methane development, and unregrdatedtion.
Listing Final Rule, 79 Fed. Reg. at 33,122. Since 2005, researchers have identifigehine
populations of the Jumping Mousetwo in Colorado, fifteen in New Mexico, and twelve in
Arizona-- which are spread across eight geographic management &eelssting Final Rule,
79 Fed. Reg. at 33,121. Most of the Jumping Mouse populations are “isolated and widely
separated,” and researchers have concluded that all twemetypopulations “have patches of
suitable habitat that are too smallsupport resilient populations” of the Jumping Mouse. Listing

Final Rule, 79 Fed. Reg. at 33,121.

4, Fish & Wildlife’s Economic Impact Analysis Before Issuing the Designation

Before Fish & Wildlife issued the designation, it conducted an econiampiact analysis
of the proposed designatiseeDesignation Final Rule, 81 Fed. Reg. at 14,28490, which the
Endangered Species Act requiresel6 U.S.C. 81533(b)(2). On July 8, 2013, Fish & Wildlife
issued a memorandum to Industrial Economic, tmtserve as a basis for conducting an economic
analysis of the proposed critical habitat designation for the New Mexico mgaaimng mouse.”
Incremental Effects Memorandum for the Economic Analysis for the Proposed Rdsigmate
Critical Habitatfor the New Mexico jumping meadow mouse at 1, United States Department of
the Interior, U.S. Fish and Wildlife Service (July 8, 2l{lincremental Effects Memo’AR
D002524(https://www.regulations.gov/document?D=FWR3-ES-2013-0014-0042) In the

Incremental Effects Memo, Fish & Wildlife states that

-10-
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an economic analysis for critical habitat that is being designated witttiesShat

fall within the jurisdiction of the TentRircuit should include a coextensive cost
evaluation which addresses, and quantifies to the extent feasible, all of the
conservatiorrelated impacts associated with the regulatory baseline (those
resulting under the jeopardy standard under section 7 of the Act, and under sections
9 and 10 of the Act). In other words, the allocation of impacts should show those
that are part of the regulatory baseline and those that are unique to the critical
habitat designation.

Incremental Effects Memo at 2, AR D0025ZEhe Incremental Effects Memo also indicates that

Fish & Wildlife

anticipate[s] that additional project modifications as a result of designatinglcritic
habitat are predictable because: (1) the majority of each proposed critidat habi
unit is considered unoccupied by the species; and (2) the jumping mouse is
intimately tied to its habitat such that any potential project modifications to avoid
adverse modification of unoccupied critical habitat would likely differ subiatgnt

from those that are likely to be required to avoid jeopardizing this speciés. Th
difference in anticipated project modifications results from the difference in the
riparian vegetation within occupied and unoccupied areas within units. The
unoccupied areas of proposed critical habitat do not presently contain suitable
habitat. ... There is nthing to indicate that the situation will improve without
significant conservation intervention focused on allowing the currently lacking
physical features related to the wetland vegetation to regrow (either naturally or
through management or protectianfo suitable habitat.... If we determine that

an action adversely modifies unoccupied critical habitatrecommended project
modifications could include

3. Avoid ground disturbing activities or reduce project
elements that would pciide the development of habitat
patches containing dense herbaceous riparian vegetation.

4. Implement insitu conservation (oBite conservation of this
species) by restoration of dense herbaceous riparian
vegetation to expand the remaining populatemsimprove
the degraded status of the jumping mouse within a project's
action area. Conservation measures would likely include
protection of riparian areas through fencing, changing the
timing or duration of the action (e.g., dormant season
grazing), enouraging the reestablishment of beaver through
habitat enhancement or active translocation, or ensuring that
a constant supply of water is provided throughout the stream,
ditch, or canal during the growing season.

7. Modify livestock grazing activities through fencing,
reconfiguration of grazing units, e$ite water development,
and seasons of use.

8. Modify off-road vehicle management through fencing,
signage, education, and timing of use.

Incremental Effects Memo at 4%, AR D002538>002539.

-11-
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a. Industrial Economics’ Economic Impact Analysis

On February 18, 2014, Industrial Economics issued to Fish & Wildlife a memorahdtm
“provides information to the Service on the potential for the proposed criticéhthibresult in
costsexceeding $100 million in a single year,” in accordance with 16 U.S1638(b)(2) and
Executive Order No. 12866, 58 Fed. Reg. 51,735 (Sept. 30, 1993)(“Exec. Order 12866").
Industrial Economics, Consideration of Economic Impacts: Screening Analysie afikibly
Economic Impacts of Critical Habitat Designation for the New Mexico Jumping MauséFeb.

18, 2014), https://www.regulations.gov/document?D=FRZES-2013-00140094 (last visited
Septerber 2, 2020)(“Screening Memo (AR D002735. In the Screeing Memo, Industrial
Economics states that,

based on information provided in the proposed rule, the Service’s incremental

effects memorandum, and follemp communication with the Service, we

identified grazing as the main activity occurring within theaargroposed for

designation that is likely to experience impacts from the rule. In addition, we

consider possible impacts to water use and management; transportation; recreation

development; and species and habitat management.
Screening Memo at (AR D002740Q. The Screening Memo “focuses on the likely incremental
effects of the critical habitat designation'that is, “costs and benefits that are incremental to the
baseline.” Screening Memo a{AR D00274( (internal quotatbn marks omitted). The United
States Office of Management and Budget (“OMB”) defines the baseline as the “best assessment
of the way the world would look absent the proposed action.” Circulaf15, United States
Office of Management and Budget (Sept7, 2003), https://www.whitehouse.gov/sites/
whitehouse.gov/files/omb/circulars/Addapdf (“OMB Circular’)(AR D000582. Incremental
effects are the difference between a proposed action’s costs and benefits and thes basleén
costs and benefits of not pursing the proposed ac8aeeOMB Circular at 16

Industrial Economics identified two categories of incremegffacts associated with the
Jumping Mouse’s proposed designationin@remental effects “that may be generated by section
7 of the Act”; and (ii) “other types of impacts outside of the context ciage7.” Screening
Memo at 6(AR D002740Q. Under te Endangered Species Ac? Sother federal agencies must,

“in consultation with” Fish & Wildlife, ensure that “any action authorized, fundedanied out
by such agency... is not likely to jeopardize the continued existence of any endangered species

or threatened species or result in the destruction or adverse modifmidti@aipitat of such species

which is determined by the Secretary [of the Interior]to be critical.” 16 U.S.C. 8536(a)(2).

-12-
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SeeScreening Memo at@R D00274(. IndustrialEconomics concluded that these consultations
-- frequently called “& consultations™- “are the regulatory mechanism through which critical
habitat rules are implemented. Any time and effort spent on this additional aredysll as the
costs and énefits of implementing any recommendations resulting from this review, are économ
impacts of the critical habitat designation.” &mming Memo at AR D00274Q. As for
incremental effects that are not related t &nsultations, Industrial Economiaentified the
following:

Critical habitat may also trigger additional regulatory changes. For
example, the designation may cause other Federal, state, or local permitting or
regulatory agencies to expand or change standards or requirements. Regulator
uncertainty generated by critical habitat may also have impacts. For example,
landowners or buyers may perceive that the rule will restrict land or water use
activities in some way and therefore value the resource less than theyhawval
absent critial habitat. This is a perceptional, or stigma, effect of critical habitat on
markets.

Screening Memo at AR D002741).

Industrial Economics determined that the designatioryscgnsultation costs related to
grazing “are likely to differ depending on whether a project occurs in unoccup@ctopiel
areas.” Screening Memo a{AR D002741) First, for areas that the Jumping Mouse occupies,
Industrial Economics estimated that there would be almost zero incremental‘ed&dting from
project mdlifications in occupied areas,” because almost all costs can be attribtited&seline,
such as the Jumping Mouse’s listing, and, accordingly, the “incremental costs reolike
limited to the additional administrative effort to consider adversalification during the
consultatiorprocess.” Screening Memo afAR D002741) As for areas that the Jumping Mouse
does not occupy, Industrial Economics forecasted that the incremental costs bedadth the
administrative costs and the costs of deplg and implementing conservation measures needed
to avoid adverse modification of critichhbitat.” Screening Memo at(@&R D002742) The
primary conservation efforts related to grazing on unoccupied area include anitmaont?
(“AUM”) reductions on United States Forest Service grazing allotments andtrigoinsn of
fencing exclosures to keep livestock out of critical habitat.” Screening Mem@d& 8002742)

In addition, Industrial Economics noted that Fish & Wildlifeiciptaites that the Santa Fe National

Forest, the Lincoln National Forest, and the ApaSligreaves National Forestall of which

®An animal unit month (“AUM”) is defined as “the amount of forage necessary éor th
sustenance of one cow or its equivalent for a period of 1 month.” 43 C.F.R. § 4100.00-0.05.

-13-
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contain critical habitat under the proposed designatioriwill undergo a programmatic
consultation” with Fish & Wildlife “d consider grazing activities,” and Industrial Economics’
“analysis include[d] the additional administrative costs of considemiitigal habitat as part of
these programmatic consultations.” Screening Memo GARM002744) Industrial Economics
estimated that & consultation costs related to grazing allotments total $15,000,00&66.
Screening Memo at 12 (AR D002746).

As for activities other than grazing, Industrial Economics identified severaitiastithat
Fish & Wildlife anticipates will rquire 87 consultations and produce incremental coSse
Screening Memo at 126 (AR D002746D002750) First, Industrial Economics accounts for
several agency actions by the United States Forest Service that Fish & Wildlifeadesicipll
require 87 consultations. SeeScreening Memo at 124 (AR D002746D002748) Industrial
Economics forecasted that a road paving project by the United States Forest ®#rveruire
87 consultations, but it determined that “it is unlikely that critical hahitatld generate
additional requests for conservation efforts beyond what would be reqgbestdéehe listing of
the species.” Screening Memo at {8R D002747. Industrial Economics estimated that the
“incremental costs of critical habitat for this project are likely limited to theitiaddl
administrative costs of considering critical habitat as part of the informalltatisu” Screening
Memo at 13, AR D02747. In addition, Industrial Economics forecasted that the three National
Forests that contain proposed critical habitat will require fencing arourehtmn areas that the
Jumping Mouse does not occupysee Screening Memo at 1B4 (AR D002747D002748)
Industrial Economics estimated that the incremental costs of construetimegng around
“unoccupied critical habitat within the National Forests but outside of the grakmgexhts” to
be approximately $4,200,000.00. Screening Memo afARA002748).

Second, Industrial Economics accounted for several agency actions by the United State
Army Corps of Engineers that Fish & Wildlife anticipates will requiré gonsultations and
produce incremental cost§SeeScreening Memo at 136 (AR D002748D002750) Industrial
Economics forecasted that a proposed habitat restoration project by the UnagsdA8tat Corps
of Engineers will require g consultationsSeeScreening Memo at AR D002748. Industrial
Economics determined, however, that, beeakish & Wildlife “does not expect to recommend

conservation measures above and beyond [] those already required by the Conbe .
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incremental costs associated with this project will be limited to the costs of thdtatmstLi
Screening Memo at4l (AR D002748) Next, Industrial Economics forecasted that several water
management projects by the United States Army Corps of Engidleesconstruction of levees,
the rehabilitation of two lakes, and the continued operation of a -dawill require 87
consultations.SeeScreening Memo at 1R D002749. The levee construction will occur in
areas that the Jumping Mouse does not occupy, and, thus, “incremental costs bhakttah
designation for this project include both the costs of consultation and the casysaoinservation
measures recommended by then&e.” Screening Memo at 1R D002749. Industrial
Economics determined, however, that Fish & Wildlife “is unlikely to reconumaahditional
conservation measures beyond what the Corps would require as part of their stan@alargsoc
except for possibly requesting that surveys be conducted in the areartoinetehether the
species is present,” and that these surveys will cost approximaté§0$®. Screening Memo
at15 (AR D002749) The lake rehabilitation and the dam operation will occur in land that the
Jumping Mouse occupies, and, thus, incremental costs “are likely limitede tadititional
administrative costs” of considering critical habitat and addressing advedsicaions during

§ 7 consultations. Screening Memo at 15 (AR D002749).

Last, Industrial Economics accounted for theitriéiation of a programmatic consultation
for water use and management activities on the Middle Rio Grande,” which&Righdlife
anticipates will require § consultations. Screening Memo atfA&® D00275(. The reinitiation
will occur in areas that the Jumping Mouse partially occupies, so theitiegion is expected to
occur regardless of critical habitat designation.”e®aoingMemo at 1§ AR D002750. Industrial
Economics further determined that it “is unlikely that critical hahitatild generate additional
requests for conservation efforts beyond what would be regbeedusehe presence of the
species,” and, thus, Industrial Economics forecatatithe incremental costs “will be limited to
the administrative costs of consultation.” Screening Memo atAR6 D00275(0. Industrial
Economics estimated that78consultation costs related to activities other than grazing total
$4,400,000.00. See Saeening Memo at 387 (AR D002756D002751) In sum, Industrial
Economics estimated that the total costs of designating critical habitdtefduimping Mouse
would be $20,000,000.00 in 2014, and, “therefore, costs of the proposed critical habitatidesignat

are unlikely to exceed $100 million in a given year.” Screening Memo at 17 (AR D002751).
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Industrial Economics identified two incremental casteelated to § consultations(i) the
costs of “additional requirements or project modifications under state laws tatregsl’; and
(ii) “perceptional effects on amnkets.” Screening Memo at &R D002752. Industrial
Economics noted that Arizona, Colorado, and New Mexico each provide some level cigmrote
for the Jumping Mouse, and it determinedt thiae designation of critical habitat is unlikely to
trigger statdevel impacts as a result of increased awareness of the species and its habitat in states
where the mouse is afforded some protective status. The Service did not receive &ny publ
commats on the proposed rule suggesting this conclusion was e@atSrrScreening Memo at
18-19 AR D002752D002753) Industrial Economics also acknowledged that incremental
impacts to grazing allotments on federal land may impact the value of privatbéaadse “the
ranching community may perceive that the designation of certain parcels ad babdat will
limit future grazing activities in those areas,” and because “private landowrldreshewable
leases that are both inheritable and transfernatitethe sale of the land. . [or] the transfer of
livestock.” Screening Memo at 120 (AR D002753D002754) Industrial Economics determined
that impacts to grazing on federal land “may affect the value of connected private hblolings
it concludedhat the incremental cost that the designation would impose on private lamgléisne
unlikely to exceed $100 million.” Screening Memo at 19-20 (AR D002754).

b. Fish & Wildlife’s Adoption of Industrial Economics’ Economic Impact
Analysis.

Industrial Economics’ Screening Memo served as Fish & Wildlife’'s econammpact
analysis of the proposed designation pursuant to the Endangered Species4fzX(8)8 See
Designation Final Rule, 81 Fed. Reg. at 14,308.

In order to consider economic impacts, we prepared an incremental effects
memorandum and screening analysis, which together with our narrative and
interpretation of effects, we consider our draft economadyaris of the proposed
critical habitat designation and related factars..

The analysis, dated April 8, 2014, was made available for public review
from April 8, 2014, through May 8, 2014... The draft economic analysis
addressed potential econ@ impacts of critical habitat designation for jumping
mouse. Following the close of the comment period, we reviewed and evaluated all
information submitted during the comment period that may pertain to our
consideration of the probable incremental eooisgdmpacts of this critical habitat
designation . . ..

The economic screening memorandum is our economic analysis of the
proposed critical habitat designation.. The purpose of the economic analysis is
to provide us with the information on the potential for the proposed critical habitat
rule to result ircosts exceeding $100 million in a single year. The draft economic
analysis addressed potential economic impacts of critical habitat designatioa fo
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jumping mouse. To that end, the analysis estimates impacts to actindieding

grazing, water ws and recreation, that may experience the greatest impacts in

compliance with section 4(b)(2) of the Act. The draft screening memo is provided

to the public for review and comment. Following the close of the comment period,

we reviewed and evaluated aiformation submitted during the comment period

that may pertain to our consideration of the probable economic impacts of this

critical habitat designation. We conclude that critical habitat designaiiotiné

jumping mouse is unlikely to generate costs exceeding $100 million in a single

year.
Designation Final Rule, 81 Fed. Reg. at 14,307 (citations omitted). Fish & Widiifeed
Industrial Economics’ determination that, “[ijln occupied areas, the economiacishf
implementing the rule through sext 7 of the Act will most likely be limited to additional
administrative effort to consider adverse modification.” Designatioal Rule, 81 Fed. Reg. at
14,30708. Fish & Wildlife based this conclusion on two factors: (i) “[a]ny activities with a
Fedeal nexus occurring within occupied habitat will be subject to section 7 consultation
requirements regardless of critical habitat designatiecausehe presence of the listed species”;
and (ii) “[ijn most cases, project modifications requested to avoid adverse modifieaédikely
to be the same as those needed to avoid jeopardy in occupied habitat,” and thus do not produce
incremental effects. Designation Final Rule, 81 Fed. Reg. at 14,308. Fish & Widdiffented
that its economic analysis foasts: (i) the administrative costs of 8onsultations “likely to occur
for grazing, transportation, recreation, water management, and species aatirhabagement
undertaken by or permitted by Federal agencies within the study area”; and (fjoHte
associated with conservation efforts that may be recommended in consultation facthoses
occurring in unoccupied areas.” Designation Final Rule, 81 Fed. Reg. at 14,308. Like Industrial
Economics, Fish & Wildlife estimated that the designatoatonomic impact would total
$20,000,000.00 in 2014, and that the designation’s total costs “are unlikely to exceed $100 million
in a given year.” Designation Final Rule, 81 Fed. Reg. at 14,308.

5. The Designation.

On March 16, 2016, almost two years after listing the Jumping Mouse as an endangered
species, Fish & Wildlife issued the final rule designating critical habitat for tih@idg Mouse
(“the designation”). Designation Final Rule, 81 Fed. Reg. at 14,264e dHsignation
encompasses approximately 13,973 acres along 169.3 miles “of flowing streams, dibches
canals . . in the States of Colorado, New Mexico, and Arizona.” Designation Final Ruled81 Fe

Reg. at 14,297. The designation is divided into “eight units within Colfax, Mora, Otero, Sendova
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and Socorro Counties in New Mexico; Las Animas, Archuleta, and La Plata Countaeriado;

and Greenlee and Apache Counties in Arizona.” Designation Final Rule, 81 Fed. Reg. at 14,264.

General Locations of Critical Habitat for
the New Mexico Meadow Jumping Mouse - Overview
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Figure 7-- Map of the Designation’s Eight Units

Source: Designation Final Rule, 81 Fed. Reg. at 14,317.

Of these eight units, Fish & Wildlife designated Units 1, 2, 6, 7, and 8 adIpartieupied
by the Jumping Mouse SeeDesignation Final Rule, 81 Fed. Reg.14t29714,299. Fish &
Wildlife divided Unit 3 into three subunits, Unit 4 into five subunits, and Unit 5 into eight subunits
SeeDesignation Final Rule, 81 Fed. Reg. at 14,287299. Of these sixteen subunits, Fish &
Wildlife designated all subunitss partially occupied by the Jumping Mouse, except for subunits
3C and 4A, which Fish & Wildlife designated as unoccupied by the Jumping Mdbse.

Designation Final Rule, 81 Fed. Reg. at 14,298.
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Locations of Critical Habitat for the
New Mexico Meadow Jumping Mouse
Unit 3 - Jemez Mountains
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Figure 8-- Map of Unit 3 and its Subunits

Source: Degnation Final Rule, 81 Fed. Reg. at 14,320.
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Locations of Critical Habitat for the

New Mexico Meadow Jumping Mouse
Unit 4 - Sacramento Mountains
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Figure 9-- Map of Unit 4 and its Subunits.

Source: Designation Final Rule, 81 Fed. Reg. at 14,321.
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Locations of Critical Habitat for the
New Mexico Meadow Jumping Mouse
Unit 5 - White Mountains
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Figure 10-- Map of Unit 5 and its Subunits.
Source: Designation Final Rule, 81 Fed. Reg. at 14,322.

6. Fish & Wildlife’s Exclusion Decisions

Fish & Wildlife did not exclude any areas from the designation based on ecangats,
because its “economic analysis did not identify any disproportionate cossseHikiely to result
from thedesignation.” Designation Final Rule, 81 Fed. Reg. at 14,307. Under the Endangered
Species Act’s &(b)(2), Fish & Wildlife

may exclude an area from critical habitat if [it] determines that the benefits of such

exclusion outweigh the benefits of spetify such area as part of the critical

habitat, unless [it] determines, based on the best scientific data availabléeth

failure to designate such area as critical habitat will resulidrektinction of the

species.

Designation Final Rule, 81 Feldeg. at 14,306-07.

Fish & Wildlife, accordingly,excluded from the designation “a number of historical

locations of the jJumping mouse,” because it concluded that such locations ss@fquality,

have a low potential of being restored, and would awottribute to connectivity, stability, or

protection against catastrophic loss.” Designation Final Rule, 81 Fed. Reg. at 14,268vevylor
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although Fish & Wildlife designated Subunits 3C, 4B, 6A, and 6B as areas that the Jumping Mouse
does notoccupy currently, Fish & Wildlife included Subunits 3C and 4B in the designation,
because they “contain perennial flowing water with saturated soils, making th&sdighly
restorable and essential for the conservation of the species.” Designation Final Releé, Reg.

at 14,296. Fish & Wildlife excluded Subunits 6A and 6B, however, “because the benefits of
exclusion outweigh the benefits of including these areas as critical habitasignBon Final

Rule, 81 Fed. Reg. at 14,296. During the public comment period, some commenters opposed the
designation of Units 3 and 4 as critical habitat, because they contendedhiatFildlife lacked

a scientific basis for designating the urse e.g, Designation Final Rule, 81 Fed. Reg. at 14,279

81, but the ®ckman’s Associations and its members did not comment that Fish & Wildlife should
exclude Units 3 and 4 from the designation altogether.

7. Grazing by Members of the Stockman’s Associations Within the Designation

Many members of the Stockman’s Associations hold grazing allotments or grézemcatt
federal land that is in or around Units 3 and 4 of the designaB8eeComplaint {134-38, at 9.
Many members of the Northern NM Stockman’s Association hold graltoigants or raise cattle
on federal land located in and around UnitS2eComplaint 11 386, at 9;Declaration of Carlos
Salazar on Behalf dorthern NM Stockman’s Associatidn Support of Petition for Review
191215, at 4 (dated July 22, 2019), filed August 8, 2019 (Doc2)Rtalazar Decl.”);
Declaration of Manuel Lucero in Support of Petition for Review-8f & 2 (dated July 16, 2020),
filed August 8, 2019 (Doc. 28)(*“Manuel Lucero Decl.”); Declaration of Mariano Lucero in
Support of Petitiodor Review 16, at 2 (dated August 7, 2019), filed August 8, 2019 (Doe€. 26
5)(“Mariano Lucero Decl.”); Declaration of Michael Lucero T 10, at 6gdatugust 7, 2019),
filed August 8, 2019 (Doc. 26)(“Michael Lucero Decl.”). For example, Mariano Luceod,
Lucero’s Ranch, raises cattle in and around Subunits@ASalazar Decl. 15, at 4; Mariano
Lucero Decl. 16, at 2; Gabriel and Orlando Lucero, of the Lucero Brother Ranch, and Michael
Lucero, of Chevy L. Ranch, raise cattle in and around Subunas3BC seeSalazar Decl. 112-

14, at 4; Michael Lucero Decl. D, at6. In addition,Manuel Lucero owns land on several
allotments that are in and around Subunits 3B andaB@ he is a member of a cooperative
association that permits its memberstazg on allotments that are in and around Subunits 3B and
3C, seeManuel Lucero Decl. {1-8, at 2. Moreover several members of the Otero Cattleman’s

Association hold grazing allotments on federal land located in or around Unit 4lor&Fi
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Wildlife’s designation of Unit 4 as critical habitaffects the allotment§eeComplaint 137-38,

at 9; Declaration of Gary Stone on Behalfaiéro Cattleman’s Association Support of Petition

for Review { 12, at 4 (dated July 24, 2019), filed August 8, 2019 (B®8)(“Stone Decl.”);
Declaration of Justin Goss in Support of Petition for Revidd, fat 3 (dated July 22, 2019), filed
August 8, 2019 (Doc. 28)(“Goss Decl.”); Declaration of Judyann Medeiros in Support of Petition
for Review { 11, at 3 (dated July 22, 2019), filed August 8, 2019 (De8)(2dedeiros Decl.”);
Declaration of William Mershon in Support of Petition for Revie®y §t 3 (dated August 1, 2019),
filed August 8, 2019 (Doc. 28)(“Mershon Decl.”). For example, Justin “Spike” Goss holds a
grazing allotment in and around Subunits 4B andgH2Stone Decl. { 12, at 4; Goss DeclLX]

at 3; Bill Mershon holds a grazing allotment in and around SubungelStone Decl. 1 12, at 4;
Mershon Decl. 9, at 3; and Judyann Medeiros holds a grazing allotment in and around Subunit
4E, seeStone Decl. 12, at 4; Medeiros Decl. § 11, at 3.

PROCEDURAL BACKGROUND

On December 6, 2018, the StockmaAssociationdiled the Complaint, which alleges
that Fish & Wildlife violated the Endanger&gecies Act and the ARASeeComplaint] 1, at 1.
The Stockman’s Associations first allege that Fish & Wildlife erroneouslyégimsanyeconomic
impacts of the designation for the Jumping Mouse’s habitas, contraveningrecedent from the
Tenth Circuit whichallegedlyrequires thafFish & Wildlife considerall economic impacts of
designating habitat as critical, not only a designation’s incremental im@&e€omplaint 11 55
65, at 1314. Second, the Stockman’s Associations allege that Fish & Wildhigted some
incremental costs of the designationgls as the costs associated with the alleged taking of water
rights that members of the Stockman’s Associations posseggesult of exclusionary fencing.
SeeComplaint 166-73, at15-16. Third, the Stockman’s Associations allege that Fish & Wildlife
should have excluded units 3 and 4 from the designation as a result of calculatiogtthe ¢
associated with including these units in the designaaon that Fish & Wildlife’'s lack of a
reasoned explanation for its decision not to exclude these areasalsuse of discretionSee
Complaint f74-86, atl6-19. The Stockman’s Associations ask that the Court set aside Fish &
Wildlife’s final rule designating critical habitat for the Jumping MouSeeComplaint 5, at19.
OnJuly 3, 2019, the Center for Biological Diversity and WildEarth Guardians (collectitrety
“Environmental Intervenots filed a motion to intervene as respondents and defendant

intervenors under rule 24 of the Federal Rules of Civil ProcedseeMotion to Intervene at,
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filed July 3, 2019 (Docl5). On August 7, 2019, the Cogranted the Motion to Interven&ee
Order Granting Motion to Intervene as Respondents and Defendants at 2, filed Aug0%9
(Doc. 25).

1. The Petition.

On August 8, 2019, the Stockman’s Associations filed the PetiBepsPetition at 1.The
Stockman’s Association’s main argument is that Fish & Wildlife has not gyofadlowed the
Endangered Species Act'stfh)(2)’s “unified process for weighing the impact of designating an
area as critical habitat,” because Fish & Wildlife ignoreshyn@conomic and other impacts before

designatingcritical habitat for the Jumping Mouse. Petition at 16 (quotifeyerhaeuser Co. v.

U.S. Fish & Wildlife Sery. 139 S. Ct. 361, 371 (2018Weyerhaeusé)). The Stockman’s
Associations argue that Fish & Wife committed two fundamental errors in its economic
analysisof the designation’s costs: fjsh & Wildlife did not “take into account the costs of the
listing itself, contrary to the requirement of the [Endangered Species Act]llessvibinding Tert
Circuit precedent”; and (iifrish & Wildlife’s “analysis ignores the costs associated with the taking
of water rights resulting from the designationPetitionat 16. The Stockman’s Associations
further argue thafish & Wildlife abused its discretion and acted arbitrarily and capricidusly
not providing “a reasoned basis for not excluding certain units from the desighatimely, units

3 and 4. Petition at 16.

a. The Stockman’s AssociationsAssert That They Have Sanding to
Challenge theDesignation on Their Members’ Behalves.

TheStockman’s Associatioresserthat they have standing to clrelbeFish & Wildlife's
critical habitat designation fahe Jumping Mouse SeePetition atl7. They argudghatthey have
satisfied all three elemenfisr anassociatiorto establishstandingo sue onts membersbehalf
(i) the members of theStockman’s Associationsvould otherwise have standingdii) the
Stockman’s Associationgere established for a purpose that is relevant to their members’ interests
that the Stockman’s Associationstrive to protect and (iii) members of theStockman’s
Associationsare not requiretb participate in the lawsuit based daims and requestfor relief.

SeePetition at 1{citing Hunt v. WashState Apple AdvertComm’n 432 U.S. 333, 343 (1977)).

The Stockman’s Associationsrgue that they satisfy thdirst elementto establish
associatioal standing,becausemany of their members demonstrate“amury in fact’ that is

‘fairly traceablé to defendantsvith ‘a likelihood that theequested relief will redress the alleged
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injury.” Petition at 17 quoting Steel Co.v. Citizens for a Better Erfiy 532 U.S. 83102-03

(1998)). They argue that their membegmuffer economic injury becausehe designatian(i)
increases theosts to members of the Stockman’s Associatisosh as “costs associated with
fencing exabsues in grazing allotmentsind aimal unit month (“AUM”) reductions Petition

at 17 (ii) increases theegulatorycostsfor members of the Stockman’s Associations, because
renewing their grazing permits will require consultatiemsler Section 7 of th&ndangered
Species Agtl6 U.S.C. § 1536(&))(“Section 7 consultations”), which “can be both lengthy and
costly to the applicant,” Petition at JJ@nd(iii) decreases tharoperty valuef the property owned
by the Stockman’s Associations, becadssignating land as critical habitat results imadative
public perceptiohof the land’s valuePetition at 18. The Stockman’s Associatiorassert that
they satisfy the first element to establish associational stgrminguséeheir formation’s purpose

is “to protect the ranching interests of their membjePstition atl8. Finally, theyargue thathey
satisfy the third elemenbecausdhey seek ‘only prospective reliéfand ask theCourt“to hold

unlawful and set asideFish & Wildlife’s designation. Petition at 19(citing United Food&

Commercial Worker$Jnion Local 751 v. Brown Grp., Inc., 517 U.S. 544, 553 (1996)).

b. The Stockman’s Associationg\rgue That Fish & Wildlife Violated the
Endangered Species Actby Not Considering the Designation’s
Economic and Other Impacts.

The Stockman’s Associationsext arguethat Fish & Wildlife violated the Endangered
Species Act’'s 8(b)(2), becauserish & Wildlife underestimatedhe designation’s economic
impactsby notconsideing costs beyond the designatioeeif. SeePetition atl9. They argue
that Fish & Wildlife unlawfully used he ‘incremental effectsapproach-- also known as the
“baseline” or “incremental baselin@pproach- which only considesthe designation’s economic
impactswhich exceedaseline costsanddisregard anyeconomic impactghatcan beattributed
to the Jumping Mouse listing as an endangered speci&eePetition atl9. The Stockman’s
AssociationssserthattheEndangered Species Aotandateshe use of &coextensivé approach
which accountsfor the designation’s economic impadtet can also be consequences dhe

listing. SeePetition at20, 23.

In 43 C.F.R. § 4100.00.05, animal unit month (“AUM”) is defined as “the amount of
forage necessary for the sustenance of one cow or its equivalent for a period ofhl’ mont
43C.F.R. 8 4100.00@.05. The Stockman’s Associations argue that the designation will reduce
the number of cattle that their members can graze within the critical hab&eRetition at 17.
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The Stockman’s Associatiorargue thaFish & Wildlife unlawfully used théncremental
effectsapproach and is required to use tuextensive approacivecause(i) the Endangered
Species Acs § 4(b)(2)requiresFish & Wildlife to consider economic impacts when designating
critical habitat see Petition at 19;(ii) the Endangered Species AtquiresFish & Wildlife to
disregard economiicnpactswhile consideringhe listing becausgalthough“Congress intended
endangered species todiféorded thehighestof priorities™ the Endangered Species Act requires
Fish & Wildlife to consideeconomic impactsoncurrentlywith thedesignabn of critical habitat

seePetition at 20 (quotind@enn. Valley Auth. v. Hill, 437 U.S. 153, 1{8978)"“Tenn. Valley

Auth.”), andciting 16 U.S.C. 81533(a)(3)(A)(i), (b)(R)(iii) Fish & Wildlife cannotsatisfy the
Endangered Species Atequirementhat itbalancespecie protectionsand conservation efforts
with the economic impactémposed by such protectionsiless itconsides the designation’s
economic impactseePetition at 21 (citing H.RRep. No. 97567, at 10, 12, 1982 U.S.C.C.A.N.
2807, 2809, 28112); (iv) the Tenth Circuit decideinh 2001that Fish & Wildlife mustuse the
coextensive approach when designating critical haliéatause thencremental effectapproach
“is not in accord with the language or intent of thedangered Species Act . [and] threatens

to render meaningless Section 4(b)(2) [because] the costs associated with designating critical
habitat will often be subsumeday the costs of the listing itself. . [so]in many instancegFish

& Wildlife ] will not conductany economic analysj$ Petition at21-22 (quoting N.M. Cattle

Growers Ass’n v. U.S. Fish & Wildlife Serv248 F.3d 1277, 1283, 1285 (10th Cir. 2@0&) M.

Cattle GrowerdAss'n’)); (v) “[t] he Tenth Circuit's precedent is binding this Court” and the

Court should ordeFish & Wildlife to use the coextensive approaghen designatg critical
habitat “within States that fall within the jurisdiction of the Tenth Cir¢uRetition at 2223; and
(vi) Fish & Wildlife sent anincremental Effects Memto Industrial Economics, Inc., private
contractor, instructing Industrial Economitsapplythe coextensive approagihen evaluating
the designation’economic impactwithin the Tenth Circujtand,consequentlyi-ish & Wildlife
abused its discretion by not following its own stated procedgee®etition at23 (citing United

States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 267 (1954)).

The Stockman’s Associatiorfsirther assert thaeven if theincremental effectapproach
is lawful, Fish & Wildlife “must still assess all of the pertinent incremental impacts,” which Fish

& Wildlife did not do. Petition at 24 They argue thdtish & Wildlife failed to conside costs
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associated with fencing, such e cost of reducing access to water for the members of the
Stockman’s AssociationsSeePetition at 25. According to the Stockman’s Associations, the
designationinterfereswith their membes’ water rights in the Santa Fe and Lincoln National
Forests, wWich is a taking under the Fifth Amendment, and Fish & Wildlife must jpay
compensation to their members and account for this cost when it calculatesitratitn’s

economic impactsSeePetition at24-25 (citingSacramento Grazing Assiation Inc. v. United

States 135 Fed. Cl. 168, 197 (2007 The Stockman’s Associatioresserthat,“[w]hen ranchers
commented that the fencing of riparian areas would constitute a t&ishg% Wildlife dismissed
those concerns,” because the fencing exclusions would not tofrvately ownedland Petition
at25. TheStockman’s Associationsote that,'[ulnder New Mexico law, the right to beneficial
use of water is a property interest distinct and severable from a right tandse Petition at 25

(quoting Sacramento Grazing Assiation Inc.v. United States135 Fed. Clat 197)(alteration

added).
C. The Stockman’s AssociationsArgue That Fish & Wildlife Abused Its

Discretion and Acted Arbitrarily and Capriciously, Because It Did Not
Provide a Reasoned Explanation for Not Excluding Unit8 and 4 From

the Designation

The Stockman’s Associations’ secoratgumentis that Fish & Wildlife violated the
Endangered Species Aatd APA by not providing a reasoned explanation for not excluding units
3 and 4from the designation.See Petition at 26 (citing 5 U.S.C. § 706(2)(A); 16 U.S.C.
§1533(b)(2)). Theynote that, in 2018, the Supreme Court of the United State#merica
concludedthat Fish & Wildlife’s decisions concerninghether to exclude ared®m a critical
habitatdesignatiormay be subject to judicial review for abuse of discretiSeePetition at 26
(citing Weyerhaeused 39 S. Ctat371) TheStockman’s Associatiorergue that th&ndangered
Species Act’'s 8(b)(2) requiresFish & Wildlife to balance economic and other impaestsen
deciding whether texcludeareasrom critical habitatdesignationandthenprovide a reasoned

explanation foiits final decision. SeePetition at 26 (citingludulang v. Holder565 U.S. 42, 53

(2011)) TheStockman’s Associationsote thatwhenFish & Wildlife finalized the designation,
they “declinedto excludeUnits 3 and 4 from the designation becaiigaurportedly could not
identify ‘any disproportionate costs tree likely to result from the designation.” Petition at 26
(quotingEndangered and Threatened Wildlife and Plants; Designation of Critical Habitaé fo

New Mexico Meadow Jumping Mousé€inal Rule 81 Fed. Reg. 14,264, 14,307 (Mdarl6,
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2016)(to be codified at 50 C.F.R. pt. ¢dumping Mouséesignation”)) TheyasserthatFish
& Wildlife ’s “failure to explain its decision is, by definition, an abuse of discréti®etition at

16 (citing Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto. Ins., @63 U.S. 29, 43

(1983).
The Stockman’s AssociatiorasserthatFish & Wildlife’s decision not to exclude units 3

and 4 from the designation was “fatally vague and indecisive.” Petition att2iy GEC v.
Chenery Corp 332 U.S. 194 (1947))They contendhatFish & Wildlife mustset fortha decision
making standaréor determiningwhether to exclude areas from critical habitat designat®ee
Petition at 2980. The Stockman’s Associationarguethat Fish & Wildlife’s decisioamaking
process will be opaque and amorphouBigh & Wildlife does not establish and follosuch a
standardleading to consequences, suclikeepingthe public in the datkand courts having no

“yardstick to measure the rationalityleith & Wildlife’s determination$ Petition a29-30 (citing

Sierra Club vSalazay177 F. Supp. 3d 512, 532 (D.D.C. 2016)(Walton, J.)).

The Stockman’s Associationsndicate that Fish & Wildlife typically uses a
“disproportionate costs” approaevhich weighs economic and other impattsinclude versus
excludeareas from critical habitat designation. Petition at 27 (giteng., Endangered and
Threatened Wildlife and Plants; Designation of Critical Habitat for the SierraddeYellow
Legged Frog, the Northern DPS of the Mountain Yellomgged Frog, and theoéemite Toad,
81 Fed. Reg. 59,046, 59,087 (Aug. 26, 2016)(to be codified at 50 C.F.R.(pt.elléw-Legged
Frogs and Yosemite Toad Designatign” They assertthat Fish & Wildlife did not apply its
conventional disproportional costs standard in deciding not to exclude units 3iastedd Fish
& Wildlife “[pJurportedly examined the costs of designating critical habitat, fisit & Wildlife
did not provide an] explanation for what it would weigh those costs against.” Peti@@anTdiey
contendthatthe only indicatiorthat Fish & Wildlife used any standard in its exclusion decision
making processs Fish & Wildlife’'s “repeated statementhat theeconomic impacts othe
designation were less than an arbitrary $100,000,000.00 threslSsklPetition at 28 The
Stockman’s Association®te, however, thatconomic impactassigned t@articularsubunits are
significantly higher than others, and, even if those costs were not disprodothier@ourt should

not “‘guess at the theory underlying the agency’s action; nor . . . chisel that whichemprstise

from what the agency has left vaguedandecisive.” Petition at 27 (quoting SEC v. Chenery
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Corp, 332 U.S.at 196-97) Altogether,the Stockman’s Associatiocontend,Fish & Wildlife

arrived at its conclusion not to exclude units 3 and 4 from the designation by usielguotis”

and“ad-hoc” decisioamaking processwhich “is likely to be arbitrary and capricious under the

Administrative Procedure Act.”Petition at 2728 (quotingTrafalgar Capital Assocs., Inc. v.

Cuomo, 159 F.3d 21, 34 n.11 (1st Cir. 1998)).

2. The Response
On September 23, 2019, Fish & Wildlife responded to the PetitBBeResponse at 1.

Fish & Wildlife contends that the Court should not reach the merits of the amguthat the
Stockman’s Associations raise, because the Stockman’s Associations lack st@edR@sponse
at 6. Fish & Wildlife further argues that “satisfied its ohbigation to consider the economic
impacts of the critical habitat designation by conducting an economic arhbisigas consistent
with” the Endangered Species Act, relevant regulations, and agency policy. Respénse at
According to Fish & Wildlife, it'thoroughly address|ed] the likely economic impacts and benefits
of designating critical habitat for the imperiled Jumping Mouse,” and the Cowtldstepect the
challenges that the Stockman’s Associations raise. Response at 6.

a. Fish & Wildlife Assets That the Stockman’s AssociationsLack

Standing to Challenge the Designation on Their Members’ Behalves
and That the Members of The Stockman’s AssociationsAlso Lack

Standing.

Fish & Wildlife first argueghat theStockman’s Associationtck standing SeeResponse
at 6. It notesthatthe Stockman’s Associationsanonly have standingf their membersould

otherwisehave standing in their own rightSeeResponse at 1(citing Utah Ass’'n of Ctys. v.

Bush 455 F.3d 1094, 1099 (10th Cir. 2006))t assen that the Stockman’s Associatiohs
members do not have standing, becainsy have nosuffered“concrete and particularized”
injurieswhichare*fairly traceable™ to Fish & Wildlife's decision tdinalize the designatiqrand
the membersalleged injuieswould not be redressed byavorable outcomeResponse at 112

(quoting Lujan v. Defs. of Wildlife 504 U.S. 555, 5661 (1992) andciting e.qg.,Stewart v.

Kempthorne 554 F.3d 1245, 1253 (10th Cir. 2009pish & Wildlife argues that its decision to
finalize the designation does not reguldirectly the Stockman’s Associations their members
andthat he membersalleged economic injigs would betraceableonly to “subsequent actions

by” Fish & Wildlife. Response at 12 (citing Jumping Mouse Designation, 81 Fed. Reg. 14,262).

It contendsthat themembers of theStockman’s Associationmerely providéd “conclusory
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standing allegationsivhich lacksufficient evidence testablish standingResponse at 1iting

Qwest Commc’ns Int’l v. FC(240 F.3d 886, 891, 893 (10th Cir. 20015)nally, Fish & Wildlife

assertghat although the economimpactsanalysist conducted beforinalizing the designation
shows thasome ranchers will beurdenedeconomically theStockman’s Associatiohenembers
have not demonstrated that they are part of the affected ggagResponse at 156 (citing Am.

Forest & Paper Ass'n v. EPA, 154 F.3d 1155, 1159-60 (10th Cir. 1998)).

Fish & Wildlife assertghat the Stockman’s Associatiomsembershave not and will not
suffer economic injurieghat purportedlyarise from decreased access to water righand the
diminution of property valughat purportedlyresuls from the negative perception of property
designatd as critical habitatSeeResponse at 12t notesthata diminution-of-propertyvalue
economic injurycannot be traceabfairly to a critical habitat designatiaimless devaluatiois a
consequence of the propeitself being dsignated as critical habitaSeeResponse at 12 (citing
Weyerhaeuserl39 S. Ct. 361, 364, 368l Fish & Wildlife notes that nonef the members of
the Stockman’s Associationgeportthat the designatior(i) physically occupies their privately
owned property(ii) limits access to water dheir privately owned land or (iii) diminishes the
value of their privatelypwned properties for any other reas@eeResponse &l2.

Fish & Wildlife also contends that the Stockman’s Associatioresmbers will not suffer
economic injuy from costs thawill purportedly result fronSection 7consultatios and their
ensuingrecommendations SeeResponse at 123. It notesthat only the United Stateg-orest
Servicewill incur costs associated with tlggazing permitconsultatios, becausé&ndangered
Species AcBection 7(a)(2ronsultations applgnly to federal agenciesSeeResponse at 123
(citing 16 U.S.C. 81536(a)(2). It also indicate that, eveiif those consultation®sult in permit
renewal delayshat could economially burdenmembers of theStockman’s Associationghe
membersprovide no reason to attribute these hypothetical delays to the designation as opposed

to the listing.” Response at 13 (citid@l. Cattlemen’s Ass’n v. U.S. Fish & Wildlife Ser269

F. Supp. 3d 141, 145-47 (D.D.C. 2019)(McFadde(f;Qal. Cattlemen’s\ss’n")). Furthermore

Fish & Wildlife asserts thahe consultation processes’ ensuing recommendasank,as habitat
fencing exabaures,do notburdeneconomically thenembers of th&tockman’s Associatian See
Response at 13t notes thahone of thenembers of th&tockman’s Associatiortsave “provided

specific facts indicating that fencing small portions of the allotment&ould materially impair
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their ability to graze or water livestotlkand that, althouglhe designation was firnaked three
yearsago,no members have reported AUM reductioriResponse at 1B4 (citing San Diego

Cattlemen’s Coop. Ass’'n v. Vilsack, No. CIV -D818 RB/RHS, 2014 WL 11332357, at %%

(D.N.M. Oct. 9, 2014Brack, J)). Fish & Wildlife additionally notes that

less than 1% of acrégef grazing allotments on the Lincoln and Santa Fe National

Forest$ has been excluded from livestock use, resulting in no adjustment to

permitted numbers or seasons of &l most of this fencing occurs totcupied

critical habitat and therefore results from the listing, not the designation.
Responsat 14 n.4 (quotingNM Meadow Jumping Mouse: Home Page 6, Forest Service,
United States Department of Agriculture, filed Sept. 23, 2019 (De2)@32umping Mouse Home
Page”), also available ahttps://www.fs.usda.gov/detail/r3/home/?cid=STELPRD38090&$t
visited June 23, 2020)).

As to the Stockman’s Associations’ takings arguments, Fish & Wildlife contbatihe
members of the Stockman’s Associations will not fismceeased risks of liability for incidentally
“taking” an endangered species untiee Endangered Species AT8 9, becauses 9 liability

“arises only from thdisting of a species and not the designation of critical habit&esponse

at 14 (citingBabbitt v. Sweet Home Chapter of Cmtys. for a G@gt515 U.S. 687, 703 (1995)).

Fish & Wildlife also argues that the Stockman’s Associations offer no factspfmog their
assertion that their members’ water rights will be také@eResponse at 145. Fish & Wildlife
assertghat, under New Mexico law, none of theembers of th&tockman’s Associationsave
established ownership for the graziaéptment water rights thegontesthe designatiomfringes
SeeResponse di5. It notesthatmembers of th&tockman’s Associainshave not demonstrated
that “[they] or [their] predecessam-interest ha[ve] consistently put the claimed amount of water
to beneficial use since before the United States withdrew the land from the goimain.”

Response at 15 (citing Walker v. thd States 2007NMSC-038, 162 P.3d 882, 88380

(“*Walker’); Diamond Bar Cattle Co. v. United Stgté68 F.3d 1209, 1210 (10th Cir. 1909t

also nots that even ifmembers of thé&tockman’s Associationare lawfully entitled to those

water rights, those water rights are not “tied to a particular location oraepearticular source’;

as long as water can be accessed, even if from a different location, no taking has occurred.”
Response at 15 (quotirgyalker, 2007TNMSC-038, 127,162 P.3d at 890).Fish & Wildlife

indicates that grazingllotment water sources can be accessed in the purportedly burdened areas
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of the designation through existing cattle lanes, with plans for futurénstadmentsandit notes
thatother accessible water sources are located outside the desigiseResponse at 15.
b. Fish & Wildlife Argues That It Properly Considered Economic and

Other Impacts Before It Designated Critical Habitat for the Jumping
Mouse

Fish & Wildlife responds to the Stockman’s Associati@iegationthatFish & Wildlife
incorrectly considered thgesignation’sosts SeeResponse at 14t argues thathe Endangered
Species Actgives Fish & Wildlife discretion to choose th@methodby which to considethe
designation’s economienpacts SeeResponse at 16 (citing 16 U.S.C. § 1533(b)(Hish &
Wildlife first argues that the incremental effegpgproach is a lawful methodology for evaluating
economic impacts of designating critical habitat, because it is dissimilar tagbkne approach
-- whichFish & Wildlife re-termed the “functional equivalence” approacthatthe Tenth Circuit

rejectedn N.M. CattleGrowersAss’n. Response di6-17. Fish & Wildlife notes that the baseline

approach had two premises: (i) Fish & Wildlife “should only consider costbudtlile to the
critical habitat designation itself, and not the separate decisilist the species”; and (iffhe
impact of designating critical habitat would be functionally equivalent to thectnopthe listing.”
Response at 167. Fish & Wildlife refers to this second premise as the “functional equivelenc
theory,”under which Fish & Wildlife “would attribute all or almost all costs to the listing and no
the critical habitat designation.” Response at It Asses that the Tenth Circuit invalidated the
baselineapproach becauserish & Wildlife could use that appach to attribute little or no
economic impacts to a critical habitat designatioasthe Tenth Circuistated, the “root of the
problem’ wasthe Service’'osition that critical habitat did not add any significant protections

beyond those associated with the listing.” Response at 17 (qiaihgCattle Growers Ass)n

248 F.3d at 1283).
Fish & Wildlife argues that thmmcremental effectapproach is different from thmseline

approachinvalidated inN.M. Cattle Growers Ass)nbecause the incremental effeetsproach

incorporatesamendedegulatory definitions.SeeResponse at 1¥9. It notes that the baseline

approachand the “functional equivalence” theoay issue inN.M. Cattle Grower’'s Ass’rwere

based on regulatory definitions that “defined ‘destruction or adverse modificationtioél
habitat’ as occurring only when an action appreciably diminished the value of that Fatioth
survival and recovery.” Petition at 17 (quoting 50 C.F.B038.02). According to Fish & Wildlife,

this definition “overlapped with the regulatory definition of ‘jeopardize the coatrexistence
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‘

of a listed species (‘jeopardy’), under which jeopardy occurs when an action redoees
likelihood of both the survival and recovery of a listed species in the wild.” éretitil7 (quoting
50 C.F.R. 802.02). Fish & Wildlife saysthat the“functional equivalencetheory developed
from these past regulatory definitions, because any action in an area desagnai@dal habitat
that would probably result in adverse modifications would also likely jeopatdidested species
-- “meaning that the costs of Section 7 consultations and project modificationbeaitdbuted
to the listing instead of the ciGal habitat designation.” Response at 1t7notesthat the Tenth
Circuit addressed this issue, even thotighplaintiffs had not raisetie issueby: (i) stating that
“the regulation’s definition of the jeopardy standard as fullgcompassing the adverse
modification standard renders any purported economic analysis done utilizing thieebase

approach virtually meaningless’(ii) noting that it was “‘compelled by the canons of statutory

interpretation to give some effect to thengeessional directive that economic impacts be
considered at the time of critical habitat designatiparid (iii) holding that,
“[b]Jecause economic analysis done using tihe [Service’s baseline modeis
rendered essentially without meaning by 50 C.F.R. 8§ 402\ conclude
Congress intended that tHedrvicg conduct a full analysis of all of the economic
impacts of a critical habitat designation, regardlesstedther those impacts are
attributable ceextensively to other causeés.

Response at 178 (quotingN.M Cattle Growers Ass’n248 F.3d afl285)alterationsn Petition

and not inN.M. Cattle Growers Assh

Fish & Wildlife notes thatin 2004, the Wited State€ourt of Appeals for the Ninth Circuit

invalidated the regulatory definitiorof “destruction or adverse modificatibonn 50 C.F.R.

8 402.02.” Response at 1@uotingGifford Pinchot Task Force v. U.S. Fish & Wildlife Serv., 378

F.3d 1059, 1069 (9th Cir. 20q4%ifford Pinchot), amended on othegrounds 387 F.3d 968

(2004). Fish & Wildlife notesthat, in response tGifford Pinchot it amendedhe definition of

the adverse modification standgroktired the functional equivalence approach, and began using

8At the time of the designation, the amended adverse modification standardines de
the

[d]estructionor adverse modification means a direct or indirect alteration that
appreciably diminishes the value of critical habitat for the conservation ofa liste
species. Such alterations may include, but are not limited to, those thahalte
physical or biologcal features essential to the conservation of a species or that
preclude or significantly delay development of such features.

Response at 18 n.7 (quoting 50 C.F.R. § 402.02 (effective October 31, 1984))(alteration
added).

-33-



Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 34 of 241

theincremental effectapproach that, unlike tHmselineapproactand “false equivalence” theqry
accounts for economic impaci“designating critical habitat that go[] beyond the listirsgit.”
Response all8. Fish & Wildlife evidences the difference between the methodololies
emphasizing that itsed thencremental effectapproacho calculatehedesignation’s economic
impacts whichit calculated aapproximately$23,000,000.00and that this estimation‘ia far cry

from the assertidnin N.M. Cattle Growers Ass’that the designation there would cost nothing

Response at 18 (citing Jumping Mouse Designation, 81 Fed. Reg. ;14,B62attle Growers

Ass’n., 248 F.3d at 1280).1t argues that, because the Tenth Circuitvalidatedthe baseline
approach and the underlying “functional equivaléniceorybased a regulatory definitions in 50
C.F.R 8 402.02, subsequent amendment of 50 C.B2®2 tenders the Tenth Circuit’s holding

in New Mexico Cattle GrowersAss’n outdated and inapplicable’ tthe Service’scurrent

approach.” Response at 19 (quoting Colo. Dep'’t of Nat. Res. v. U.S. Rigid&fe Serv., 362

F. Supp. 3d 951, 988 (D. Colo. 2018)(Arguell(“ Colorado v Fish & Wildlife)).

Fish & Wildlife alsonotes thatafterthe Tenth Circuit decided.M. Cattle Grower#&\ss’n,

Fish & Wildlife “underwent formal rulemaking codifying the incremental effects ajgprdaises
today.” Response at 19-ish & Wildlife notesthat the codified regulatiorstates that‘[t]he
Secretary will consider impacts at a scale that the Secretary determines toopeiatepnd will
compare the impacts with and without the designation.” Response at 19 (quoting 50 C.F.R.
§ 424.19(b)jalteration in Responsd not in 50 C.F.R. $24.19(b)).Fish & Wildlife argueghat

the Endangered Species Aist ambiguousand, as a resulgish & Wildlife lawfully exercised
delegated legislative authority to codify a reasonable interpretattbe Bhdangered Species Act

that effectivelyoverrulesN.M. Cattle GrowersAss’n. SeeResponse at 19 (citinGutierrez

Brizuela v. Lynch 834 F.3d 1142, 1143 (10th Cir. 2016)(Gorsuch, J.)).

Fish & Wildlife insists that becausets interpretation of the Endangered Species Act is

codified through formal rulemaking, its interpretation is entitledGbevrondeference. See

Response at 2@iting Chevron U.S.A., Inc. v. Natural Resources Defense Council Inc., 467 U.S.

837 (1984)(Chevrori)). It notesthat the two element&hich an agency must satisfy to be
affordedChevrondeferenceare (i) the statute must be ambiguous; andtfi§ agency’s answer
must bebased on a permissible construction of the statute. Responsecaing0Sinclair Wyo.

Refining Co. v. EPA, 887 F.3d 986, 991 (10th Cir. 201Fjsh & Wildlife argues thait satisfes
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the first Chevron deference elementbecausethe Tenth Circuit clearly indicated that the
Endangered Species Agas ambiguous by noting thatif the statutory language is ambiguous,
a court can then resdd legislative history as an aid to interpretation’ and [theT#mgh Circuit
proceeded] to utilizéegislative history to discern Congressional infefResponse at 20 (quoting

N.M. Cattle Growers Ass, 248 F.3d at 1282)Fish & Wildlife insiss thatit satisfiesthe second

Chevrondeference requiremeriecaus¢heincremental effectapproach is the best interpretation
of the Endangered Species Acg 4(b)(2) for the following reasongi) the incremental effects
approachwhich onlyaccounts for economic impadtsat aresolely attributable to designating
critical habitat is consistent witlthe Endangered Species ALtrequirement thatthe agency]
consider ‘the economic impact .af.specifying any particular area as critical habitAResponse
at 2621 (quoting 16 U.S.C. 8§ 1533(b)(2))(emphasis addeResponse)(ii) the incremental
effectsapproach does not account for economic impacts that exist regardless veniéittadr
habitat is designatedeeResponse at 2nd(iii) the coextensive approach is incompatible with
consideringthe costs and benefitef excluding areas from critical habitat designatigege
Response at 21

Fish & Wildlife arguesthat the incremental effecegpproachis lawful, because, after

Gifford Pinchot “numerous courts have uphekish & Wildlife’s discretion to utilize the

incremental effects approach.” Respons&laitingAriz. Cattle GrowersAss’n v. Salazgar606

F.3d 1160, 1178¢th Cir. 2010§“Ariz. Cattle GrowersAss’n”); Cape Hatteras Access Pres. All.

v. U.S. Dep't of Interior, 344 F. Supp. 2d 108, 129 (D.D.C. 2004)(Lambertkishgr v. Salazar

656 F. Supp. 2d 1357, 1371 (N.D. Fla. 2009)(Staffor}l, l.also notsthat the only Tenth Citat
district court to consider this issue held that Fish & Wilifese of theincremental effects

approach is lawfuandthat N.M Cattle GrowersAss'n is not controlling. SeeResponse at 21

(citing Colo Dep't of Nat. Res362 F. Supp. 3d at 988Additionally, Fish & Wildlife maintains

thatN.M. Cattle Growerg#\ss’nis not controlling because¢he Tenth Circuiin that case did not

consider Chevrodeference, because, at that tifaish & Wildlife had na codifiedthe stardard

for considering economic impacts associated with designating critical h&@gtResponse &0.
Finally, Fish & Wildlife notes that ahoughthe Incremental Effects Memastructedindustrial

Economicdo use the coextensive approactthe Tenth Circuit, Fish & Wildlife promulgated its
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new regulation afteit issued thdncremental Effectdlema andindustrial Economics$ollowed
the new regulationSeeResponse at 19 n.8.

C. Fish & Wildlife Argues That It Acted Reasonably by Not Considering
Speculative and Hypothetical Costs Associated with th&aking of

Water Rights .

Fish & Wildlife’'s next argumenis that it acted reasonallby not accounting fothighly
speculative’costsdirectly associated with the designatitimypothetically” infringing upon the
grazing allotment water rights of tif®&ockman’s Associatios members. Response at 2R.
asserts thait does not need to consider economic impacts associated with designatoay criti

habitat *““deemed too uncertain or speculative.” Response-adqguotingAlaska Oil & Gas

Ass’n v. Jewell, 815 F.3d 544, 565 (9th Cir. 2016lrish & Wildlife indicatesthat economic
impactsin relation to the purported watdaghts infringementvere“factoredin the costs for the
ForestFish & Wildlife to avoid taking grazers’ water rights.” Response at(2éphasis in
original). It notesthatits economic impastanalysis offsetgrazers’potentialloss of water access
resulting fromfencing exclosures bincluding costs fodeveloping“cattle lanes” and pipes for
transporting water from fenceaff sources. Response at 22 (quoting U.S. Féiiebt& Wildlife,
Southwestern Region: Comments on the economic analysis for New Mexico meadongjumpi
mouse proposed critical habitat pokted May 7, 2014)
https://www.regulations.gov/document?D=FWR3-ES-2013-0014-0053Fish &  Wildlife
Public Comment”) (AR D003496)Fish & Wildlife also nots that it factored economic impacts
relating to potential AUM reductions, and that “reducing AUMs for grazing deré land does
not ‘take’ water rights or other private property rightResponse at 22 (quotildalker, 162 P.3d
at 888, anatiting Screening Memo at-80).

Fish & Wildlife further contends that did not account for costs associated with the
hypotheticalwater rights “taking,’because: (i) “fencing of critical habitat was not proposed nor
expected on private lands,” afiish & Wildlife could not identifya single location wherthe
designation would significantly impaetater rights, Response at 22 (citing Jumping Mouse
Designation, 81 Fed. Reg. at 14,276, 14,281, 14,48B)water rights are not ownership of a
particular source of wateor “tied to a particular location or even a particular souraather,

“a right to use a certain amount of water to which one has a claim via benesejél Response
at 2223 (quotingWalker, 162 P.3d at 890); (iii) theembers of th&tockman’s Associatiorstill

have enough access Wwater sources to satisfy their permitted AUMsgResponse at 223;
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(iv) neither theStockman’s Associationsor other public commenteprovided any resources that
could identify which potentially affected partiablegeownership oveallotment water rightsee
Response at 23y) none of thenembers of th&tockman’s Associationallegingto have their
water rights infringed upon have established ownership of those uigiés New Mexico law by
“demonstrat[ing] that they have consistently put the claimed amount of water to ladnefec
since before the National Forests at issue were created,” Response at 23\alitieiy 162 P.3d

at 88890; Diamond Bar Cattle Cor. United States, 168 F.3d at 12;18nd (vi)beforeor at the

time the designation was finalized, thenckman’s Associatiordid notify Fish & Wildlife of any
information or resource that identifies theononic scope or value of the alleged water rights that
are purportedly being infringed up@eeResponse at 23.

Fish & Wildlife notes that, althougthe United StateCourt of Federal Claims held in

Sacramento Grazing Assiation Inc. thatone ofthe members of th&tockman’s Associations

hadestablished allotment water righitsa different allotmenthose rightsvere “taken”by plant
listing protectionsand not by the Jumping Mouse’s designati®esponse at 23 n.10. flirther

notesthat (i) the designationwas finalized befor&acramento Grazingssociation Inc. was

decided seeResponse at 23 n.1Qj) Sacramento Grazing Association, Ins.not binding

precedent and is inconsistavith theNew Mexico lawwhich governs this issyseeResponse at

23 n.10(citing Sacramento GrazinAssociation Inc., 135 Fed. CI. at 2087; Walker, 162 P.3d at

890); (1i) Sacramento Grazing Association, Indoes noaddress whether water rights would be

takenbecausdthe designation] Response at 23 n.l@mphasis in original)(iv) Sacramento

GrazingAss'n, Inc did not decidevhether thamember of th&tockman’s Associations entitled

to justcompensation for the “takifigResponse at 23 n.1(¥) Fish & Wildlife's decision noto
consider costs associated withking” water rights idikely irreversible, even if just compensation
is requiredpecause, under the APA, only prejudicial errouresp reversal Response at 23 n.10

(citing Prairie Band Pottawatomie Nation v. Fed. Highway Admin., 684 F.3d 1002, 1008 (10th

Cir. 2012));and (v) Fish & Wildlife’'s decision was not prejudiciabecauset accounted for
$1,500,000.00 of economic impacts to avoid infringing upon water rggeResponse at 23 n.10

(citing Jumping Mouse Designation, 81 Fed. Reg. at 14,287).
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d. Fish & Wildlife Argues That It Did Not Abuse Its Discretion by Not
Excluding Units 3 and 4 From the Designation

Fish & Wildlife’s final argument is that it did not act arbitrardy capriciously, or abuse
its discretion by not excludingunits 3 and 4rom the designatianSeeResponse at 24Fish &
Wildlife first asserts that th8tockman’s Associatiorsdministratively waived this clainexcept
with respect tosulunit 3C, because “neither [th&tockman’s Associatiohsnor any other
individual raised this issue during the public comment periods.” Responselatizdntains that
contentions not pressed upon an agency da@agsionmaking processhould not be eligible for
judicial review, because, without notice, an agency does not have etimagbr resour@s to
“ferret out every possiblalternative’ and explicitly and individually discuss why they did not

exclude every possible segment of critical hallit&tesponse at 24 (quoting. Yankee Nuclear

Power Corp. v. Nat. Res. Def. Council, 435 U.S. 519, 551 (1978};itamglWilson v.Hodel, 758

F.2d 1369, 13723 (10th Cir. 1985))Fish & Wildlife notes that it issued the proposed designation
along with an economic impacts analysis for possitdxcluding particular areaBom the
designationand ‘explicitly solicited comments regarding the exclusion of other areas.” Response
at 2425 (emphasis in originalgiting Endangered and Threatened Wildlife and Plants; Proposed
Designation of Critical Habitat for the New Mexico Meadow Jumping Mou8efed. Reg.
37,328, 37,328-62 (proposed June 20, 2013)(to be codified at 50 C.F.R. pt. 17)(“Proposed Mouse
Designation”);Proposed Mouse Designation; reopening of comment period, 79 Fed. Reg. 19,307,
19,30840 (reopened Apr. 8, 2014)(to be codified at 50 C.F.R. p}. 17argues that, although
some public commenters “opposed tesignationof Units 3 and 4 as critical habitat” based on
procedural defects dhe habitat’s biological incompatibilities, there are different critical habitat
analysesssociated with designatinvgrsusexcluding areasnder theEndangered Species At
84(b)(2) Response at 24 n.Y2mphasis in originalgiting Charles N. Lakins, EsgRublic
Commentson Proposed Mouse Desigtion at 3 (AR D002376)(posted Aug. 22, 2013),
https://www.regulations.gov/document?D=FWR3-ES-2013-0014-0035(last visited June 15,
2020) Charles N. Lakins, Esg., Public Comments on Proposed Mouse Designatiq/iRt 8
D003054fposted May 8, 2014https://www.regulations.gov/document?D=FWR3-ES-2013-
0014-0055(last visited June 15, 20R0Pete Domenici, Esq., Public Comments on Proposed
Mouse Designation at 4 (issued May 8, 20dd)posted); Judyann MedeirdBublicComments

on Proposed Mouse Designation,(AR D003490Jposted May 9, 2014)
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https://www.regulations.gov/document?D=FWR3-ES-2013-0014-0088(last visited June 15,
2020)). Fish & Wildlife asserts thatbecause th&tockman’s Associationandtheir members
“did not raise this argument in [their] comments on the proposed rule, [they] cais®it now,’

and [thke] Court should dismiss this claim for all but Unit 3C.” Response at 25 (qubtg

Magnesium, LLC v. EPA, 690 F.3d 1157, 1167 n.3 (10th Cir. 2012)).

Fish & Wildlife further argues that, even if the Stockman’s Associatiihaot waive this
claim, Fish & Wildlife’s decision notto exclude units 3 and 4 from the designatisas a
reasonable use of its discretioBeeResponse at 25. It notes that “Section 4(b)(2) provides that
Fish & Wildlife ‘may exclude any area from critical habitat if [the Secretary] determines that the
benefits of such exclusion outweigh the benefifsinclusion, and exclusion will not caudeet
species’ extinction.” Response at 25 (quoting 16 U.S.C. § 1533(b)(2))(alteration. adidéd3:
Wildlife indicatesthat several courts determined tHash & Wildlife has discretiorwhether to
exclude areas from critical habitanhd until recentlyjts exclusion decisionserenoteligible for

judicial review SeeResponse at 25 (citing Bldg. Indus. Ass’n of the Bay Area v. U.S. Dep'’t of

Commerce792 F.3d 1027, 10335 (9th Cir. 2015)Cape Hatteras Access Pres. All. v. U.S. Dep't

of Interior, 731 F. Supp. 2d 15, 28 (D.D.C. 2010)(Lamberth, J.)It also indicates thaity 2018,
the SupremeCourt concluded inWeyerhaeused 39 S. Ct. at 371;[tlhe use of the word “may”
in the second sentence of Section 4(b)@jtainly confers discretion on the Secretary™; yash
& Wildlife ’s decisiors whether to exclude ars&rom critical habit may beudicially reviewed for
abuse of discretion. Response at 2&together,Fish & Wildlife asserts thatit “has broad
discretion over exclusion and is neveguiredto exclude an area even if the benefits of exclusion
outweigh the benefits of inclusiorResponse at 286 (emphasis in original).

Fish & Wildlife assertghat it did not abuse its discretion by deciding not to exclude units
3 and 4, because it followed its own policy, whighn accordance witthe Endangered Species
Act’'s 84(b)(2) SeeResponse at 2@iting Policy Regarding Implementation of Sectiaiib{2)
of theEndangered Species A&l Fed. Reg. 7,226 (Feb. 11, 2016)(to be codified at 50 C.F.R. pt.
424)(“Section 4(b)(2) Policy”).It notes that it relied on a draft versiontbk Section 4(b)(2)
Policy for most ofFish & Wildlife’'s decisioamaking process, becausige final versionwas

published a few weeks before the designation was finalif&zkResponse at 26 n.13 (citing

Jumping Mouse Designation, 81 Fed. Reg. at 14,2F&h & Wildlife justifies having usedhe
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draft versionbecauséhe draft andinal versions othe Section 4(b)(2) Policy align on theiteria
that Fish & Wildlife followed while considgringwhether to exclude areas from the designation.
SeeResponse at 26 n.18iting Section 4(b)(2) Policy, 81 Fed. Reg. at 7,22[f)indicates that
the criteria i followed recommends and encouradésh & Wildlife to: (i) “conduct an ‘initial
screening’ to evaluate potential exclusions and then has discretion to demileavelas waant
discussion in further det&jl(ii) “consider excluding tribal lands and areas subject to conservation
plans or agreements”; and (iii) “focus designation of critical habitat onr&et@mnds,’ both to
avoid real or perceived burdens on private [drahd[,] because the benefits of designating federal
land are often highecaus&ndangered Species ABection 7’s requirements for federal actions.”
Response at 26 (quoting Section 4(b)(2) Policy, 81 Fed. Reg. at 7,22832, 2Biticiting Section
4(b)(2) Policy, 81 Fed. Reg. at 7,229-31).

Fish & Wildlife asserts thatwhile adhering tahe Section 4(b)(2) Policyit provided a
sufficiently reasoneéxplanation for deciding which areas to exclude from the designaiee.
Response at 26t justifies its position byutliningits exclusiordecisioamaking procesi) Fish
& Wildlife conducted an initial screening for areas that may be good candidates for exskgsion
Response at 26 (citing Jumping Mouse Designatiofe®ll Reg. at, 14,3082); (ii) it identified
and analyzedeconomic impacts associated with the designatee Response at 26 (citing
Jumping Mouse Designation, 81 Fed. Reg. at 14,287, 14,307; Supplemental Information on
Perceptional Effects on Grazing Critical Habitat Designation for the New Mexico Meadow
Jumping Mouse &t-9 (2014§“Perceptional Effects Mem@; Screening Memo at22); (iii) Fish

& Wildlife assessed the designation’s qualitative benefits, including “the promotion of public

awareness of the presencetlod jumping mouse and the importance of habitat protection’ and

‘potentially greaterhabitat protection for the jumping mouse,” Response aR722fguoting
Jumping Mouse Designation, 81 Fed. Reg. at 14,278, 14,30y}t &nalyzedthosequalitative
benefits around Jumping Mouse’s “unique biological characteratidsparticular vulnerality

to habitat destructioand fragmentatigih Response at 27 (citing Jumping Mouse Designation, 81
Fed. Reg. at 14,2923; Species Status Assessment Report: New Mexico meadow jumping mouse
(Zapus hudsonius luteuat 83129 (2014)(*Jumping Mouse StatReport”)) (v) Fish & Wildlife

also“specifically explained why coste grazing and agricultural interests did not counsel against

the designation of critical habitatResponse at 27 (citing Jumping Mouse Designation, 81 Fed.
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Reg. at 14,292); (y furthermore Fish & Wildlife explained that, in light of other impacts and
benefits, it wageasonable “to give substantial weight to preventing the species’ extinction when
concluding that economic costs were not disproportionate to the benefits griadies critical

habitat,” Response at 27 (citinenn. Valley Auth. 437 U.S.at 194) (vii) it responded to

commenterequestgor particular areas to be exclugedeResponse at 27 (citing Jumping Mouse
Designation, 81 Fed. Re@4,27780); and (vii) Fish & Wildlife ultimately decidedo exclude
two areas ofiribal land, because preferentially excludingal land is consistent witlineSection
4(b)(2) Policy Tribesand the federal government have a “unique trust relatiofisdmpl “the
[T]ribeqd] arecommifted] to protecfing] Jumping Mouse habitat on their laridResponse at 26,
26 n.12 ¢iting Jumping Mouse Designation, 81 Fed. Reg. at 14,277-80, 14,309-11

Fish & Wildlife alsoargues thait provided a sufficiently reasoned explanationdeciding
not toexclude suloinit 3C-- “the only subunit in Units 3 and 4 that a commenter actually proposed
be excluded.” Response at.2Tt assertghat the Court should only review whethéfish &
Wildlife’s exclusion decision “appropriately consider[ed] all of the relevant factats ttte
[Endangered Species Acsets forth to guide the [Fish & Wildlifein the exercise of its

discretion.” Response at 2@uotingWeyerhaeusef 39 S. Ct. at 371)(alterati@uded. Fish &

Wildlife notegthat it“specifically identified the factors it considered in determining not to exclude
Unit 3C.” Response at 27It indicates thait identified those factors by(i) estimating the
economic impacts within subunit 3C; (#xplaining that the subunit’'s unoccupied habitat is
“ essential to the conservation of the [JJumping [M]6Usand (iii) explaining that the subunit
has no conservation plarend, as a resulincluding subunit 3Gwill not significantly impact
national security, the human environment, or other relevant factors. Response at 2g (quotin
Jumping Mouse Designation, 81 Fed. Reg. at 1430)9 It also asserts that, after citing these
factors, “commenter[s] did not provide any additional information Fesh & Wildlife to
consider” before deciding not to exclude unit 3C. Response at 27 (quoting Jumping Mouse
Designation, 81 Fed. Reg. at 14,280).

Fish & Wildlife nextresponds to the Stockman’s Associatioallegationthat Fish &
Wildlife failed to provide a reasoned explanation, becthusEndangered Species Aand APA
require Fish & Wildlifeto establish and follow & disproportionate costsstandard for deciding

whether to exclude areas from critical habitat designation. Response(qiiding Petition
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at29-30). It asserts that th&ndangered Species Act's exclusimonsideration requirement
merely sets forth factors for which Fish & Wildlifieust account when deciding whetheekelude
areas from critical habitatSeeResponse at& Fish & Wildlife indicates,however, thathe
statutory provision does not mandate a universal application starfzedResponse at&

Consequently, it arguei may lawfully implementthat statutory provision via a discretionary,

case-by-case™ approach. Response at 28 (quotmge Polar BeaEndangered Species Act

Listing & Section 4(d) Rule Litig.709 F.3d 1, 15 (D.C. Ci2013);Maier v. EPA 114 F.3d 1032,

1043 (10th Cir. 1997)).Fish & Wildlife further contendghat the Court “should not impose
requirements that go beyond the statutory provisions.” Respon8éciirty Weyerhaeuserl 39

S. Ct. at 370;_Vt. Yankee Nuclear Power Corp., 435 U.S. at 524-25).

Fish & Wildlife also responds to th@&gument thatt must “quantify’ all impacts and
benefits wherconsidering whetheto exclude units 3 and 4 from the designatiand it asserts
that the Endangered Species Act does not include such a requireRespionse at 2@iting
Petition at 28emphasis added Response) It notesthat: (i) the OMB has“explained that costs
and benefits can include ‘qualitative and wmoanetized factors, Response at 28(otingOffice
of Mgmt. & Budget, Circular A4: Regulatory Analysist 3 (2003); (ii) “the economic benefits
of designating critical habitat are particularly difficult to quantify for most speciésray be
assessed qualitativelyResponse at 2&ifing Sectio 4(b)(2) Policy, 81 Fed. Reg. at 7,238); and
(iii) the economic benefits associated with the designation are not quantifiablegdibeaa is no
available data that indicates the economic vidu@reserving the Jumping MousgeResponse
at 28 (citing Jumping Mouse Designation, 81 Fed. Reg. at 14,290, 14,308; Screening Memo at 2
Finally, Fish & Wildlife contendshat its $100,000,000.00 threshold for determining which
areas to exclude from the designation wasanmbitrary. See Response at 29. It notes thhé
monetary thresholdomedrom Executive Order 12866, whichquires*agencies to quantify costs
and benefits if an action may have an effect on the econo®y0@fmillion or more in a single
year.” Response at 29 (citing Screening Memo afigh & Wildlife maintainghatit calculated
guantifiableeconomic impacts associated with the designation, then compared those costs to the
$100,000,000.06hreshold to:(i) demonstrate that Executive Order 12866 is not triggered; and
(i) summarizeéhosequantified costby contextualizinghemagainst a government standa&kee

Response at 29Fish & Wildlife asserts, however, that it “never indicatedtttihe decision of
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whether to exclude specific areas was based on whether or not the overaltaesigxceeded
$100 million in costs in a given year.” Response at 29.

3. The Environmental Intervenors’ Response

On September 30, 201%etEnvironmental Intervenors responded to the PetitiBael.
Response at 1The Environmental Intervenorargue that Fish & Wildlifé¢carefully considered
the likely economic impacts of the critical habitat designationResponse at®8. According to
the Environmental Intervenors, Fish & Wildlife did not abuse its discretion by decidingpnot
exclude any areas from the desigmati@and they argue that the Court should uphold the
designation.Seel. Response &-7.

a. The Environmental Intervenors Argue That Fish & Wildlife
Adequately Considered the Designation’s Economic Impacts

The Environmental Intervenordirst argue that Fish & Wildlife properly used the
incremental effectapproach to assess economic impacts associated with the desigSatsbn.
Responseat 12. They assert that thacremental effectapproach correctly calculates economic
impacts, because those costs are solely attributabfederal actions for which the designation
is the ‘but for’ cause.’l. Responsat 12 (quotingendangered and Threatened Wildlife and Plants;
Revisions to the Regulations for Impact Analysis of Critical Habitat, 78 Fed.5R¢)58, 53,062

(Aug. 28, 2013)(to be codified at 50 C.F.R. pt. 4Hggulation Revisions for Impact Analys)3”’

The Intervenors also argue thdtM. Cattle Growers Ass’'does not bind th€ourt. Seel.

Responseat 13-17. They note thdhe Court stated itMontoya v. Sheldon, 286 F.R.D. 602, 612

n.5 (D.N.M. 2012)(Browning, 1.)* Generally, a district court must faithfully follow controlling
Tenth Circuit precedent, but there is an exception when the statute or rule dnthkeéhiarior
decision was based has changed.’Response at 14-15.

TheEnvironmental Intervenorgue thatin the timesincetheTenth Circuitdecided\.M.

Cattle Growers Ass’nthe regulationon which that decision was baskds changed Seel.

Responseat 1317. TheEnvironmental Intervenorsote that the Tenth Circuit rejectetthe
“baseline approach,” because it “render[ed] any purported economic analysivirtually
meaningless’”and was “compelled by the canons of statutory interpretation to give some effect
to the congressional directive that economic impacts be considered at the titieadfh@abitat

designation.” |. Responseat 13 (quotingN.M. Cattle Growers Ass 248 F.3d at 1285). They

also note thathe Tenth Circuit concludethat “the root of the problemivasFish & Wildlife’s
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‘long held policy position that [critical habitat designations were] unhelpful, duipksaand

unnecessat’”” |. Responseat 13 (quoting N.M. Cattle Growers Ass'n 248 F.3d at

1283)(alteratiorin I. Response). Thenvironmental Intervenorurther indicatethat the Tenth

Circuit arrived at this conclusion, because&iewed Fish & Wildlife as coalescingegulatory

definitions regarding'adverse modificationto critical habitat designatioand “jeopardy™ to

listed speciesl. Response at 13 (quotigtM. Cattle Growers Ass' 248 F.3d at 1285). They

note that the Tenth Circuit statéluat “the jeopardy standard ‘fully encompass[ed] the adverse
modification standard[,] render[ing] any purported economic analysis done utili@rzpseline

approach virtually meaningless.T. Responseat 14 (quotingN.M. Cattle Growers Ass)n248

F.3d at 1285and citing 50 C.F.R. § 402.02 (20)Hjterationsn |. Response They assert that

N.M. Cattle Growers Ass’ns not controlling becausethose regulatory definitionsvere

invalidated and amended to resolve thgulatoryissueon which the Tenth Circuit based its
decision. Seel. Response at 1%5 (citing 50 C.F.R. § 402.022001Yamended on February 11,

2016 and again on August 27, 2018ierra Club v. U.S. Fish & Wildlife Sern245 F.3d 434, 443

(5th Cir. 2001); Gifford Pinchot, 378 F.3d at 1668; Cdorado v.Fish & Wildlife, 362 F. Supp.

3d at 988). Finally, th&nvironmental Intervenorsote that, after 50 C.F.R. § 402.02 (200HBs

amendedcourts outside of the Tenth Circuit have not followeM. Cattle Growers Ass'nSee

|. Responsat 14 n.2. They indicate thiite Ninth Circuit rejected the Tenth Circigitreasoning

as"“relying on a faulty premise[,]”and held thaFish & Wildlife may use thencremental effects

approach, because it is more logical than the coextensive appvwdsch analyzes “costs that
will exist regardless of the decision [to designate critical habitat].”’Responset 1415 n.2

(quotingAriz. Cattle Growers’ Ass’n606 F.3d at 1178lterationadded).

The Environmental Intervenoralso argue thahe N.M. Cattle Growers Ass’mloes not

bind the Court, because the Tenth Circiitund Chevrondeference inapplicable tbish &

Wildlife’s baseline approach because it had ‘never undergone a formal rulemaking prdcess.

Response dt5 (quotingN.M. Cattle Growers Ass'n248 F.3d at 1281). They ndteat Fish &

Wildlife is entitled toChevrondeference, becausafter N.M. Cattle Growers Ass’'was decided,

Fish & Wildlife formally promulgated thancremental effectapproackhas its official standard for
analyzing economic impacts associated with designating critical haBiéstl. Responsat 15

(citing Regulation Revisions for Impact Analysis, 78 Fed. Reg. at 533B8air Wyo. Ref. Co.
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v. EPA 874 F.3d at 1164) The Environmental Intervenonsdicatethat, “[w]hen promulgating

the current regulationEjsh & Wildlife explicitly addressei.M. Cattle Growers Ass’and found

that the invalidation of the regulation ‘eliminated the predicate for the Tenthit& analysis.”

|. Responsat 16 (quoting Regulation Revisions for Impact Analysis, 78 Fed. Reg. at 58062
They further indicate thdtish & Wildlife decided that théncremental effectapproachs themost
rational standard, becausesithe only method thatanbe used to determine whether to exclude
areas from critical habitat designatioBeel. Responseat 16 (citing Regulation Revisions for
Impact Analysis, 78 Fed. Reg. at 53,062).

The Environmental Intervenoralso argudhat N.M. Cattle Growers Ass’is “‘outdated

and inapplicable,” becaudash & Wildlife promulgated the incremental effeaigproach, which
is different from the baseline approach that the Tenth Cirejgitted |I. Response at 15 (quoting

Colorado v.Fish & Wildlife, 362 F. Supp. 3ét 988). They reiterate that the Tenth Circuit

concludedthat “the root of the problem™ wa&ish & Wildlife’s stance that critical habitat

designationsare “unhelpful, duplicative, and unnecessary.l” Responsat 16 (quotingN.M.

Cattle Growers Ass'’n248 F.3d at 1283). Thenvironmental Intervenorsdicate thatFish &

Wildlife now considers critical halait designations to help federal agencies: (i) “focus their
conservation programs and use their authorities to furtbgnitposes of tHEndangered Species
Act] Act[]”; (i) “focus the efforts of other conservation partners[]”; (iii) “provide[] early
conservation planning guidance to bridge the gap ®sih & Wildlife can complete more

thorough recovery planning’gnd(iv) “consider theeffects of [their] actions on habitat important
to species’ conservation [so that they can] avoid[] or modif[y] those actions that dyetdike
destroy or adversely modify critical habitat.l’ Responsat 16 (quoting Regulation Revisions
for Impact Analysis, 78 Fed. Reg.%8,059alterationsadded. They also indicate th&tish &
Wildlife considers critical habitat designations to “provide significant regulatotggtion[s,]”

which are “especially valuable for [the designation,]” because “protecting [¢cumied habitat

is essential for the conservation of thiee[Jumping Mouse].”” I. Response at 167 (quoting
Regulation Revisions for Impact Analysis, 78 Fed. Reg. at 53,059, and citing Jumping Mouse
Designation, 81 Fed. Reg. at 14,296).

TheEnvironmental Intervenoffsirther argue that th8tockman’s Associatioresroneously

assert the“Congress intendeflish & Wildlife to ‘take[] into account the economic impacts of
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listing such habitat as critical.”|. Responseat 17 (quoting Petition at 14)(alteratiom .
Response They argue thahe legislative historyo which the Stockman’s Associationgedis
vague, and does not express that Congress intdfided& Wildlife to account for economic
impacts associated with the listing when evaluating costs for designatingl drabitat. See |.
Responseat 17. The Environmental Intervenassert that, even if the legislative history had
expressed that which tlf&ockman’s Associatiorallege the plain language in tHendangered
Species Acs §4(b)(2)clearly states otherwis€ish & Wildlife shall “tak[e] into consideration
the economic impact... of specifying any particular area as critical habitat I. Response at 17
(quoting 16U.S.C.8 1533(b)(2alteration inl. Responsgemphasis added |I. Response They
arguethatthe Endangered Species Agtanguage indicates thiish & Wildlife should consider
only economic impacts associated with the designatiom, had Congress intenddéish &
Wildlife to concurrently consider costs attributedhe listing, Congress would haespressly
crafted theEndangered Species Actanguage accordindy. Seel. Responsat 17-18 (citing

StarkRomero v. AMTRAK Co, 763 F. Supp. 2d 1231, 1273 (D.N.M. 2011)(Browning, J.)).

The Environmental Intervenorsext contendthat Fish & Wildlife properly used the
incremental effectapproach ta@onsiderthe designatios economic impactsSeel. Responsat
18. They assert th&ish & Wildlife did not undervalue argconomic impactas a result of using
theincremental effectapproach, because, as thevironmental Intervenorsave demonstrated,
Fish & Wildlife lawfully used hat approachSeel. Response at 18 n.3hey also assert thtte
Stockman’s Associationsave waivedheir right to challengeall examples ofish & Wildlife
ignoring costs associated with the designation, with the exception otltbged taking of
membes’ water rights, becaudbe Stockman’s Associatiordid notcite to other examplesSee

|. Responsat 18 n.4 (citing Direct Commc’ns. Cedar Valley, Ltd. Liab. Co. v. FCC, 753 F.3d

1015, 1137 (10th Cir. 2014)).

The Environmental Intervenorargue thatFish & Wildlife acted appropriately by not
accounting fothe designation’sconomic impacts associated wigimcingthat excludes ranchers
and infringes upon ranchers’ water righ&eel. Responsat 18. TheEnvironmental Intervenors
first outline theStockman’s Associatiohallegationson which they base thetonclusion (i) the
designation infringsupon their members’ water rightand,the scope of infringemens great

enough to warrant just compensatigeel. Responsat 18(citing Petition at 1718); (ii) the
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Stockman’s Associationsay that“[tlhe fencing of riparian areas [that only allows] wildlife to
access the water is illegal and represents an unconstitutional taking of priyeteypn@terights
in violation of the Fifth Amendment of the U.S. Constitutibh. Response at 19 (quoting Jumping
Mouse Designation, 81 Fed. Reg. at 14,276, and citing Petition @it@egtionadded) and

(iii) one member of th8&tockman’s Associationsaysthat Fish & Wildlife ““proposed to claim
private water and grazing riglgt on federal lanti belonging to members of the Stockman’s
Associations* as suitable for the mouse|.”"Response at 19 (quoting Gdsamily Ranch, Public
Comments on Proposed Mouse Designation at D00290 (posted May 20®4),
https://www.regulations.gov/document?D=WS R2 ES 201300140091 \isistd Junel7,
2020))(alterations added).

The Environmental Intervenors argue that thssertionthat Fish & Wildlife acted
unreasonablypy not accounting fojust compensation associateith the hypotheticataking of
waterrightslacks supportbecause: (i) thBtockman’s Associatiorovideonly assumptions that
their members’ water rights will be infringed, and that the infringement will “rise to the level of a
compensable taking]” Responsat 18; (ii)none of theStockman’s Associatiohsmembers have
demonstratedNew Mexico law requires ownership of federal land water rights by either

presenting a permit from a State engineer; or “show(itiie establishment, maintenance, and

extent [of a] rightthrough beneficial usg’ I. Responseat 19320 (quotingSacramento Grazing

Association, Ing. 135 Fed. Cl. At 197)and (iii) even if themembers of theStockman’s

Associationshad established water righthiey would have needed to demonstrate “that any

[alleged] water taken could have been put to beneficial use,” becdoseeficial use is not
considered ownership in any particular water source, but rattgnt to use a certain amount of

water to which one has a claim via beneficial,lise Response at 2QotingSacramento Grazing

Association, Ing.135 Fed. CI. at 197@lterationaddedjemphasis in. Response only).

TheEnvironmental Intervenorso argue that economic impacts associated with the “take
and appropriate compensation” are “speculative and unreliabl&®é&sponse at 17. They assert
that Fish & Wildlife mustassign an arbitrary value to those costs, because the true value of
compensation is only discernable after governmental action reveals the sttoptaking. Seel.
Responsat 17. TheEnvironmental Intervenonsote thatrish & Wildlife disclosed theiplans to

construct fencing exclosures around particular areas of riparian habitatoasideredother
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measures to mitigate habitat destruction from graz®eel. Responsat 21 (citing Incremental
Effects Memo afl5-16; Screening Memo at 10 hey indicate thaFish & Wildlife’'s proposed
protections at the timi¢ considerececonomic impacts, rendered speculative any potential water
rights infringement and associated c@ngation, because the “location and extent of [proposed]
fencing [protections], would ‘depend[] on the proposed action.”Responset 21 (quoting
Incremental Effects Memo at 15yhe Environmental Intervenomssert that, because “a potential
Fifth Amendment taking occuts . ‘when all the events have occurred that fix the alleged liability
of the government and entitle the claimant to institute an actiéisti & Wildlife's plans for
future fencing protections “[are] not the type of ‘act’ under which a taking clamacse.” I.

Responseat 21 (quoting Ingrum v. United States, 560 F.3d 1311, 1314 (Fed. Cir. 2008y.

insist that theStockman’s Associationallege ony that the designation “impinges™ upctme

water rights of their memberandthey have not demonstrated complete deprivation of those
rights. I. Responsat 22 (quoting Petition at 25). They also add thaEtt#angered Species Act
does not mandatEish & Wildlife to act *“only when it can justify its decision with absolute

confidence,” and, althoughish & Wildlife “‘cannot act on pure speculation or contrary to the

evidence, theEndangered Species Aatcepts agency decisions in the face of uncertainty.

|. Responseat 22 (quoting Ariz. Cattle Growers’ Ass’n 606 F.3d at 1164)(alteratiom

|. Response).

TheEnvironmental Intervenodditionally argue thdtish & Wildlife properly accounted
for economic impacts by considering measures and associated costs to firgchgnupon
potential water rightsSeel. Responseaat 21 (citing Jumping Mouse Designation, 81 Fed. Reg. at
14,287). They note thddtish & Wildlife “acknowledgedthat if fencing limits access to water,
costs could be higher than what was estimateigh & Wildlife’s original analysi$ |. Response
at 21 (quoting Jumping Mouse Designation, 81 Fed. Reg. at 14,287)(emphlagfesponse
The Environmental Intervenorfrther note that Fish & Wildliféncorporated $1,500,000.00 of
costs associated with alternative water source developr8eat. Responsat 22 (citing Jumping
Mouse Designation, 81 Fed. Req.14,28738).

The Environmental Intervenoreext argue that the Endangered Species Act “does not
require the Service to determine whether a taking has occurred as part of itsiedormant

analysis,” and, contrary to the assertion by the Stockman’s Associdtierdgsignatiomvill not
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“per seresult in a Fifth Amendment tak[ingpf at least one of their member’s water rights.
Responseat 1920 (citing Petition at26)emphasis added by Petition)The Environmental

Intervenorsnote thatSacramento Grazing Associatiomc. was decided more than eighteen

months afteiFish & Wildlife finalized the designatioandthatthere is no evidence thitsh &
Wildlife receivednotice of that case’s proceedindgdeel. Response at 19 (citing Jumping Mouse
Designation, 81 Fed. Reg. at 14,262hey assert thatunder the APA, courts may reviemnly
the “Administrative Record that was before the agemhgn the agency rendered its decision

|. Responsat 19 (quotindN.M. Cattle Growers Ass’n v. U.S. Fish & Wildlife Serilo. CIV 02

0199 JB/LCS, 2004 U.S. Dist. LEXIS 28293, at *1® (D.N.M. Aug. 31, 2004)(Browning,

J.)Xemphasisadded byl. Response The Environmental Intervenoralso assert that “a federal
appropriation of a private water source does pet,se constitute a taking.”l. Responsat 19

(quoting_Sacramento Grazing Association, Inc., 135 Feat€87)(emphasis in original).

The Environmental Intervenorfurther argue thatthe holding inSacramento Grazing

Association, Incis inapplicable to Fish & Wildlifes decision not to account for the alleged water

rights infringement. Seel. Responseat 20. The Environmental Intervenors note thah

Sacramento Grazing Associatidhe Court of Federal Claimdgecidedthat the United Stated

effected a taking™” of theplaintiff's water rights becauséhe United States sufficientbridged

“the beneficial use of stock wat&r |. Response at 2@otingSacramento Grazing Association,

Inc., 135 Fed. Cl. a206)(citations omitted by. Response). They also note that the Court of
Federal Claimsarrived atthis holding onlyafter reviewing twodecade’sworth of recordsand
deciding that the United States “finally deniedé plaintiffall access to stock wataghts within

the plaintiff's grazing allotment.” |. Response at 20 (quotir@acramento Grazing Association,

Inc., 135Fed.Cl. at206-07). TheEnvironmental Intervenoi@sserthat a “physical taking occurs
when the governmentlenies an owner aliccesgo a property interest.”l. Responseat 20

(quoting Sacramento Grazing Association, Int35Fed.Cl. at206). The Environmental

Intervenorsargue thathe Endangered Species Aohly requiresFish & Wildlife to consider
economic impacts associated with critical habitat designation infringing up@tepproperty if
the “regulation on its face denies the property owners all economically bahefiggrodutive
use of their lan@ and according to th&nvironmental Intervenorshe finalized version of the

designation does not “on its face den[yfiiembers of th&tockman’s Associatioredl economic
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and productive use of their alleged water rightsResponsat 26021 (quoting Jumping Mouse
Designation, 81 Fed. Reg. at 14,283).
b. The Environmental Intervenors Argue That Fish & Wildlife Provided

an Adequate and Reasoned Explanatiofor Its Decision Not toExclude
Units 3 and 4 From the Designation

TheEnvironmental Interveno@guethatFish & Wildlife providesa reasoned explanation
for its decision not to excluddnits 3 and 4 from the designatiorEeel. Responsat 24. The
Environmental Intervenorfirst asserthat theStockman’s Associationgnorethat Endangered
Species Acs purpose, which is tprovide ecosysterreservation measurés the conservation

of threatened and endangered speci€eel. Responseat 24 (citing Middle Rio Grande

Conservancy Dist. v. Babbitt, 206 F. Supp. 2d 1156, 1169 (D.N.M. 2000)(Meche@ifidnd
Pinchot 378 F.3d at 1070). Thensist thatFish & Wildlife’s exclusion decision primarily focused
on that purpose, which is especially important for the designdtsmausehe Jumping Mouse’s
habitat: () ““has exceptionally specialized [] requirements™; (ii) has been and is presemtly b
lost, which has *resulted in the extirpation of historic populations [], reduced tee&existing
populations, and isolated existing small populatipasd (iii) is expected to be lost in the future,
and that will lead t¢' additional extirpations of more populationsl”’Responsat 2425 (quoting
Jumping Mouse Status Report at 3, 5).

The Environmental Intervenorargue thafish & Wildlife’s reasoning for its exclusion
decision includedmore than “vague statements of belief about the value of critical habitat
designation.” |. Responseat 25 (quoting Petition at 28). They assert that Skeckman’s
Associationggnore theecological beniis thatthe designation providefor the Jumping Mouse,
such as: (i) areas occupied the Jumping Mouse do not contain enougbnnectedsuitable
habitat to sustain robust populatioiis}) areas unoccupied e Jumping Mouse that contain
water sources need to be large enough to accommodate population expansion during the specie
active season; (iiijinoccupied areas need protections to promote habitat restoration, so that future
Jumping Mouse populations may Iransplanted or reintroduced; afigd) “multiple local
populations along streams are important to maintaining genetic diverdiiy wie populations
and for providing for recolonization if local populations are extirpdteld Responsat 25(citing
Jumping Mouse Designation, 81 Fed. Ray.14,299305). The Environmental Intervenors
indicate thatFish & Wildlife specifically addressed ecological benefits for subuthigt the

Stockman’s Associationshallenge-- 3A-C and 4B, C, and E- noting that those subunits
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“required protection to address impacts from severe wildland fires, recreméinimg, floods, the
reduction and distribution of beaver ponds, development, and highway reconstruction, and that the
units provided potential areas f@colonization by the mouse and connectivity between currently
occupied areas.|. Responsat 25 €iting Jumping Mouse Designation, 81 Fed. Reg. at 14,301
02). They also indicate thaish & Wildlife calculated economic impacts assigned to each subunit,
then considered each subunit’s costs and benefits before deciding not to exclude asyhoirthe
from the designationSeel. Responsat25-26 (citing Screening Memo at 412; Jumping Mouse
Designation, 81 Fed. Reg. at 14,308). The Environmental Intervenorassert thafFish &
Wildlife “considered the ‘relevant factors,” did not make ‘a clear error in judgmedtgxarcised
its ‘expertise and experience in administering’ thedangered Spexs Acl, which ‘no court can
properly ignore.” . Responsat 26 (quoting_Judulang, 565 U.S. at 53).

TheEnvironmental Intervenomsssert thaFish & Wildlife considered recreation to be the
only “economic benefitandlawfully considered nomconomic benefits as well. Responsat
26. The Environmental Intervenonssist that“economic benefits are onlg benefit Fish &
Wildlife may consider and that thempary benefit is the conservation value of the critical habitat
designation for the speciesl. Responseat 26 (emphasisn |I. Response They supportheir
position bynoting that: (i)the Endangered Species AaquiresFish & Wildlife to consideithe
most important no@conomic benefit- survival and recovery of the listed specidsy mandating
thatFish & Wildlife may consider excluding areas from critical habitat designaiidess “the
failure to designate such area as critibabitat will result in the extinction of the species
concerned’ |. Responseat 26 (quoting 16 U.S.C. § 1533(b)(2)); and (ifish & Wildlife’s
regulations state that, when identifying benefits) dddition to the mandatory consideration of
impacts conducted pursuant to paragraph (b) of this secfleish & Wildlife] may assign the
weight given to any benefits relevant to the designation of critical habitaRésponse at 26
(quoting 50 C.F.R. 824.19)(alterationin |. Responsgemphasis inl. Response The
Environmental Intervenoralso assert thafish & Wildlife maintains great discretiowhen
deciding whether to exclude areas from critical haluegignation, even though ti8upreme
Court decision inVeyerhaeuserecently madd-ish & Wildlife's exclusion decisions judicially
reviewabk, seel39 S. Ct. at 371Seealso I. Responsat 26. Thg note thatFish & Wildlife

may choose not to exclude an area even if the impact analysis and subsequent discretionar
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exclusion analysis indicate that the benefits of exclusion exceed the behieftisision, and even
if such exclusion would not result in the extinctidntlee species.” |. Responseat 26 (quoting
Regulation Revisions for Impact Analysis, 78 Fed. Reg. at 53,063).

The Environmental Intervenoralso respond to the argument thah & Wildlife arrived

at its exclusion decision by concluding that the tetalnomic impacts were less than an arbitrary
$100,000,000.00 threshold&eel. Responsat 27 (citing Petition at 289). They note that the
$100,000,000.00 threshold confiesm the Unfunded Mandates Reform Act (“UMRA’J U.S.C.
§ 1501 ,and Executive Order 1286&eel. Responsat 27 (citing Screening Memo atlymping
Mouse Designation81 Fed. Reg. at 14,31131). The Environmental Intervenoessert that,
althoughFish & Wildlife must account for ttesemonetary threshold§ish & Wildlife considers
themseparately from its exclusion decisioBeel. Response at 27.

The Environmental Intervenorargue thatFish & Wildlife used propediscretion by
providing a sufficiently reasoned explanattonsupport its decision not to exclude units 3 and 4
from the designatianSeel. Responsat 27. They assert thiatsh & Wildlife properly considered
impacts and benefits when deciding not to exclude areas from the desig&atednResponsat
27. TheEnvironmental Intervenorgue thathe Courtshouldrulein Fish & Wildlife’s favor on

this issue becauseeven ifFish & Wildlife’s explanatiorprovides “less than ideal clarfty™ it

must be *“uphelfl] [becausd-ish & Wildlife’s] path may be reasonably discerned.”"Response

at 27 (quotingNat’l Ass’n of Home Builders v. Defs. of Wildlife551 U.S. 644, 658

(2007))(dterations added).

C. The Environmental Intervenors Contend That, if the Stockman’s
Associations Prevail on Their Claims, the Court Should Remand
Without Vacatur, and Thus Leave the Designation in Place During
Remand

TheEnvironmental Intervenors finally argue that, if the Court remanéssto& Wildlife

to comply with its statutory obligations, remand should be without vacaael. Responsat27.

They note that*“ordinarily, when a regulation is not promulgated in compliance with the APA,

the regulation is invalid’ but, “ when equity demands, the regulation can be left in place while

the agency follows the necessary procedurek.’Responsat 28 (quoting Coal. of Ariz./N.M.

Ctys for Stable EconGrowthv. Salazar No. 0#CV-00876 JEC/WPL, 2009 WL 869109%& *3

(D.N.M. May 4, 2009)(Conway, J-XCoal. of Ariz./N.M. Ctys’)). TheEnvironmental Intervenors

requestthatthe Court consider equitable remand based o) th{e purpose of the substantive
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statute under which the agency was acti@ytlfe consequence$ imvalidating or enjoining the
agency action;J) potential prejudice to those who will be affected by maintaining the status quo;
and @)the magnitude of the administrative error and how extensive and substanti&”it wa

|. Response d8-29 (quoting Coal. of Ariz./N.M. Ctys., 2009 WL 8691098, at *3

The Environmental Intervenors argue thatuible considerationsvarrant remand
without vacatur, because: {heEndangered Species Aatists to provide ecological preservation
measures for the conservation of threatened and endangered, gastidResponsat 29 (citing
16 U.S.C. 81531(b)); (i))the Jumping Mouses essential and unigimabitatwould be stripped of
critical protections, such as agenches/ing theahlity to act without concern fothe Jumping
Mouse,whichcould doom local populations withone yearseel. Responsat 29 (citing 1 U.S.C.

§ 1536(a)(2)Jumping Mouse Status Report at 3); (iii) leawimgJumping Mouse'’s critical habitat
protections untouchewould not unduly prejudice the Stockman’s Associatibgslimiting
grazing or depriving water rightseel. Responsat 29; and (iv) “the magnitude of the alleged
administrative error may be negligible, amidsh & Wildlife] will retain significant discretion on
remand to not exclude critical habital,” Responseat 29. The Environmental Intervenors
altogetler argue that equitable remand is proper, because the designation’s protectimgsthe
threat tothe Jumping Mouss extinction outweighs “unspecified impacts” on thembers of the
Stockman’s Associationsl. Responseat 29.They also addthat many courts have “fashioned
[equitable] remedies foEndangered Species Awiolations that provide the most benefit to
imperiled species in light of thEndangered Species Agtsalient conservation purpose.l.

Responsat 28 (citinglddaho Farm Bureau Fed’'n v. Babbitt, 58 F.3d 1392, 18®®®th Cir. 1995);

Ctr. for Biological Diversity v. Norton240 F. Supp. 2d 1090, 1109 (D. Ariz. 2003)(Bury, J.)

WildEarth Guardians v. U.S. Dep't of the Interior, 205 F. Supp. 3d 1176, 1190 (D. Mont.

2016)Christensend.) Ctr. for Native Ecosystems v. Salaza®5 F. Supp. 2d 1236, 1248} (D.

Colo. 2011jKane, J)).

4. The Reply.

On October 18, 2019,h¢ Stockman’s Associations regal to the Response.See
Petitioner's Reply Briefin Support of Petition for Review dt, filed October 18, 2019
(Doc. 35)(“Reply”). The Stockman’s Associations contend that they have standing to challenge
the designation on their members’ behalf, becausthdiylesignation reduces the value of their

members’ private property; and (i)e designation increases grazing costs far thembers.See
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Reply at6-9. The Stockman’s Associations argue that Teamth Circuit has rejected the
incremental effects approattat Fish & Wildlife used to designate critical habitat for the Jumping
Mouse and that Fish & Wildlife must use the coextensive approach to assess a designation’s
economic impactsSeeReply at 912. The Stockman’s Associations reiterate that Fish & Wildlife
erroneously ignored the costs associated with the taking of water 6gbReply at 1310, and
they argue that Fish & Wildlife abused its discretion by not providing a reasonesh&bmh for
its decision not to excludénits 3 and 4 from the designation.

a. The Stockman’s AssociationsAssert That They Have Standing to

Challenge the Designation, Because the Designation Affects the Value

of Their Members’ Property and Increases Grazing Costgor Their
Members.

The Stockman’s Associatiorfgst arguethat they have standing to challengish &
Wildlife’s decision to promulgate the designati@eeReply at 6. The Stockman’s Associations
argue thathe designation causesonomic injury tadheir membersbecausefi) members of the
Stockman’s Assoctins hold grazing allotmentsn federal landhat are being occupied by
subunits 3AC and 4BE of the designatigrseeReply at 6 (citingSalazar Decly 14, at 4 Stone
Decl. 111112, at $Manuel Lucer®ecl. 11 56, at 3; Mariano LucerDecl. 11 56, at 3 Michael
LuceroDecl. 1 910, at 3 Goss Decl{ 11, at 3MedeirosDecl. 117, 11, at 3; Mershon Ded.
9, at 3; (ii) the grazingallotmentsthat are within subunits 3& and 4BE of the designatioare
subjected to “negative ‘perceptional effects,” which is a “stigma that attachesvaie land

associated with critical habit designation” argsfrom “[p]ublic attitudes about the limits and
costs that the [Endangered Species] Act may impose,” Reply at 6 (quoting Scriglemat
19, and citing Perceptional Effects Memolfirst alterationin Reply, and second alteration
added; (iii) the Stockman’s Assodians members’ grazing allotmenisthin subunits 3A€ and

4B-E are legally tied to“base property’” ranches which are owned by the members of the
Stockman’s Associationsand may be transferred upon the sale of the attachasge
property,Replyat 6-7 (quoting 36C.F.R.8222.3(c)(1)(i}(iv); Forest Service, Forest Service
Manual 2020, § 2231a (effective July, 2003),
http://www.fs.fed.us/im/directives/field/santafe/2200/2Z0031%202230.doc (last visited June

19, 2020));(iv) the negative perceptional effecteave “real economic effects towners of

property,regardless of whetheuch limitsare actually imposed,” Reply at 6 (quoting Screening

Memo at 19; (v) perceived limitationsn grazing allotmentdiminish thevalue to base properties
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to which the grazing allotmeniesgally attach seeReply at 7 ¢iting New Mexico State University:

Range Improvement Task Force, Comments on Proposed Mouse Designation at D002308 (issued
May 8, 2013)fot posted);Declaration of Eric Van Pelt in Support of Petition for Review Y] 7

at 34 (dated October 17, 2019), filed October 18, 2019 (Do€l)8%an Pelt Decl.)); and(vi)
reduction in value to base properties that members of the Stockman’saisssownis grounds

for standing, Reply at 7 (citing Weyeghsser 139 S. Ctat 368 n.1).

The Stockman’s Associationfurther allegethat they have standingoecausethe
designation harms their memberSeeReply at 79. They assert that, in 2017, the designation
likely reducedAUMs from twelve to nine months in subunit 4C, whithrmedeconomicallyone
member of the Stockman’s Associatipasd,Fish & Wildlife anticipate the designation to reguc
AUM s in two other allotmentsSeeReply at 7 n.3 (citinglershon Declf{7, 11, at 3; Screening
Memo at 8). The Stockman’s Associations also itlsatthedesignation wilharmtheir members
economically because grazing costs will increase as a result of new fencing additions, which will
be constructed in each artteat members of the Stockman’s Associatiarse SeeReply at 8
(citing Screening Memo at 11 hey assert that “[sJuch fengrsubstantially burderja job of a
member of the Stockman’s Associatiomdjile increasing his or her own management cbsts.
Reply at 8 (citing Supplemental Declaration of Judyann Holcomb Medeiros { 7(datetl
October 8, 2019), filed October 18, 2019 (Doc238Supp. Medeiros Decl)?® The Stockman’s
Associationgndicate thatheir members would otherwise have standing as a result of iadreas
work and managements costs, because those cosigralag to “increased compliance costs”

which may establish standing. Reply at 8 (citing Ass’n of Private Sector Colls. & Univs. v.

Duncan, 681 F.3d 427, 457-58 (D.C. Cir. 2012)).
The Stockman’s Associations argue that increassts tovork andmanagenentof their
membersare “traceable” to the designation. Reply at 8. Tin@gthatFish & Wildlife oppose

thisassertiorby relying onCd. Cattlemen’s Ass'n369 F. Supp. 3dt141 SeeReply at 8 (citing

Response &3). The Stockman’s Associations assert that, in Cal. Cattlemen’s, Ass'listed

species occupied all areas of the critical habitat designation, and, as akisbu&, Wildlife

°The Stockman’s Associations assthat the Court should consider the Van Pelt Decl. and
the Supp. Medeiros Decl., because “standing is an issue that can be raised at any time,” so
“considering standing material submitted with a reply brief” is proper. yRep n.2 (citing\. M.
Cattle Growers Ass’'n v. U.S. Fish & Wildlife Seyv81 F. Supp. 2d 1141, 1149 (D.N.M.
1999)(Hansen, J.), rev'd on other grounds, 248 F.3d 1277 (10th Cir. 2001)).
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“anticipated no increased conservation requirements attributable jingt babitat designation.”

Reply at 89 (citing Yellow-Legged Frogs and Yosemite Toad Designation, 81 Fed. Reg.

at59,087). They indicate that this situationd#ferentfrom Cal. Cattlemen’s Ass’n, because the

designation contains areas whittte Jumping Mouse does not occupy, and, “precisely for that
reason[,JFish & Wildlife has estimated that the designation will resuéitrinncremental increase

in conservation actions, principally fencing.” Reply at 9 (citing Screening Mam8, 11). The
Stockman’s Associations indicate thiabse expected costse fairly traceabléo the designation

and would be redressed should the designation be set bstdeise, unliken Cal. Cattlemen’s

Ass’n, those costs are solely attributable to the designaSeeReply at 9.

b. The Stockman’s Associationg&rgue That Fish & Wildlife Must Usethe
Coextensive Approach, Rather Than the Incremental Effects
Approach, to Assess the Designation’s Economic Impacts

The Stockman’s Associatisnnext arga that Fish & Wildlife should have used the
coextensive approacsihen considering the economic impacts of the designaBeeReply at9.

They insist thaFish & Wildlife is bound by the Tenth Circuit’'s decisionhNhM. Cattle Growers

Ass’n. SeeReply at 9. The Stockman’s Associatidnsicate that Fish & Wildlife and the

Environmental Intervenorpurport thatN.M. Cattle Growers Ass’ns no longercontrolling

because (i) the Tenth Circuit rejected the baseline approach based on the *“functional
equivalence,” theofy -- which assigis all economic impacts associated with critical habitat
designationso the listing of species, such thtecritical habitat designatiaswill always appear

to have zero costs; anld) Fish & Wildlife alleges to have abandoned the baseline appreach
which was premised on the functional equivalence theapd replaced with the incremental
effects approdt which, unlike théaseline approagtaccounts foeconomic impacts dfritical
habitat designatiathat go beyona@osts oflistings the species Reply at 9 (quoting Response at

18-19; | Responsat 14-16). They argue th&tish & Wildlife misinterpres N.M. Cattle Growers

Ass’n, because: (i)he Tenth Circuitstated that the baseline approach would “render[] any
purported economic analysis done utilizing the baseline approach virtually meaningless

‘essentially without meaning,"Reply at 10 (quotingN.M. Cattle Growers Ass)n248 F.3d at

1285)alterationin Reply), (ii) the Tenth Circuit's language clearly demonstrates thdiditnot
reject the baseline approach basedzero economic impacts always being assignectitical
habitatdesignations; ee Reply at 9; and (iii) the Tenth Circuit reje@d the baselineapproach,

because thaapproach is inconsistent withe Endangered Species Actlanguage, which the
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Tenth Circuit highlighed by stating that ““Congress clearly intended that economic factors were
to be considered in connection with [critical habitat designation],” Reply dgaétingN.M.

Cattle Growers Ass'n248 F.3d afl28385)(alteration inReply). The Stockman’s Assodians

argue thatN.M. Cattle Growers Ass’binds Fish & Wildlife,becauseahe incremental effects

approach “fails to fully vindicate this congressional intentiag] it excludes by design the
consideration of at least one prime economic factooextensive costs.” Reply at 10.
The Stockman’s Associations next argue thigh & Wildlife shouldnot be entitled to

Chevrondeference.SeeReply at 1Q(citing Chevron467 U.S. at 837)They assert that “a court

owes an ‘agency’mterpretatiorof the law no deference unless, after employing traditional tools
of statutory construction,’” theourt is ‘unable to discern Congress’s meaning.” Reply at 10

(quoting SAS Inst., Inc. v. lancu, 138 S. Ct. 1348, 1358 (2018)). The Stockmasociations

insist that the Tenth Circuit concluded that the Endangered Species Act’s larsyuiagbiguous

by statirg: “ The statutory language is plain in requiring some kind of consideration ofremono

impact in the [critical habitat designatiophase.” Reply at 10 (quotingN.M. Cattle Growers

Ass’n, 248 F.3d at 1285)(alteratiam Reply). They also indicate that, “consistent withevron,
the [Tenth Circuit] ascertained the [Endangered Species] Act's meanindykngrapon the
interpretive caonthat all words of a statute should be given effect.” Reply dtl1@itingN.M.

Cattle Growers Ass' 248 F.3d at 1285).

The Stockman’s Associations concede that the Tenth Circuit reviewed legislatve hi
to discern the meaning of the Endangered Spéaieshowever, they argue that the cited history
does not necessarily indicatieat the Tenth Circuit viewed th&atutorylanguage at issue as
ambiguous SeeReply atlln.5. They contend that tleeted history pertamto theEndangered
Species Ac¢s requirementvhich mandates th&conomic impacts must not be considered during
the listing of a specieSeeReply at 11 n.5.The Stockman’s Associations also assert that
court’s employment of legislative history does not necessarily mean that théasidentified a

Chevrontypeambiguity.” Reply at 11 n.5 (citingtate v. Dep’t of Interiqr854 F.3d 1207, 1227

(10th Cir. 2017)).Theymaintainthat Chevrondeference is not warranted, aheé Tenth Circuit

decision inN.M. Cattle Growers Ass’trumpsFish & Wildlife’s interpretation of the Endangered

Species Act SeeReply at 11. The Stockman’s Associations indicatettig® enth Circuit ruled

on this issue iN.M. Cattle Growers Ass’rand thicase ighe Tenth Circuit’'smost recent judicial
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decisionon this issue.SeeReply at 11. They also note thihé Tenth Circuit concluded M.M.

Cattle Growers Ass’rthat the Endangered Species Agtlanguageunambiguously mandates

measuresvhich Fish & Wildlife mustfollow when designating criticdlabitat SeeReply at 11

(citing Natl Cable & TelecommAssn v. Brand X Internet Ses; 545 U.S. 967, 9883

(2005)“Brand X")).
The Stockman’s Associatiorergue that, “[e]verif the Endangered Species Act were

ambiguous, anlew Mexico Cattle Growers [Ass’iifad been abrogated, the incremental [effects]

approach would still be infirm[,] because it is iampermissible interpretation of the Act’s cost
consideration mandate.” Reply at 11. They asserfikht& Wildlife fails to satisfy the second
Chevrondeference element, which requiteish & Wildlife's interpretationof the Endangered
SpeciesAct to be reasonable, amebt arbitrary or capriciousSeeReply at 11(citing Judulang,
565 U.S. at 42, 52 n.7). The Stockman’s Associations indibat¢he Court shouldietermine
whetherFish & Wildlife’s statutory interpretation is reasonableconsidering factors such ‘dse
common meaning of the text, the legislative purpose behind that text, andhétngriness

resulting from the agency’s construction.” Reply at 11 (citing Harbert v. HagadtlServs. Group,

Inc., 391 F.3d 1140, 1149-51 (10th Cir. 2004)).

The Stocknan’sAssociations argue thiish & Wildlife’s interpretation of the Endangered
Species Act is arbitrary and capricio§geReply at 11.They contend thahe incremental effects
approacts “but for”” methodology is unreasonable and flawed, because it excludes economic

impacts associated with critical habidaisignationsReply at 1112 (quotingN.M. Cattle Growers

Ass’n, 248 F.3d at 1282nd citingRichard W. WrightCausation in Tort Law, 73 Cal. L. Rev.

1735, 177577, 179194 (1985)) The Stockman’s Associations assert thattkeemental effects
approach “by definition ignores all coextensive costs .[and] thereforethwarts Congress’s

purpose,’becausg”in directresponséo” Tenn. ValleyAuth., Congress amended the Endangered

Species Acto makecritical-habitat-designatiodecisions more flexible antbstsensitive See

Reply at 12 (citing Tenn. Valley Auth., 437 U.S. at 18/ HRep. No. 97418, at 10 (1982)lames

Salzman Evolution and Application of Critical Habitat Under the Endangered SpecieslAct

Harv. Envil. L. Rev. 311, 3120 (1990);Jacob P. BylAccurate Economics to Protect Endangered

Species and Their Critical Hats 35 Pace Envtl. L. Rev. 309, 321 (2018)). They also argue that

Fish & Wildlife's use of the incremental effects approdikkly would have resulted in zero
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economic impacts being assigned to the designattbeJumping Mouseccupied albesignated
areas SeeReply at 12.
C. The Stockman’s Associationg\rgue That Fish & Wildlife Should Have

Considered the Economic Costs Associateslith the Taking of Their
Members’ Water Rights.

The Stockman’s Associations reply severalprocedural and substantieeguments
regardingFish & Wildlife’s failure to considercostsof the designation infringing upon water
rights SeeReply at 13 (citing Response at23, 23 n.10]. Responsat 1822). The Stockman’s
Associations note thatish & Wildlife and theEnvironmental Intervenorsontend thathe
designation does not take water rights, because the designation would not reswiino tieat
occupesprivately owned propertgr that“significantly impactfs]”” water rights generdy. Reply
at 13 (quoting Jumping Mouse Designation, 81 Fed. Reg. at 14,276, 14,284, 14, 314). They argue
that thesgorocedural defenses are defective, bec#lusg are founded upanformationwhich
Fish & Wildlife considered in relation to its economic and environmental anabséselevant
documentsdo not discuss$aking water rightsor just compensatian See Reply at 13 (citing
Jumping Mouse Designation, 81 Fed. Reg. at 14,276; Screening Memo at 8; Perceptiotsal Effec
Memo at 48; Harris EnvGroup, Inc., Environmental Assessment for the Designation of Critical
Habitat for the New Meko Meadow Jumping Mous@016)at 61, 10910). The Stockman’s
Associations argue that, as a res#ish & Wildlife cannot assert defensegich rely on
informationthat was notconsideed or articulatel during the administrative proces®e Reply

at 13 (citingForest Guardians v. U.S. Forest Serv., 641 F.3d 423, 435 (10th Cir. 2011)).

The Stockman’s Associations next contehat the substantive defenses féiish &
Wildlife’s failure toconsider theostsof takings of water rights by the designatare inadequate
SeeReply at 13.They themsummarizeeachsubstantive defenses: f)sh & Wildlife argues that
calculatingiust compensatiofor water rightsupon whichthe designatiomfringesis speculative
and too difficult to quantifyseeReply at 13 (citing Screeningemo at 2621); (i) Sacramento
Grazing Ass’n-- which concluded that the plaintiff haglstablished water rightnd thatplant
listing protections infringed upon those rightsvasdecided after the designation was finalized,
anddoes not demonstratirectly thatthe designation takes water righteeReply at 14 (citing
Response at 23 n.10;Responsat 1320); (iii) Fish & Wildlife citesthe “harmless error rule” to
contest that “any costs associated with the taking of a water right are sdbsuiffésh &

Wildlife’s] assessment o€psts to avoid taking water righfsReply at 15 (citing Response at 23
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n.10; |. Responsat 2122), and (v) the Environmental Intervenosiggesthat the designation

does not, “on its face,” infringe upon water rights, Reply at 15 n.6 (quoting Jumping Mouse
Designation, 81 Fed. Reg. at 14,283, and citirRelsponsat 20-21) but Fish & Wildlife asserts
that fencing is one consequence of the designation, and fencing “could result in a taking,” Repl

at 15 n.6 (citindgsacramento Grazing Ass’'th35 Fed. Cl. at 206-07).

The Stockman’s Associatiomefute each of theabove-mentioned substantidefenses.
SeeReply at 1315, 15 n.6. They firstargue thateven ifFish & Wildlife could not quantify
compensatry costsfor takings ofwater rightsjt shouldhave qualified thoseanmpacts just as it
gualifiedbenefitsof the designatiothat wereallegedly uudifiable SeeReply at 13-14citing
Regulation Revisions for Impact Analysis, 78 Fed. Reg. at 53,058, 53,061). They as&éshthat
& Wildlife acted unreasonabby applyinginconsistent consideration standatd$enefits and

impacts ofthe designationSeeReply at 13 (citing Contractors Trans. Corp. v. United States, 537

F.2d 1160, 1162 (4th Cir. 1976) The Stockman’s Associatiomext insist that Sacramento
Grazing Ass’ndemonstrates thatynder New Mexico law, water rights are not necessarily tied to
a given parcel”; thusrish & Wildlife’s “only stated reason for ignoring water rights takings
fencing of mousdabitat streams will occur only on federal landoes not withstand scragi.”
Reply at 14

The Stockman’s Associations argue thish & Wildlife’s harmless erradefense “ignores
the dual purpose of the Endangered Species Act’'s cost consideration mandate: tonpssess i
andto determine whether an exclusion would be appropriate.” Reply at 15 (emphasis in Reply)
They indicatghat*[a]Jn economic analysis is a tool that informs both the required impact analysis
and the discretionary [] exclusion analysignder the Endangered Species'\gt4(b)(2). Reply
at 15 (quoting Regulation Revisions for Impact Analysis, 78 Fed. Re§3,860}alteratiors
added).The Stockman’s Associations assert tieatclusion decisiormaking turns on ‘the nature
of [the] impacts, not necessarily a particular threshold level”; consdélgué&ish & Wildlife's
areaexclusion analysiwas deficient, because it did nansider quantified impacts of the taking
of water rights Reply at 15 (quoting Section 4(b)(2) Policy, 81 Fed. Reg. at 7,248)(altdration
Reply).

The Stockman’s Associationsrgue that Fish & Wildlife acted prejudicially toward

members of the Stockman’s Associasdoy ignoring the designation’economic impact®n
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individuals’ water rights SeeReply at 15. They contendatFish & Wildlife made no effort “to
support good relations with [members tbk Stockman’s Associations] by avoiding even the

appearance of the taking of their water rightgt, Fish & Wildlife sought to maintain tfibal

relations™ by “avoiding even the appearance of federal intrusi&eply at 15 (quoting Jumping

Mouse Degination, 81 Fed. Reg. at 14,310, 14,312)(alteratidded). The Stockman’s
Associations alsansist that here,the “harmless error doctrine is especially inappropyiate

because* the rule in question involves complex matters, and procedural injurieghteir

memberskxist.” Reply at 15 (quoting Nat'| Ski Areas Ass’n, Inc. v. U.S. Forest Serv., 910 F.

Supp. 2d 1269, 1278 (D. Colo. 20@@prtinez, J.))(alteratiomdded). Finally, the Stockman’s

Associations argue th&acramento Grazing Assttemonstratethat the designation, on its face,

could plausibly take water rights, becaldssh & Wildlife acknowledged expressly thtte
designatiois fencing exclusiongestrict sreamaccess. SeeReply at 15 16 (citing Screening
Memo at 810).

d. The Stockman’s Associations Reiterate Thatish & Wildlife’'s Lack of

Reasoned Explanationfor Its Decision Not to Exclude Units3 and 4
From the Designation Is an Abuse oDiscretion.

The Stockman’s Associationsext arguethat Fish & Wildlife acted arbitrarily,
capriciously, and abused its discretion by providing an insufficieelgonedaxplanatiorfor its
exclusion decisionSeeReply at 16.They assert that, even thougkither they nor their members
commentedduring the rulemaking process thallengeproblems withthe Fish & Wildlife
exclusion decisiomaking process, the Stockman’s Associatitrave not administratively
waived thisallegation SeeReply at 16 (citing Response at28). The Stockman’s Associations
arguethatthey have not waived this clainbecause the exhaustion doctrine does not agly.
Reply at 17.They notethat, “[w]here . . . an administrative proceeding is not adversarial, . . . the
reasons for a court to require issue exhaustion are much weaker.” Reply at 17 (§unsing
Apfel, 530 U.S. 103, 110 (2000))(alteration addedihe Stockman’s Associatns indicate that
the exhaustion rule applies to “matters where the agency has not had an opportomatyet@

factual record or apply its expertise Reply at 17 (quoting N.M. Envtl. Imp. Div. v. Thomas, 789

F.2d 825, 835 (10th Cir. 1986)). They assert, however, that they do not ch&iEngaNildlife’s
exclusion decision “based on data thash & Wildlife] did not have before it or analysis that
[Fish & Wildlife] omitted because no one asked for it.” Reply at 17. The Stockman’s Associations

asserthat they challengFish & Wildlife’s voluntary analysis, and the exhaustion rule does not
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apply “when an agency, for whatever reason, considers a potential issue.” a@Réflyquoting

N.M. Health ®nnections v. U.S. Dep'’t of Health & Human Servs., 340 F. Suphl®d, 1168

(D.N.M. 2018)(Browning, J.)(“N.M. Health Connectidhsrev’d on other grounds46 F.3d 1138

(10th Cir. 2019). They also argue that the exhaustion doctrine does not apply when “the problems

underlying the claim are obvious.” Reply at 17 (quoting Forest Guardians v. U.S. Femest S

495 F.3d 1162, 1170 (10th Cir. 2007)). The Stockman’s Associations insists that teayotver
required to issue comments which remisish & Wildlife to provide a more reasoned and reeord
supported explanation thahe “no disproportionate impacts” “blanket determinatidReply at
17 (citing Screening Memo at 12; Jumping Mouse Designation, 81 Fed. Reg. at 14,3[0%y
maintainthatther challenge to the designatidimesnot implicate “concerns about unfair surprise
or waste of scarce agency resources which underlie the exhaustion rule.” Replyitatd¥.M.

Health Connecting 340 F. Supp. 3dt1162).

The Stockman’s Associatiom$so argue thagvenif the exhaustion doctrine applies, they
satisfy the exhaustion requiremer@eeReply at 16. Thegontend thatissue exhaustion does

not impose a ‘magic words’ requirement,” Reply at 16 (quoting Idaho Sporting Congy, Inc

Rittenhouse305 F.3d 957, 966 (9th Cir. 2002)). They note, thefore filing the Complainthey
issued a notice letter tish & Wildlife which raisedoroblemsspecific toits exclusion decision
making process SeReply at 16 (citing Exhibit 1 at-8, filed August 8, 2019Doc. 26-1)) The
Stockman’s Associationmsist that they can“satisfy the exhaustion requirement merely by
making a general objection undénre Endangered Species Att] [Fish & Wildlife's exclusion
decision] without referencing any specific violausoof [the Act]” Reply at 16 (quotin@r. Nat.

Desert Ass’'n v. McDaniel751 F. Supp. 2d 1151, 1161 (D. Or. 2011)(Papak, J.))(alterations

added) The Stockman’s Associationsdicate that,during the rulemaking processhey
commentedvith general objectionto the designatioa foreseeabléarm tograzing allotments,
water rights, and base propertfsthar membersand other ranchersSee Reply atl16 (citing
Carlos Salazar, Comments on New Mexico Jumping Mouse Designation of CriéibahtHat
D002922123 (issued May 7, 2014)¢t posted)) The Stockman’s Associations also note that
other parties commegdlwith general objection® thedesignatiofs expected effectsnlivestock
businessesvaterrights,and grazing rights SeeReply at 16 n.7 (citing Charla Johnson, Public

Comments Processing: UBish & Wildlife Service Designation of Critical Habitat for
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theNewMexico Meadow Jumping Mouseat D002986 (issuedMay 8, 2014)(not posted);
OmarHolcomb Lt Col USAF (RET), Comment on Proposed Agua Chiquiabitat at1-2(is

sued April 27, 2014)(posted &5, 2014)https:/www.regulations.gov/document?D=FWS-
R2-ES-2013-0014-004%last visited June 24, 2020)).The Stockman’s Assoationsargue tha

they notified Fish & Wildlife of their concernghat costs weretoo burdensome to warrant
promulgaing the designation, which is the central consideration for the exclusion process under
the Endangered Species Act'd®)(2). feReply at 16.

The Stockman’s Associations next argue Hiah & Wildlife does noprovide a reasoned
explanatiorfor its exclusion decision, because it “refus[ed] to exclude based on economic impact.
Reply at 18. Thewssertthat the Court should evaluate whetlkésh & Wildlife’s “refusal to
exclude was arbitrary, capricious, or an abuse of discretion,” even th@&ig& Wildlife asserts
that the Court should review this issaely for abuse of discretion. Reply at 18 n.8 (citing
Weyerhaeuserl39 S. Ct. at 372)The Stockman’s Associations disagree Wtbh & Wildlife’s
assertion that it properly asses#iegbenefitsof inclusion by accounting fanitigating the riskof
theJumping Mous's extinctionand recovery Reply at 18 (citing Response at2®; I. Respose
at24-25). According to the Stockman’s Associatiorthjs defense is inconsistent with the
Endangered Species Act’'s exclusimmmsideratiormandatewhich requiresFish & Wildlife to
“weigh the benefits of inclusion against the benefits of exclusi®eply at 19

The Stockman’s Associatioredso arguethat the Endangered Species Act’s exclusion
consideration mandateould bemoot if it permits Fish & Wildlife to basets exclusion decisions
primarily onwhether arareais essentiafor speciesonservation SeeReply at 18. They indicate
thatall areas considered for exclusion,dsg definition,essentiabr contain features which are
essential tahe conservatiorof species. The Stockman’s Associations assertdkad resultho
area would ever be excludéam critical habitat designatioii Fish & Wildlife may center
exclusion decision arourah areas essentialness for species conservati8eeReply at 18 n.9

(citing 16 U.S.C.8 1532(5)(A)(i}(ii); United States v. Atl. Research Corp., 551 U.S. 128, 137

(2007)). The Stockman’s Associationalso assert thatFish & Wildlife’s “desire to give
‘substantial weight to preventifitne Jumping Mouse’sgxtinctiori” is irrelevant to the exclusien
balancing processbecause the Endangered Species rAahdateshat an area must not be

excluded if exclusion would result the speciésextinction. Reply atl8-19 (quoting Response
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at 27, and citind. Responsat 25; 16 U.S.C. 1533(b)(2))They indicate that, becausésh &
Wildlife “made no finding during the administrative process that any wmikekclusion would
result in extinction, the agency cannot now rely on that rationale to justify itsiafeciot to

exclude.” Reply at 19 (citiny.M. Health Connections840 F. Supp. 3d at 1178-79).

The Stockman’s Associations nextallengd-ish & Wildlife’s second defens&eeReply
at 1819. Theyreferencerish & Wildlife’'s allegationthat it concluded correctlihateconomic
impacts were not “disproportionatetd justify not excluding any area from the designation.
Reply at18-19 (quoting Response at 27; Jumping Mouse Designation 81 Fed. Reg. at 14,283).
The Stockman’s Associations argue thash & Wildlife’s conclusion is “unexplained and
unsupported by theecord” Reply at 27. They insist thite Court should not upholéish &
Wildlife’s exclusion decision, becauq® Fish & Wildlife failed toprovide ‘transparent rul¢g
and [did notlengage in reasoned decisimaking'; and (ii) noplausible interpretation of the
administrative record suppsthe nedisproportionate-economimpactsconclusion Reply at 19

(citing Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. &.43;

Ute Indian Tr. v. Amoco Prod.d 119 F.3d 816, 8336 (10th Cir. 1997)San Luis Obispo

Mothers for Peace v. U.S. Nuclear Reg. Comm’n, 789 F.2d 26, 48 (D.C. Cir. 1986)).

Last, theStockman’s AssociationshallengeFish & Wildlife’s final exclusiondecision
defensewhich purports thatish & Wildlife is not required to establish a esieefits-all statutory
standard.SeeReply at 19. They note thkish & Wildlife does notlaborate orfiwhat is and is

not ‘disproportionate,” because contendghat it may lawfully use a “casby-case analysis.”
Reply at 18 (quoting Response atZ8). The Stockman’s Associationsdicate thatFish &
Wildlife must providea reasonedexplanationfor all decisioamaking when designating critical
habitat. SeeReply at 19(citing Weyerhaeuserl39 S. Ct. at 371).They concede thdtish &
Wildlife may define differently the ternfidisproportionate” depending on distinct factors
consideedfor varying critical habitat designations. Reply at 19. They asgs#fish & Wildlife

is not absolvedhowever,from providing reasoned analysis fitre standardt chose “forthis
designation.” Reply at 19 (emphasisReply). The Stockman’s Associations maintain tReth

& Wildlife s exclusion decision cannot be upheld, beeatiexplained insufficiently the analysis

standardhat it applied andbecausd-ish & Wildlife’'s standard and its “plausible meanings” are

“nowhere explained” or “supported by the recbrdReply at 221 (citing U.S. Chamber of
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Commerce v. U.S. Dep't of Labor, 885 F.3d 360, 382 (5th Cir. 2018); Olenhouse v. Commodity

Credit Corp, 42 F.3d 1560, 1575 (10th Cir. 1994)).

5. The October 31, 2019, Hearing.

On October 31, 2019, the Court held a hearir@eeDraft Transcript of Evidentiary
Hearing at 1 (held October 31, 2019)(“Tr!®). The parties first addressed their standing
argumentsseeTr. at4:6-21:10 (Schiff, Flanaganjhenthey discussed which approach Fish &
Wildlife must apply to determine a designation’s impasglr. at22:4-78:20 (Schiff Flanagan,
Shannon)and then they argued whether Fish & Wildhfesprovided an adequate explanation for
its decision not to exclude units 3 and 4 from the designasiea]r. a 80:3114:9 (Schiff,
Flanagan, Shannon). Last, the parties addressed the proper remedy, should the Court decide to
remand the case to Fish & WildlifegeTr. at106:19415:10 (Flanagan, Shannon, Schiff), and the
parties agreethat they would submit additional briefing on the isssexeTr. at110:17-111:9
(Court, Shannon); icat 114:21-25 (Schiff).

a. Arguments Regarding Sanding.

The Stockman’s Associations began by summarizing their arguments for staBeéig.
at 4:68:16 (Schiff). They asserted that “all sides agree that the diminution in the Yalieate
property is adequate to establish standing.” TA:8t10 (Schiff). The Stockman’s Associations
noted that Fish & Wildlife agrees that this principle applies but says that no meofltbes
Stockman’s Association owns private property that the desigreticompassesSeeTr. at 4:10
19 (Schiff). They challenged Fish & Wildlife’s contention, in part, because “of theenaittnow
grazing allotments operate.” Tr. at 4:29 (Schiff).

The Stockman’s Associations argued that their members hold grapitmgeaits on federal
land, and they argued that the right to use a grazing allotment “entails themsznti to have
private base property associated with that grazing allotment.” Tr. a24:2%chiff). Seeid.
at7:198:1 (Schiff). They argued that the negative “perceptional effects phenomenoati whi
occurs when base property is associated with a grazing allotment that isatbbigs critical
habitat, reduces the value of base property, and they contended that Fish i& \Atjides with
this characterization. Tr. 4t245:4 (Schiff). The Stockman’s Associations indicated that base

property’s value is tied to the grazkafjotment permit, and a certified appraiser has determined

%The Court’s citations to the transcript of the hearing refer to the court reporigitsl,
unedited version. Any final transcript may contain slightly different page amgandimbers.
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that the perceptional effects phenomenon reduces the fair market value ofdpestgs owned
by members.SeeTr. at5:6-11, 8:1416 (Schiff). Theycontendedhat their members’ economic
injuries establish standing to challenge Fish & Wildlife’s decision to promulgates$ignation.
SeeTr. at 5:11-13 (Schiff).

The Stockman’s Associations also argued that, even though they allege that Fish &
Wildlife’s economic impact analysis is deficient, Fish & Wildlife’s analysisidestrates that the
designation directly causes economic harm éonipers of the Stockman’s Associatior&eeTr.
at5:14-7:8 (Schiff). They argued that their members’ ranching costs have and will continue to
increase, because the designation’s current and anticipated fencing exclosurasnoentiheirs’
grazing allotmats restrict access to livestoeakatering sourcesSeeTr. at 5:148:2 (Schiff). The
Stockman’s Associations insisted that fencing exclosures and watering leneeséncosts to their
members, because: (i) additional ranching management is necedsany livestock through the
congested watering lanes or to alternative water sources which are miles awaytlaag(ocess
reduces livestock value by stressing the caBleeTr. at 6:177:8 (Schiff). They argued that they
have standing, becauseski& Wildlife’s deficient economic analysis and exclusion decision
overlap economically to injure members of the Stockman’s AssociatiSesTr. at7:13-18
(Schiff).

Fish & Wildlife argued that Northern NM Stockman’s Association does not havairsta
to challenge the designation, but it no longer challenges the standing of Otero CountyaDatle
Association.SeeTr. at9:4-17:20 (Flanagan). It conceded that Otero Stockman’s Association has
explained sufficiently how the designation harms its meew@o hold grazing allotments within
or near unit 4.SeeTr. at9:17-10:3 (Flanagan). Fish & Wildlife indicated that it no longer argues
for the entire case to be dismissed on standing, yet it contends that NoiMe®tockman’s
Associatiordoes not have standing to challenge the decision not to exclude Ge¢B. at 10:4
14; id. at 13:1522 (Flanagan). It asserted that Northern NM Stockman’s Association provides
only conclusory allegations that the designation concretely harms their msei@&eTr. at 14:22
16:8 (Flanagan). Fish & Wildlife contended that next to none of [the members bENONM
Stockman’s Associatiorfjallege that they own property which has been designated as critical
habitat” or provide any factual support for the purported takings of their water. riphtat 16:9

19 (Flanagan). It also contended that, even though the Stockman’s Associations included
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declarations in the Reply to fill evidentiary gaps on standing, only membé&tef Cattleman’s
Association issued dirations to support their standing argumenSee Tr. at 16:1417:7
(Flanagan). Fish & Wildlife conceded, however, that “it may be possible” for Nortkis
Stockman’s Association and its members to file affidavits that will satisfylisign Tr. at 178-
14 (Flanagan).

The Environmental Intervenordid not press the issue of standirgeeTr. at 17:2118:5
(Shannon). The Stockman’s Associations responded to Fish & Wildlife, arguing thaéiort
NM Stockman’s Association has established standingigiirthe declarations submitted that three
of its members submitte&eeTr. at 18:1219:12 (Schiff). The Stockman’s Associations indicated
that Northern NM Stockman’s Association members submitted declarations thaisdeate that
they suffer injury, beause they hold and use grazing allotments that have been designated as
critical habitat. SeeTr. at18:1822 (Schiff). The Stockman’s Associations noted, as an example,
that Manuel Lucero, a livestock producer in the Santa Fe National Forest and ar rokthkee

Northern NM Stockman’s Association, declares that “[t]he critical habisithation also lowers
my and other ranchers’ property values as a result of negative perception of lgndteesiritical
habitat.” Tr. at 18:2219:4 (Schiff)(quoting Manuel Lucero Decl. 115 at 4). They contended that
the perceptional effects phenomenavhich establishes standing for the Otero Cattleman’s
Associationalso caused Lucero’s injunseeTr. at19:4-12 (Schiff).

The Stockman’s Associations argued that the Court should reach the méritsaafse,
even if only Otero Cattleman’s Association has standing to challenge eachSssiie. at 19:13
19 (Schiff). The Stockman’s Associations also argued that “thetifett Northern NM
Stockman’s Association and Otero Cattleman’s Association use land in units 8 @nthe
designation, respectively, is irrelevant, because “the legal problem isheitritical habitat rule
as a whole.” Tr. at 19:2P5 (Schiff). Theynoted that, if the Court decides that any part of Fish
& Wildlife’s economic impact analysis or exclusion decision is legally daiigithen, during
remand, Fish & Wildlife must arrive at a new decision that is not limited to certaimrsisb See
Tr. at 19:2520:9 (Schiff). The Stockman’s Associations, at the request of the Court, exptained i
three sentences th&torthern NM Stockman’s Associationas standing, because: (i) “[t]he

Supreme Court iWeyerhaeusehneld that an allegation that one’s property has been reduced in

value because of critical habitat is sufficient to establish standing”; (ii) “glfministrative
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record, as well as declarations submitted, substantiate the relationshiprbetitieal habitat on
an allotment, and a connectedluetion in value for associated base property”; and (iii) “[a]ll of
the declarants for Northern New Mexico have stated that they have permits to mserdaidhat
have been designated as critical habitat; therefore, it necessarily follows tHaasgnpoperty
privately owned that is associated with those critical habitat allotments wli} lilave a reduction
in value.” Tr. at 20:10-21:10 (Schiff).

b. Arguments Regarding the Appropriate Approach to Assess the
Designation’'sCosts.

The Stockman’s Associations argilithat Fish & Wildlifes use of the incremental effects
approach to consider economic impacts of the designation is arbitrary, capracidusnlawful
under the Endangered Species A¢eTr. 22:435:25 (Schiff). Thewssertedhat the incremental
effects approach accounts only for economic impacts that are solelytatitibto critical habitat
designation, and it ignores any cost which can be assigned to other causaldactoasjsting a
species as threatenead endangered. See Tr. at 22:1123:16 (Schiff). The Stockman’s
Associations assed that the incremental effects approach is illegitimate specifically in relation
to the Endangered Species A@eeTr. at 23:1725:15 (Sciff). They insised that using the
incremental effects approaatith respect to the Endangered Species Act is unlike using the
methodology where a business has three opt{gndoing nothingat a cost 0$100.00 (ii) doing
somethingat a cost 0100.00 (iii) doing something elsat a cost 0$150.00. SeeTr. at 24:13
25 (Schiff). The Stockman’s Associations mbthat a business using the incremental effects
approach views the costs of option three to be $50.00, because the businessrveitistsod at
least $100.00 by choosing any of the three opti@eeTr. at 24:1325 (Schiff). The Stockman’s
Associations conteradithat using the incremental effects approach under the Endangered Species
Act is distinguishablé&rom the business examplgecause “there is no rule that says that a business
has to ignore the additional hundred dollars in cost[s].” Tr. at 2B32(5chiff). Theyasserted
that, unlike the business example, the Endangered Species Act is restraiiwallgrtifecause
courts interpret the Act as requiring Fish & Wildliteignore all costs when listing a speci&ge
Tr. at 26:327:23 (Schiff). The Stockman’s Associations assktttat the Endangered Species
Act’s artificial restraint was a priary motivating factor for the Tenth Circuit’'s decisionNtM.

Cattle Growers Ass'nSeeTr. at 26:2427:8 (Schiff).
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The Stockman’s Associations argiibat, inN.M. Cattle Growers Ass'rthe Tenth Circuit

ruled thatFish & Wildlife must use the coexteme approach when designating critical habitat, in
part, because, the Endangered Species Act requires economic impacts to derembnsider
circumstances which are abnormal in the private sector and federal agency c&@deXir.
at26:2427:8 (Schiff). They also argdehat thebaseline approach that the Tenth Cirdwtdis

unlawful inN.M. Cattle Growers Ass'’is indistinguishable from the incremental effects approach.

SeeTr. at 27:1316 (Schiff). The Stockman’s Associatiooentendedhat Fish & Wildlife and
the Environmental Intervenor&rroneously argudhat Fish & Wildlife’s recently codified

regulation effectively abrogatéé.M. Cattle Growers Ass’rbecause, althobgrish & Wildlife

must ignoreeconomiccosts when listing species, suatosts will never be scrutinizedkish &
Wildlife does not consider them when it analyzes the economic impaatstiohl habitat
designation.SeeTr. at27:16-28:7 (Schiff).

The Stockman’s Associations argubat the Court should not rely @mases from other

Courts of Appeals and district courts that were decidedMfidr Cattle Growers Ass’and which

upheldFish & Wildlife’s use of the incremental effiscapproach.SeeTr. at29:1532:3 (Schiff).
They notel that there are at least two cases which have arrived at such a conclugion.: (attle

Growers’ Ass’nin the Ninth Circuit; and (ii) a case decided by the Honorable Christine Arguello,

United Sates District Judge for the United States District Court for the District of Colétaiee
Tr. at 29:1019 (Schiff). The Stockman’s Associations assdttiatJudge Arguello’sinalysis was
“very short ... [and] arguably dicta,” becaushenotedthatFish & Wildlife used the incremental
effects approacim accordance with itgpdated regulations, anatjditionallyused the coextensive
approach becausehe critical habitat designation was in the Tenth Circ@eeTr. at 30:110
(Schiff). They insised consequently, thaludge Arguello’sopinion has little persuasive value.
SeeTr. at30:1042 (Schiff).

The Stockman’s Associations alegticized the Ninth Circuit’s decision in Ariz. Cattle

Growers’ Ass'nwhich upheldrish & Wildlife’s use of the incremental effects approagheTr.

at30:1331:2 (Schiff). They maintagdthat the Ninth Circuit did not “acknowledge [the] critical
point [that the Stockman’s Associations] mentioned earlier,” which is that, even though the

incrementaleffects approach is a rational methodology when considering costs generally, the

Based on the Court’s independent research, the Court concludes that the Stockman’s
Associations refer t@olorado v. Fish & Wildlife, 362 F. Supp. 3d at 951.
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approach is incompatible with the Endangered Speciebdtztuse oits artificial restraint. See

Tr. at30:1823 (Schiff). The Stockman’s Associationgeeatedthat the Endangered Species Act
requiresFish & Wildlife to ignore costs when listingspecies as threatened or endangered, and,
when using the incremental effects approach, those costs are never cortidegethe listing

or designation processeSeeTr. at30:2331:2 (Schiff). They alscarguedthat there may be an

absence of favorable case law supporting their position, becedies®l.M. Cattle Growers Ass’n

if Fish & Wildlife’s use of the incremental effects approach was challenged judicially, it would
concede and “request voluntary remand to employ a broader coextensive analysis.” Tr. at
31:1632:3 (Schiff).

The Stockman’s Associations argitéatN.M. Cattle Growers Ass is controlling, and,

consequentlyirish & Wildlife must consider all economic impacts of the designation in the Tenth

Circuit, including the listing’s economimsts. SeeTr. at 32:435:25 (Schiff). They assedthat

N.M. Cattle Growers Ass’n’s two controlling sentences are: (i) “Congress cledelyded that
economic factors were to be considered in connection with [critical habitahdgsig’™; and (ii)
“[tlhe statutory language [in 16 U.S.C.1%33(b)(2)] is plain in requiring some kind of

consideration of economic impacts in the [critical habitat designation] phabe.at 32:2133:3

(Schiff)(quoting N.M. Cattle Growers Ass)n248 F.3d afi289(alterations added). The

Stockman’s Associations also argubat Chevrondeference is ot appropriate, because courts
apply theChevrondoctrine only when statutory language is ambiguous, and the Tenth Circuit
employed what amounts to a “plain meaning or fanjbiguous analysis.” Tr. 83:22-34:3
(Schiff). They note that the Endangerede8ies Act's language which the Tenth Circuit
interpreted as having plain meaning‘isThe designation is required to consider the economic
impact and any other relevant impact of specifying any particular area as crititat.tfiadr.
at34:1247 (Scthif)(quoting 16 U.S.C. § 1533(b)(2)).

The Stockman’s Associatiom®unteed Fish & Wildlife’s assertiorthat the incremental

effects approacis distinguishable from the baseline methodology wiNdi. Cattle Growers

Ass’ninvalidated SeeTr. at 34:1835:25 (Schiff). TheyotedthatFish & Wildlife contendghat

the costanalysis approach iN.M. Cattle Growers Ass’mould regularly assign zero economic

impacts to critical habitat designation, because the methodology regarded! d¢ritbtat

protections as being duplicative needlessly with protections associated wiihtitige of the
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species. SeeTr. at 34:1835:5 (Schiff). The Stockman’s Associations insikthat theFish &

Wildlife’s argument is flawed, because, at the time theéhl€ircuit decidedN.M. Cattle Growers

Ass’n, designations were equally capable of produsiggificant economic impactsSeeTr. at
35:6-10 (Schiff). They maintagdthat today, the negative perceptional phenomenon is the same

as when the Tenth Circuit decidsldV. Cattle Growers Associatipbutthe currentincremental

effects approach has attribut&20,000,000.00 of economuoststo the designatiorior the
Jumping Moge SeeTr. at35:1015 (Schiff). The Stockman’s Associations conehd
consequently, that the Tenth Circuit did not invalidate the incremental effgntsaah based on
the methodology’s frequency for calculating little or no costs to designate dniiciiht. SeeTr.
at35:1548 (Schiff). They assextlthat the Tenth Circuit recognized that the problem with the
incremental effects approach was that it “ignores a whole category of costsdt 35:1820
(Schiff). The Stockman’s Associations irsi$ that the Tenth Circuit held unlawful the
incremental effects approach, because the methodology is inconsistent with the Esttange
Species Act’s languagwhichrequires consideration of “the economic impacts” and not just some
costs. Tr. at 35:20-2f5chiff).

Fish & Wildlife responéd, arguing that the Endangered Species Act requires it to consider

the economic impacts of “specifying any particular area as critical habitat.”atT36:1720
(Flanagan)(quoting 16 U.S.C. § 1533(b)(2)).assertedhat the article “the” in the phrase “the
economic impacts” indicates only thash & Wildlife must consider all of the economic impacts
of designating critical habitat, but it can ignore costs of the speciesgliatid other decisions
made edier in the processSeeTr. at 36:2137:12 (Flanagan)Fish & Wildlife insistedthat its
argument is consistent with the Endangered Species Act’s landuegmise the language does
not requireexplicitly that Fish & Wildlife consider the listing’s ecamic impact during the
designation phase.SeeTr. at37:13416 (Flanagan). It alsarguedthat its interpretationis
consistent witthe OMB'’s policies whichrecommendhat federal agenciegnore costs that will
exist regardless ahe agency’slecisionwhen they conduct cosienefit analyses SeeTr. at
37:1838:1 (Flanagan).

Fish & Wildlife responeéd to the business exampthat the Stockman’s Associations

earlier illustrated SeeTr. at 38:239:20 (Flanagan). It argdehat, if a business spends $100.00

on facility improvements, and later considers spending an additional $50.00 to improve its
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facilities, then the business focuses only on the incremental costs raafidsbef the additional
$50.00 worth of improvementsSeeTr. at 38:210 (Flanagan). It assedthat the incremental
effects approach appropriately ignooests of decisions madefore designating critical habitat,
just like the business would not account for dlreadyspent $100.00 when considering whether
to buy the additional facility improvementSeeTr. at 38:1014 (Flanagan). It conteadthat the
listing was finalizel two years before the designation ainalt Fish & Wildlife ignored only the
costs of the listing when it considered economic impacts of the design&s@Tr. at 39:610
(Flanagan).Fish & Wildlife indicated that the Endangered Species Act mandataisettonomic
costs must be ignored when listing a species, because that decision must be based solely on
scientific considerationsSeeTr. at39:14418 (Flanagan). It insistl that underthe Endangered
Species Actthecosts of listinga species are “simply not relevant,” aticht consequentlyf-ish

& Wildlife can lawfully ignore those costs when considering economic impacts of desjgnati
critical habitat. Tr. aB9:18-20 (Flanagan).

Fish & Wildlife arguedthat using the incrementa&fffects approach when designating
critical habitat aligns with codienefit methodologiethat are common throughout the federal
government.SeeTr. at 39:2124 (Flanagan). It conterdthat agency conduct under the National
Environmental Policy Ac(¢‘NEPA”), 14 U.S.C. § 4321, which the ARfovernsis analogous to
the incremental effects approac®eeTr. at 39:2440:1 (Flanagan)Fish & Wildlife assetedthat,
when it or another agency proposes an action und@ER#, the agency will compare multiple
alternative actions with neaction. SeeTr. at 40:13 (Flanagan). It insistithat the noraction
alternative and the proposed action are analogoubketdidting of a species and considering
economic impacts of designating critical habitat, respectiv@geTr. at40:4-7 (Flanagan).Fish
& Wildlife arguedhat the analogous celenefit analysis conducted under MEEPA s consistent
with the Endanged Species At plain language SeeTr. at 40:1114 (Flanagan).

Fish & Wildlife argueal that, even though the Tenth Circuit legally invalidated a
methodology similar to the incremental effects approach, and the Supreme Courbthas
considered the issuenultiple courts have upheld the incremental effects appro&ge Tr.
at40:1324 (Flanagan). It notethat the Ninth Circuit and at least three United States district
courts outside of the Ninth Circuit, including the United States District Courts foristrécDof

Columbia, the Northern District of Florida, and Coloradave upheld the incremental effects
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approach. SeeTr. at 40:2542:10 (Flanagan).Fish & Wildlife indicated that a United States
District Judge for the Northern District of Floridesruled that the Endangered Species Act
unambiguously requirdsish & Wildlife to use the incremental effects approach when considering
economic impacts of designating critical habiteédee Tr. at 42:1015 (Flanagan). It note
however thatthe Court neeahot “go that far” andreach the same conclusiondid the District
Court forthe Northern District of Florida. Tr. at 42:15 (Flanagan).

Fish & Wildlife argued thathe methodologythat the Tenth Circtiinvalidated inN.M.

Cattle Growers Ass'is distinguishable from the incremental effects appro&geTr. at 42:25

43:16 (Flanagan). It assedthatthe Tenth Circuit held unlawful thbaseline approach, because

it is not a permissible interpretation of the Endangered Species Sex.Tr. at 42:2543:4
(Flanagan).Fish & Wildlife notedthat the Tenth Circuit stated that the Endangered Species Act
requires only “some kind of economic consideration . . . [and then T@ntuit did not] specify

any particular methodology” that must be used. Tr. at-83(¥lanagan). It indicatk
consequently, that the Court should determine that the Endangered Species AgusasnSee

Tr. at 43:35 (Flanagan) Fish & Wildlife insisiedthat the incremental effects approach is the best
interpretation of the Endangered Species Act, but the Court needs only to dbeitiervthe
methodology is a permissible interpretation of the A&eTr. at 43:812 (Flanagan). It asserted
that Congress authoriz&ish & Wildlife to interpret the Endangered Species Act, and, as a result,
the incremental effects approach should be upheld so long as it is not an arbitrarycausapr
interpretation othe Act. SeeTr. at 43:12-16 (Flanagan).

Fish & Wildlife arguedthat, under the current regulations, it is authorized to consider
voluntarily coextensive costs of designating critical habitat, but it is unlikely to thiae
methodology unless it wouldenefit the impact analysisSeeTr. at 44:424 (Flanagan). It
contendedhat current regulations and the Endangered Species Act regishe& Wildlife to
consider economic impacts of designating versus not designating critical.n8b#at. at45.3-7

(Flanagan).Fish & Wildlife also argues that it is d@hevrondeference, becausésh & Wildlife

codified the incremental effects approach, and it alleges that the Endangecesb Sy is
ambiguous. SeeTr. at 44:14, 45:815 (Flanagan). It maintains that, even with@itevron
deference, the incremental effects approach is lawful, becausedas@iable interpretation of the

Endangered Species AckeeTr. at 45:14-20 (Flanagan).
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Fish & Wildlife arguel that the Tenth Circuit’s analysisiM. Cattle Growers Ass’'does

not limit the Endangered Species Adanguagendthat theTenth Circui’'s analysis implies that
the Act is ambiguousSeeTr. at 45:2148:25 (Flanagan). It nadeghat the Endangered Species
Act’s language statey Fish & Wildlife] shall designate critical habitat and make revisions thereto
on the basis of the best scientific data available and after taking into considérateconomic
impact, the impact on national security, and any other relevant impact of spgaifly particular
area as critical habitat."Tr. at 47:16 (Flanagan)(quoting 16 U.S.C. § 1533®))(alteration

added).Fish & Wildlife indicated that the Tenth Circutatedn N.M. Cattle Growers Ass’that

the Endangered Species Act'danguage is plain in requiring some kind of consideration of
economic impact in the critical habitat designatighase.” Tr. at 46:3220 (Flanagan);_id.

at47:15418 (Flanagan)(quotiny.M. Cattle Growers Ass 248 F.3d at 1285)It contenaekdthat

the Tenth Circuit'sanalysisdemonstrates that Fish & Wildlifaust use a reasonable cbsinefits
analysis when considering economic impacts of designating critical haBaafr. at 48:1316
(Flanagan) Fish & Wildlife asserdthat the Tenth Circuit implicitly acknowledged a statutory
ambiguity, because theiise a disconnect between the Tenth Circuit’s conclusiothat the
Endangered Species Act requires some kind of consideration to economic impadt the
Endangered Specigsct’'s silence on which methodology should be used to consider economic
impacts. SeeTr. at 48:1825 (Flanagan).

Fish & Wildlife arguedhat the methodology that the Tenth Circuit reviewed in N.M. Cattle
Growers Ass’nwhichFish & Wildlife names the “negligible impact” approach, is fundamentally
differentfrom the incremental effects approach. Tr. at 4261 (Flanagan). It notiethat the
Tenth Circuit reasoned that the negligible impact approach’s “functiojuaalence theory” was
the“root of the problem.” Tr. a#9:12413 (Flanagan)Fish & Wildlife assertedhat the functional
equivalence theorinformedFish & Wildlife’s positionthat critical habit protections did not add
meaningfully to listing protectionand,as a resujtdesgnating critical habitat did not impose
additional costs.SeeTr. at49:1622 (Flanagan).lt arguedthatone of the Endangered Species
Act’s main protections is found in § Avhich requiresfederal agencies to ensure that their actions
will not jeopardize a listed species or destroy or adversely modify critical tyablta at 50:15
(Flanagan).Fish & Wildlife conten@dthat the functional equivalence theory was the product of

regulatorydefinitionsat the time ofN.M. Cattle Growers Assrandthatthese definitions were
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almost identical the Endangered Species Act's€8t&riaof avoiding jeopardizing a listed species
or modifying critical habitat SeeTr. at50:59 (Flanagan)(citing 50 C.F.R. § 402.02).

Fish & Wildlife arguedthat the incremental effects and negligible impact approaches are
dissimilar, because the former methodology doesuniby critical habitat and listing protections
under the Endangered Species Actd $eeTr. at 50:914 (Flanagan). It assedthattheUnited
States Courts of Appeals for the Fifth and Ninth Circuits invalidated the regutsbinjtions

underlying the functional equivalence theafter N.M. Cattle Growers Ass'nSeeTr. at51:14-

18 (Flanagan). Fish & Wildlife insistedthat it amendedits regulatory definitionsregarding
jeopardizing a species and destroying critical habitat, and the amended defuliffierentiate
“between when an agency may find that an action has adversely modified critical hatsus
when it may findthat the action jeopardies a listed species.” Tr. at 5B21&lanagan). It
contenéd, consequently, that the incremental effects approach acknowledges that designating
critical habitat can have significant benefits and impacts that go beyondtthg. liSeeTr.
at51:8417 (Flanagan). Fish & Wildlife indicated that, here, it issued two economic impacts
memoranda, conducted additional analyses before issuing the finalndileltienately assigned
costs 0f$23,000,000.00 and qualitative impacts to the design@eeT.r. at51:1925 (Flanagan).
Fish & Wildlife assemd that its “thorough . . . [and] meaningful” economic impacts analysis
evidences that the incremental effects approathnbke what the Tenth Circuit was looking at

in [N.M.] Cattle Growers [Ass’n] Tr. at 51:25-52:4 (Flanagan).

Fish & Wildlife arguel that, in relation to the Endangered Species Act, the incremental

effects approach smore reasonable methodology than the coextensive appr®aeht. at52:5

55:19 (Flanagan). It insistlthat the coextensive approach can be unhelpful, counterproductive,
and a waste of agency resources when used to consider impacts of critiedldesginationSee

Tr. at52:1554:9 (Flanagan)Fish & Wildlife assertedhat it may, under the Endangered Species
Act’'s 84(b)(2) exclude areas from critical habitat should the benefits of excluding an area
outweigh the benefits of inclusionSeeTr. at 52:2253:5 (Flanagan). Itontendecdthat the
coextensive approach analyzes many economic imphatsare irrelevant to the exgdion
decision, whereas the incremental effects approach naturally categorizes the fimnetituding

versus excluding an are&eeTr. at 53:916 (Flanagan)Fish & Wildlife notedthat, if it initially
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considers economic impacts of designating aaitihabitat, then afterwards it must use the
incremental effects approach for the aesalusion analysisSeeTr. at53:1654:9 (Flanagan).
Fish & Wildlife arguedhat the coextensive approach can lead to irrationalext@asion

decisions. SeeTr. at54:1155:19 (Flanagan). It nadehat, in_Tenn. Valley Auth., the Supreme

Court enjoined the construction of a dam that would have cost around $80,000,000.00 to build,
because building the dam would have jeopardized an endangered species and destroyedl its criti
habitat. SeeTr. at 54:1522 (Flanagan)Fish & Wildlife insistedthat, if the coextensive approach

had been used in Tenn. Valley Auth, thHeish & Wildlife’'s exclusion decision would have

accounted for costs of building the damn asmime areas would have been excluded
inappropriately.SeeTr. at54:2355:3. It asseedthat as a resulit would have been discouraged
from designating critical habitat based on costs that did not exist, becausenteecdnstruction
would havenevitablybeen enjoined for jeopardizing the endangered speSiesTr. a 55:412
(Flanagan) Fish & Wildlife assertedhat this hypothetical demonstrates that using the coextensive
approach for areaxclusion analysis is illogical under the Endangered Species Act, because the
Endangered Species Act requiFesh & Wildlife to “weigh[] the benefits of exclusion versus the
benefits of inclusion[,] and not add[] other dekthat would occur regardless of exclusion.” Tr.
at55:12419 (Flanagan).

Fish & Wildlife responédto theargument that th8tockman’sAssociationraised-- that

afterN.M. Cattle Growers Ass’rFish & Wildlife used the coextensive approach throughout the

nation or requested voluntary remand when challenged for using the incremental effects
methodology.SeeTr. at 55:2256:24 (Flanagan)Fish & Wildlife insisiedthat, after N.M Cattle
Growers Ass’rwas decidegdbutbeforeFish & Wildlife codifiedthe incremental effects approach,

Fish & Wildlife routinely used the coextensive approacity in the Tenth Circuit. SeeTr. at

56:1-8 (Flanayan). Fish & Wildlife purporedthat, during the same time period, it generally used
the incremental effects approach outside of the Tenth Circuit, becausk thé courts that
reviewed the incremental effects approasther tharthe Tenth Circuit, upheld the methodology.
SeeTr. at 56:814 (Flanagan). It indicadethat courts throughout the United Statescluding

the Ninth Circuitand the United States District Courts for the District of Columtziathe
Northern Districof Florida, andor theDistrict of Colorade- decided that the incremental effects

approach was lawfulSeeTr. at 56:1357:22 (Flanagan)Fish & Wildlife conten@dthat, if the
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Court decides thdtish & Wildlife must use the coextensive approach when designating critical
habitat, therFish & Wildlife will only usethe methodology within the Tenth Circui§eeTr. at
56:21-24 (Flanagan).

Fish & Wildlife notedthat the Stockman’s Associations cite to a sole academic legal source

regarding impacts dfl.M Cattle Growers Ass’nyet that source supports the incremental effects

approacts legality. SeeTr. at 57:2359:11 (Flanagan). Haidthat the academic sag is a 2018
Pace Environmental Law Revieticleby JacolByl.'? SeeTr. at 58:35 (Flanagan)id. at58:24-
25(Flanagan)id. at59:35 (Flanagan) Fish & Wildlife assertedhat theacademiarticlepredicts

thatN.M. Cattle Growers Ass’likely would be decided differently today, beca&ssh & Wildlife

codified the incremental effects approaitte Endangered Species Act is ambigyausl Fish &

Wildlife would be entitled t@Chevrondeference SeeTr. at 58:713 (Flanagan). It also contesdi

that, even though thecademiarticle does not address the functional equivalence theotkie
amended regulatory definition®rofessor Jacob Bylecognizesthat the negligible impact
approach, whichFish & Wildlife no longer employs, was the type of “zerast conclusion”
methodology that Congress did not intend to be u3edat 58:1321 (Flanagan)(citing 50 C.F.R.

§ 402.02). Fish & Wildlife maintaired that it lawfully used the incremental effects approach to
consider economic impacts of the designation, because: (i) the Tentht Gelcliunlawful the
negligible impact methodologyhich is different from the incremental efte approach, and, as

a result, N.M. Cattle Growers Asssinot controlling; and (iijhe incremental effects approach is

a permissible interpretation of the Endangered SpeciesSesTr. at 59:17-60:8 (Flanagan).
TheEnvironmental Intervenorsotedthat theydisagree witlFish & Wildlife as tohow the
Endangered Species Act should be interpreSakTr. at60:1761:1 (Shannon). They asglthat
the Endangered Species Act unambiguously reqhists& Wildlife to use the incremental effects
approab when designating critical habiteBeeTr. at 60:1764:20 (Shannon). THenvironmental

Intervenorsndicatad that the Ninth Circuit irArizona Cattle Growers’ Ass.rand dJnited States

District Judge irFlorida,*® haveconcluded thaFish & Wildlife Services should consider only the

designation’s economic impacts See Tr. at 61:2462:5 (Shannon). Thdenvironmental

2Based on the Court’s independent research, the Court concludes that Fish &Wildlif
refers to Jacob BylAccurate Economics to Protect Endangered Species and Their Critical
Habitats 35 Pace Envtl. L. Rev. 308 (2018).

13Based on the Court’s independegsearch, the Court concludes that the Environmental
Intervenors refer t&isher v. SalazaB56 F. Supp. 2d at 1357.
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Intervenorsalso notd that the Florida case directly supports their position, because it inestpret
the Endangered Species Act asambiguouslyrequiring the use of the incremental effects
approach.SeeTr. at62:2263:5 (Shannon). ThEnvironmental Intervenorassertd tha Court
should adhere tthe canon of statutory interpretation thequires onéto look atthe language of

the act as a whole when interpreting specific-gtdvisions.” Tr. at615-7 (Shannon). They
insiskedthat Congress clearly intended the Endaedepecies Att languagdo requireFish &
Wildlife to consider only economic impacts that would not occur “but for” designating critical
habitat, because: (inder 16U.S.C. 81533(a)(1)Fish & Wildlife must ignore costs when listing

a species as threatened or endangered 1b33(b)(2) requirebish& Wildlife to consider “the
economic impact . . . [of] specifying any particular area as critical habitat™; énd (ould be
illogical for Fish & Wildlife to consider economic impacts that exist regardless of critical habitat
designation, becausel®33(b)(2) also expresses thatFigh & Wildlife] may exclude any area
from critical habitat if [it] determines that the benefits of such exclusion outweigletiedits of
specifying such area as part of the critical habitafl. at 63:1464:20 (Shannon)(quoting 16
U.S.C. 8§ 1533(b)(2))(alterations added).

The Environmental Intervenorarguedthat a 2008 memorandum by David Bernhardt
thenSolicitor of the Department of the Interiand current Secretary of the Interiersupports
their argument, even though the memorandum was released before Fish & Wildlifedctiokfi
incremental effects approach on October 30, 2@&eTr. at 65:166:13 (Shannon)(citing Dept.

of Interior, M-37106, The Secretary’s Authority to Exclude Areas from a Critical Habitat

Designation under Section 4(b)(2) of the Endangered SpeciefO&tt 3, 2008)(“Solicitor’s

Mema”)). They indicatd that the Solicitor's Memo is not in the official record, tregregulations
adopting the incremental effects approaste it SeeTr. at 66:1667:1 (Shannon)(citing
Regulation Revisions for Impact Analysis, 78 Fed. Reg. at 53,063). ERk&onmental
Intervenorsassertedhat the Solicitor's MemguidedFish & Wildlife on which methodology to

use inN.M. Cattle Growers Ass’n’s wake and effectively became the-tatéified regulations

SeeTr. at 65:1214 (Shannon); idat67:49 (Shannon). They indicat¢hat the Solicitor's Memo

concluded that, followin®y.M. Cattle Growers Ass'iFish & Wildlife should use the incremental

effects approach throughout the nation, because it is based on the Endangered S{gepiasA
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languageand Fish & Wildlife’s duties under th&ndangered Species AcSeeTr. at66:10413
(Shannon).

The Environmental Intervenorargueal thatN.M. Cattle Growers Ass’is not controlling

and thathe District Court of Colorade the only United States District Court within the Tenth

Circuit to review this issuafter N.M. Cattle Growers Ass’n- affirmed this position. SeeTr.

at67:1469:19 (Shannon). They assatthatN.M. Cattle Growers Ass’'does not bind the Court,

because, as the Court statedMontoya v. Sheldon“[g]enerally, while a district court must

faithfully follow controlling Tenth Circuit precedent, there is an exceptibanthe statute or rule
on which the prior decision was based has been changed.” Tr. at&7 (Bhannon)(quoting

Montoya v. Sheldon, 286 F.R.D. at 612 n.5)(alteration added). The Environmental Intervenors

conten@&dthatFish & Wildlife, after the Tenth Circuit iN.M. Cattle Growers Ass’atruck down

the noneodified costanalysisapproachsubsequently amendddat approactand codified the
current incremental effects approacheeTr. at 69:17 (Shannon).

The Environmental Intervenors also arguéhat N.M. Cattle Growers Ass’nis not

controlling, becausd-ish & Wildlife are entitled to Chevrondeference.SeeTr. at 69:719
(Shannon). Th&nvironmental Intervenorisdicatad that the Tenth Circustatedin N.M. Cattle

Growers Ass’rthat it could noapply Chevrordeference analysis, because, at that thsh &

Wildlife had nd formalized anmpactanalysis standarthrough a Solicitor opinion or codified
regulation. SeeTr. at68:1-6 (Shannon). They contesedithat, although there is contradictory

caselawguestioningwhether Solicitor opinions are entitled @nevrondeference, commolaw

clearly commands th&hevrondeference is proper when regulations are promulgated thtbegh
APA’s standard proceduré&eeTr. at 68:916 (Shannon). Thienvironmental Intervenoiasisied

that,afterN.M. Cattle Growers Ass’rFish & Wildlife expressly recognized that it could codify a

reasonable regulation such as the incremental sfipprroach, because the Tenth Ciragither
applied_Chevromleference nor concludehat the Endangered Species Act is unambigu&ee
Tr. at69:7-19 (Shannon)(citing Regulation Revisions for Impact Analysis, 78 Fed. Reg. at-53,062
63).

The Environmental Intervenorseiteratel that the Endangered Species Act's language
requiresFish & Wildlife to use the incremental effects approach when designating Idndaicitat.

SeeTr. at69:2271:7 (Shannon). They arghi¢hat Fish & Wildlife will make arbitrary area
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exclusion decisions if it must consider economic impacts which occur “butiitical habitat
designation. SeeTr. at69:2270:21 (Shannon). ThEnvironmental Intervenorgdicated that

Fish & Wildlife designates critical habitat by first determininging the best available science,
which areas are essential to the survival and recovery of a listed sp8ee3r. at 70:710
(Shannon). They assedthatFish & Wildlife’s subsequent exclusion decision would be arbitrary

if Fish & Wildlife excludedareas essential to the conservation of a listed species based on costs
not associated with designating critical habitaSee Tr. at 70:1621 (Shannon). The
Environmental Intervenorsnten@dthat such an exclusion decision would result in no economic
benefit for regulated parties, and the listed species would lose critictdthaoitections.SeeTr

at 70:1821 (Shannon).

The Stockman’s Associatie responed by arguing that the Court should not evaluate
whether the coextensive approach is appropriate basedhenmethodology’spotential
inconsistencies with the arexclusion analysis. SeeTr. at 71:1872-6, 72:2473:8. They
indicatal that the Endangered Species Act'4(B)(2) authorizesbut does not requird=ish &
Wildlife to conduct a discretionary areaclusion analysisSeeTr. at 71:2172:2, 73:25 (Schiff).

The Stockman’s Associations assértconsequently, that the coextensive approach’s imperfect
fit with the areaexclusion analysis, whickish & Wildlife may or maynot conduct, does not
evidence thaFish & Wildlife’s use ofthe coextensivenethodology is inappropriate during the
required critical habitat designation phageeTr. at 72:26, 73:58 (Schiff). They also argde
that, even thouglrish & Wildlife amendedts regulatory definitionsunderlyingthe functional

equivalence theoni.M. Cattle Growers Ass'’is still controlling. SeeTr. at 73:822 (Schiff).

The Stockman’s Associations conteddhat the incremental effects and negligible impacts
approaches are not different fundamentally, because both methodologies accounndari@c
impacts of designating critical habitat arehat are unoccupied by the listed speci€3eeTr.
at 73:1322 (Schiff).

The Stockman’s Associations arguthat if Fish & Wildlife must usethe coextensive
approach in the Tenth Circuit only, then thatuld be“nothing new for Fish & Wildlife] with
respect to NEPA, National Environmental Policy Act, applied to criticaltégbiTr. at 73:23

74:4 (Schiff). They indicatethat, followingN.M. Cattle Growes Ass’n Fish & Wildlife has

been required to condudEPA analyses for critical habitat within only the Tenth Circi@eeTr.
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at 74:48 (Schiff). The Stockman’s Associations inetthat Fish & Wildlife has been able to
satisfy itsNEPA obligations under Tenth Circusaséaw when designating critical habitattthe
TenthCircuit and otheCourts of Appeals coverSeeTr. at 74:814 (Schiff). They maintaied,
consequently, thatish & Wildlife exaggeratedhe significance of tls administrative concern.
SeeTr. at 74:2022 (Schiff).

The Stockman’s Associations argitbat Judge Stafford’$iolding inFisher v. Salazar

that the Endangered Species Act unambiguously requires the use of the incremewtal eff

approach- cannot be reconciled with.M. Cattle Growers Ass'nSeeTr. at74:2375:17 (Schiff).

They contendd that in N.M. Cattle Growers Ass)nthe Tenth Circuitruled either that the

Endangered Species Act requires the use afdbrtensive approad, asFish & Wildlife argues,
that theEndangered Specidsct’'s language ismbiguousandthat Fish & Wildlife may apply
lawfully thecoextensive or incremental effects approach as circumstances cBaege.at 75:8
14 (Schiff). The Stockman’s Associations assdttiat the Tenth Circuit’s holding N.M. Cattle

Growers Ass’nard Judge Stafford’$iolding in Fisher v. Salazacannot be unified.SeeTr.

at75:1447 (Schiff). Fish & Wildlife agreel, argung that the Endangered Species Act does not
require the use of any particular methodolo&geTr. at 75:18-76:13 (Flanagan).

Fish & Wildlife arguedhat the clearest interpretationM. Cattle Growers Ass'’is that

the Endangered Species Act is ambiguous and that the Tenth Circuit hdlteticaextensive
approach may be appropriate under certain circumsta8ssir. at 76:39 (Flanagan). Isaid
that it would take the same position if this caseurredoutside of the Tenth CircuitSeeTr.
at76:1420 (Flanagan).Fish & Wildlife asserdthat the Endangered Species Affords itthe
flexibility anddiscretionto use the most suitable impaaalysis methodology for a particular
critical habitat degination. SeeTr. at 76:2077:5 (Flanagan). It conteadthat the Endangered
Species Act does not precludgsh & Wildlife from using any particular impaeinalysis
methodology, andt may useany reasonable methodologyt onlythe incremental effects and
coextensive approacheSeeTr. at 77:617 (Flanagan). The Stockman’s Associations aitjuet,
even if the Court decides that the Endangered Species Act is ambigisbu&, Wildlife is not

entitled to Chevrondeference, because the incremental effects approach is not a reasonable

interpretation of th&ndangered Speciégt. SeeTr. at 78:1420 (Schiff).
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C. Arguments Regarding Fish & Wildlife’s DecisionNot to Exclude Units
3 and 4 from the Designation

The Stockman’s Associationarguedthat Fish & Wildlife’'s areaexclusion decision is
arbitrary and capriciousSeeTr. at 80:381:11 (Schiff). The Stockman’s Associations conezhd
thatFish & Wildlife's conclusion- that there are “no disproportionate &jst is an insufficiently
reasoned explanation for its exclusion decision, and unsupported by the adminiscatisle Tr.
at80:1220 (Schiff). They assextl that Fish & Wildlife hasprovidedno analysis whether: (i)
costs aredisproportionateor notto benefits; (ii) costs for excluding particular units from the
designation are disproportionabe notto costs for excluding the designation’s other units; or
(i) costs for excluding units from the designation are dispropotgonaotto costs for excluding
units from other critical habitat designationSeeTr. at 80:2181:2 (Schiff). The Stockman’s
Associations insisd that Fish & Wildlife likely determined that a sufficiently reasoned
explanation was unnecessary, becdlis@xclusion decision was issued betbeeSupreme Court
decidedWeyerhaeuseand therefore, the exclusion decision could not be reviewed judiciaée.

Tr. at 81:311 (Schiff).

Fish & Wildlife arguedthat its explanation is “more than adequatedemWWeyerhaeuser
to supportits exclusion decision. Tr. at 82:ZB (Flanagan).SeeWeyerhaeuserl39 S. Ct. at
371 It saidthat it hadconcluded that there are no disproportionate costs based on a thorough
decisionmaking processSeeTr. at83:1184:2 (Flanagan)Fish & Wildlife notedthat it issued
two economic memoranda to support the costs and benefits for including versus gxcludin
designated areas of critical habitat, which the final dideussed extensivehseeTr. at83:14-20
(Flanagan). It also indicat¢hat it reviewed the codtenefit analysis throughout the record before
ultimately deciding that there are no disproportionate c@&egTr. at 83:2184:2 (Flanagan).

Fish & Wildlife responéd to the assertionthat Fish & Wildlife’s exclusiondecisionis
arbitrary and capriciougecause, whilthe exclusion analysimustassessnly quantitativecosts
and benefitskrish & Wildlife considereanly qualitativebenefits SeeTr. at84:3-12 (Flanagan).

It asseredthat kisregulations permit Fish & Wildliféo assess qualitatiadquantitative impacts.
SeeTr. at 84:1316 (Flanagan)(citing 50 C.F.R. 8§ 424.19(b)rish & Wildlife insisied that
analyzing qualitative impacts is common among agency decision malkkiogusasome benefits
cannot be assigneglantitativevalue, andt saidit hasa lot of discretion tacknowledgeand

assign weight tdifferentimpacts of potentially excluding designated areas of critical hal3&s.
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Tr. at 84:1785:8 (Flanagan). Ihotedthat the Ninth Circuitconcluded in_Building Indusy

Associationof the Bay Area vUnited State®epartmentof Commerce792 F.3d 10271033 (9th

Cir. 2015)that “there is no rule as to hatve Servicemust weigh various types of benefits.” Tr.
at 85:914 (Flanagan).Fish & Wildlife conten@d that the Ninth Circuit’'s conclusiowould
unlikely be different at the time of thearing, even thougthe Ninth Circuit decide@uilding

Industry Association of the Bay Area vnited StatedDepartment of Commercbefore the

Supreme Court decidétleyerhaeusebecause neith&Weyerhaeusearor the Endangered Species
Act require Fish & Wildlifeto value economic impacts more than environmental ben&#sTr.
at 85:16-86:10 (Flanagan).

Fish & Wildlife arguel that, in its areaexclusion analysjst properlyassessednd valued

gualitative environmental benefits, because the Supreme Court determined in Tenn. Valley Auth

that Congress enacted the Endangered Species Act to afford endangered species the highes
priority. SeeTr. at 86:1014 (Flanagan).It contendedhat it appropriately considered whether
including versus excluding areas of the designation would result in greater eresitah@nd
conservation benefits fahe Jumping Mouse.SeeTr. at 86:1421 (Flanagar{titing Jumping
MouseDesignation, 81 Fed. Reg. at 14,30Fish & Wildlife insisedthat assessingualitative
impacts where quantification is not possible is consistentitistthe Endangered Species Act’s
8 4(b)(2), policy,andthe OMB’s guidelines SeeTr. at 87:19 (Flanagan).It assertd that the
Endangered Species Aand its regulationdo not prohibitrish & Wildlife from considering and
discretionarily assigning weight to quardible and qualiative impacts on a cadey-case basis.
SeeTr. at 86:21-2%Flanagan)Tr. at 87:9-15Flanagai

Fish & Wildlife arguel that Weyerhaeusedoes not requir€ish & Wildlife to alter its
exclusion decisioomaking process. See Tr. at 87:2189:11 (Flanagan). It conteed that
Weyerhaeuseprimarily affectedexclusion decisions by making them reviewable judiciaBge
Tr. at 87:2488:1 (Flanagan)Fish & Wildlife assertedas a resulthat the final exclusion decision
here would not change, althouigimay draft more detailed explanations for future decisi@ese
Tr. at 88:17 (Flanagan).It also argud that the Supreme Couasttknowledged iWeyerhaeuser
that, inthe Endangered Species Acg 4(b)(2) the“word ‘may leaves a lot of discretion to the

Service” Tr. at88:1721 (Flanagan) Seel6 U.S.C. § 1533(b)(2).

-83-



Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 84 of 241

Fish & Wildlife arguedhatthe Supreme Court’s conclusion\eyerhaeuser thatFish
& Wildlife hasmuch discretion to decide whether to exclude areas from critical habitat
consstent with the Endangered Species A8eeTr. at 88:1789:11 (Flanagan). Hssertedhat
the Endangered Species Act&s4(b)(2) exclusion provisiomever requires-ish & Wildlife to
exclude areas fromcritical habitatdesignation even whenFish & Wildlife determine that
exclusion’sbenefits outweigh benefits of inclusiorBeeTr. at 88:1117 (Flanagan).Fish &
Wildlife also argud that, inWeyerhaeusethe Supreme Court helldat it “should not substitute
its judgement in place dhe Servicg and the Court should uphoklsh & Wildlife’'s exclusion
decision,“as long aghe Service hasonsidered relevant factors and has not made a clear error of
judgment.” Tr. at 88:289:1 (Flanagan)It notedthatWeyerhaeuseand the Endangered Species
Act's 8§4(b)(2) indicate that the relevant factors which Fish & Wildlifeust consider are:
() economic impacts; (ii) impacts on national security; and (iii) other relevant facdeesTr.
at89:2«7 (Flanagan). Fish & Wildlife insisied that it properly consideredthe qualitative
environmental benefits, because other relevant factors should be consideréeransi no law
precluding such impacts from being asses&®ETr. at 89:711 (Flanagan).

Fish & Wildlife arguedhat afterN.M. Cattle Growers Ass)rFish & Wildlife voluntarily

remanded cases outside the Tenth Circuit until the Ninth Circuit decided GiffordoHm&i004.

SeeTr. at 89:2090:2 (Flanagan). It assedthat, immediately followingsifford Pinchot,Fish &

Wildlife decidedthatthe incremental effectgpproachs the correct methodology for considering
impacts of designating critical habitaEeeTr. at 90:610 (Flanagan)(citing Solicitor's Memo).
Fish & Wildlife also argud that it used both the incremental effects and coextensive
methodologies within the Tenth Circuit unkish & Wildlife codified the incremental effects
approach.SeeTr. at90:10413 (Flanagan). It insistithat it expressed ithe regulationshat the

Supreme Coutd decision inBrand Xauthorizeg-ish & Wildlife to adopt the incremental effects

approach, because the Endangered Species Act is ambidgierig.. at 90:13-17 (Flanagan).

Fish & Wildlife arguedthat it may, on a cadey-case basis, use the coextensive approach
to consider impacts of designatingtical habitat. SeeTr. at 90:1822 (Flanagan). It contend,
however, tltit is not required to use the coextensive approachitaithe methodology is not
alwaysrelevant tarish & Wildlife’s impact analysis during thaitical habitat designation phase.

SeeTr. at 90:2291:1 (Flanagan)Fish & Wildlife also argud that, inAriz. Cattle Growers’ Ass’n

-84-



Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 85 of 241

the Ninth Circuit articulated that spesiesting decisioms areindependent fromand precedential

to designating critical habitatSeeTr. at 91:58 (Flanagan).It indicateal that the Ninth Circuit
concluded that listing decisiemaking may occur before or concurrently with designating critical
habitat, butas a legal mattethe species must be listed before the critical habitat rule is finalized.
SeeTr. at 91:812 (Flanagan).

Fish & Wildlife responédto theassertion that, becaute listings and the designatiés
impactscombine to harm to membeaf the Stockman’s Associationsish & Wildlife must
consider all impactasing the coextensive approacBeeTr. at 91:1218 (Flanagan). It argde
that this situation is unlikatort action wheréwo separatelgausedires converge tincinerate a
house SeeTr. at91:1923 (Flanagan)Fish & Wildlife insistedthat listing and designation rulings
are independent decisioaadare made at different timeSeeTr. at 91:2392:1 (Flanagan). It
assertedconsequently, thatoncurrently consideringnpacts of listinga species and designating
critical habitat during the designation phase is irratio&aeTr. at 92:14 (Flanagan).

Fish & Wildlife arguedthat it justifiably did not consider hypothetical costs of the
designation allegedly infringing updimewater rights of members of the Stockman’s Associations.
SeeTr. at 92:1194:2 (Flanagan). It assedthat the taking of water rights costerespeculative,
because, as the Stockman’s Associations concede, no information regarding how maeysme
might have had water rights taken nor the value of such ws@stavailable publiclyor in the
administrative record.SeeTr. at 92:1117 (Flanagan)lt insisted that, when it considered the
designation’s impacts, whether any water rights takings would occur was uncleiag tha cost
of potential takings speculativ&eeTr. at 92:1720 (Flanagan)Fish & Wildlife also argud that
the Stockman’s Associations did not respond tagsertiorthat water rights must be established
before takings can occur, and one must evidence water rights by demon#tetimgor she has
maintainedeneficial use of the water before the fediéand became United States prope®ge
Tr. at 92:21-93:3 (Flanagan).

Fish & Wildlife arguecthat legal authorities contradict thesertiorthatFish & Wildlife
must consider speculative cos&eeTr. at 93:594:2 (Flanagan). It indicates that the Tenth Circuit

decidedn Wyoming v. Lhited State®epartmentf Agriculture 661 F.3d 120910th Cir. 2011),

thatFish & Wildlife was not obligated to consider speculative and hypothetical costiNIBR&

analysis. SeeTr. at 93:814 (Flanagan) Fish & Wildlife notedthat the Stockman’s Associations
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cite to a statement in Regulation Revisions for Impact Analysis, 78 Fed. Reg0&it,58hich
indicates that Fish & Wildlife’s consideration of impadssnot based on “specific numeric
likelihood.” Tr. at 93:1519 (Flanagan).It assereédthat the sentence immediately preceding the
regulatory statemerdaysthat Fish & Wildlife “should not consider improbable or speculative
impacts.” Tr. at 94:123 (Flanagan)(citing in Regulation Revisions for Impact Analysis, 78 Fed.
Reg. at 53,061)Fish & Wildlife insistedthat it should consider other relevant impabtgthat it
would be overly burdened if alsomust “give a detailed explanation of why every irrelevant
impact is irrelevant Tr. at 93:23-94:2 (Flanagan).

Fish & Wildlife also responedto theargumentby the Stockman’s Associatiotisat, if
Fish & Wildlife could not quantify costs afater rights takingsthen it should have considered
such impacts qualitativelySeeTr. at 94:314 (Flanagan). Isaidthat it consides impacts on
grazers, including the burdens of limitingcess to waterSeeTr. at 94:710 (Flanagan)Fish &
Wildlife conten@dthat even though it did natonsiderexplicitly hypothetical takings of water
rights its decisioncould only result in harmless err@nd “the APA does not alloveversal for
nonprejudicial errors.”Tr. at94:10414 (Flanagan).lt insisted tha the Court should nadecide
thatFish & Wildlife mustapproach decisiemakingin a mannehich the Endangered Species
Act and its regulations do not mandat8eeTr. at 94:15419 (Flanagan).Fish & Wildlife also
arguedthat its exclusion decision does not violate the APA, because, the admugsteabrd
containsa sufficientlyreasoned explanation supporting the exclusion deciSiegilr. at 109:18
110:7 (Flanagan). Hotedthat the Supreme Court concluded that, under the APA, an agency must
express its exclusion decision in the decision document, yet courts may dsarehtite
administrate record to discern whether an exclusion decision is rationathatiter the agency

considered all relevant factor&eeTr. at 109:21110:7 (Flanagan)(citing Bowman Transp., Inc.

v. Ark.-Best Freight Sys., Inc., 419 U.S. 281 (1974)).

The Environmental Intervenorsaidthat the Supreme Court has not considered whether
Fish & Wildlife lawfully may use the incremental effects approach to analyze impacts of
designating critical habitatSeeTr. at 95:1418 (Shannon). Thepoted however, that, even

thoughFish & Wildlife did notappeal theN.M. Cattle Growers Ass’mlecisionto the Supreme

Court, theAriz. Cattle Growers Ass’plaintiffs sought Supreme Court review, but the Supreme

Court denieda petition for awrit of certiorari SeeTr. at 95:1823 (Shannon)(citing Petition for
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Writ of Certiorari,Ariz. Cattle GrowersAss’n, 516 U.S. 1216 (No. 1854)). TheEnvironmental

Intervenorsalso reaffirned Fish & Wildlife’s argument thatVeyerhaeusés holdingonly affecs
exclusion decisions by making them reviewable judicigigeTr. at 95:2396:6 (Shannon). They
conten@dthat, beforaVeyerhaeusercourts determined that exclusion decisions wereligible
for judicial review,becausehe courts recognized and deéal toFish & Wildlife's discretionto
make such decision$SeeTr. at96:7-9 (Shannon). The Environmental Interveniadicatedthat
the Supreme Couaicknowledged ifVeyerhaeusdhat the word “may” in the Endangered Species
Act’s 8 4(b)(2)“certainly confers discretion drirish & Wildlife.” Tr. at 96:912 (Shannon). They
noted however, that the Supreme Court ruled that courts may review exclusioroedisi
determine whethefish & Wildlife considered relevant factors, and whetheratyency made a
clear error of judgmentSeeTr. at 96:12-16 (Shanng)ting Weyerhaeuser39 S. Ct. at 371).

The Environmental Intervenorargued that,after Weyerhaeusercourts may review
exclusion decisionfor abuse of discretiononly. SeeTr. at 96:1721 (Shannon). They insexd
that as an expert agendyish & Wildlife has significant discretion to consicend balancé¢he
“technical detailed, and scientific” impacts when deciding whether to excludendésthareas of
critical habitat. Tr. at 96:297:2 (Shannon). ThEnvironmental Intervenorassertedhat the
administrative record adequbtsupportsFish & Wildlife’s exclusiondecision SeeTr. at 97:36
(Shannon). They conteedthat the record evidences thiish & Wildlife weighed economic
impacts against environmental beneéitspotentially excludindand as small as subunits the
designatiors smallest areasSeeTr. at 97:610 (Shannon).

The Environmental Intervenorargual that 50 C.F.R. 8§ 424.1@ffordsFish & Wildlife
discretion todecide howbestto balance impacts of potentially excluding areas feoanitical
habitat designationSeeTr. at 97:1115 (Shannon). They indicat¢hatthe Jumping Mouse’s
designation is relativelgmall, becausdumping Mouse populatiorendthe Jumping Mouse’s
critical habitatare localized highly comparetb those ofother species.SeeTr. at 97:1620
(Shannon). TheEnvironmental Intervenorsnsisted that, relative to larger critical habitat
designationsFish & Wildlife conducted a specific analysis down to the subunit leved of
comparativelysmall designation.SeeTr. at 97:1821 (Shannon). They also arguthat Fish &
Wildlife concluded that the subunitsm which members of the Stockman’s Associations hold

grazing allotments provide beneficial protections for Jumpiayuse. SeeTr. at 97:2398:1
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(Shannon).TheEnvironmental Intervenoiasisedthat such subunit protections safeguard critical
habitat ofthe Jumping Mouse from impacts of “severe wildland fires, recreation, grazing, floods,
the reduction and distribution of beaver ponds, [] and highway construction.” Tr. a8 98:1
(Shannon).They also asseztithat these subunits connect ardes theJumping Mouse occupies,
and the subunit critical habitat is important foe Jumping Mouss recolonization. SeeTr. at
98:4-8 (Shannon)(citing Jumping Mouse Designation, 81 Fed. Reg. at 14,301-02).

The Environmental Intervenorarguedthat Fish & Wildlife considered thémpacts of
potentially excluding areas responsdo the comments thdhe Stockman’s Associations and
other partiesubmitted SeeTr. at 98:912 (Shannon)(citing Jumping Mouse Designation, 81 Fed.
Reg. atl4,28591). TheysaidthatFish & Wildlife provided an explanation for its decisiamst
to exclude subunit 3E the only subunito which the commenters objecte8eeTr. at 98:1218
(Shannon). Theenvironmental Intervenorsoted that Fish & Wildlife also considered the
incremental costs of grazing on all subutiitatthe Stockman’s Associations challendgeeTr.
at 98:1991:1 (Shannon)(citing Screening Memo at1P). They insisd that Fish & Wildlife
considered the relevant economic impacts and environmental benefits beforeirexéreis
discretionnot to exclude any suburdtt issueSeeTr. 99:17 (Shannon). The Environmental
Intervenorsassertedhat althoughFish & Wildlife’s impact analysis in the administrative record
may not be “crystal clearthe analysis demonstrates sufficiently thisth & Wildlife’s exclusion
decision is not an abuse of discretion. Tr. at 99:8-16 (Shannon).

TheEnvironmental Intervenoresponeédto theargumenthattheTenth Circuits decision

in Forest Guardians v. ited Stated-orest Seriece -- an enbanc and per curium opinion

evidences thdtish & Wildlife muststateits exclusion decisions in ttre@ministrativerecord See
Tr. at99:174100:21 (Shannon). First, they ingdthat Fish & Wildlife implicitly satisfied this
requiremenby documenting its impact analysB8eeTr. at 99:21100:2 (Shannoi(giting Jumping
Mouse Designation, 81 Fed. Reg. at 14,287). SeconBnthieonmental Intervenossertedhat,

in Forest Guardians v. ited StatesForest Senee, the Tenth Circuit reviewethe Forest

Service’sentire administrative record and pastthe final decision in the record to determine that
theagencysed the besicientific standartb analyze timber sale§eeTr. at 100:210 (Shannon).
The Environmental Intervenorargua thatthe Endangered Species Acpdain language

and Fish & Wildlife’s regulationgustify Fish & Wildlife’s examination of theenvironmental
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benefits of potentially excluding areas from the designat8eeTr. at 100:22101:18 (Shannon).
They assedd that economidenefitsare only “a” benefiwhich Fish & Wildlife may consider
when deciding whether to exclude areas from critical habitatat 100:24101:1 (Shannon)The
Environmental Intervenorsontenad that theEndangered Speciést requilesFish & Wildlife
to list species and designate critical habitatthe primary purpose gfromotingspecies’ survival
and recovery SeeTr. at101:48 (Shannon). Thegaidthat,if Fish & Wildlife decidedo exclude
a designated area of critical habitdten Fish & Wildlife must conclude based on the best
available sciencdhatthe area’s exclusion witiotresult in the extinction of the specieSeeTr.

at 101:916 (Shannon). The Environmental Intervenorgsistedthat under the Endangered
Species Actecological benefitand species survival ate arethe most importantonsideration
for Fish & Wildlife. SeeTr. at101:2-4 (Shannon); iGt 101:16-18 (Shannon). They argubet
the designation’scological benefits are important, because, in lighthefJumping Mouse’s
relativelysmall and specialized critical habitstich benefits are essential floe Jumping Mouss
conservation.SeeTr. at 102:615 (Shannon).

The Stockman’sAssociations claried that they do not challengBish & Wildlife’s
authority to consider qualified impacts of potentiaflxcludng areas from critical habitat
designation. See Tr. at 103:610 (Schiff). They conteratl that balancing quaktive and
guantitativeimpacts howeverjs more difficult than comparing impacts of the same meRiee
Tr. at103:1616 (Schiff). The Stockman’'s Associations assgrthat the Environmenal
Intervenordid notidentify any qualifiedbenefits in the administrative recor8eeTr. at103:16-
23 (Schiff). The Stockman’s Associatiorsdsoassered that Fish & Wildlife provided a “thin”
explanation for its exclusion decisiomhich is likely the result dfish & Wildlife finalizing the
decision before the Supreme Court decitiéelyerhaeuser Tr. at103:23104:1 (Schiff). The
Stockman’s Associations additionally arguipat, even ifFish & Wildlife engaged in reasoned
decision-makingwhen it consideredvhether to exclude areas from the designatiish &
Wildlife’s failureto providepublicly such reasoningiolates theAPA. SeeTr. at104:28 (Schiff).

The Stockman’s Associatioasguedhat the Court should not weigh heavily Tenn. Valley
Auth. wheninterpreting the Endangered Species’&eixclusion provision SeeTr. at94:919
(Schiff). They assertedthat Congressamendedthe Endangered Species Atct include the

exclusionmandate in response T@nn. Valley Auth in which the Supreme Courterpreedthe
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Endangered Specidgt as being indifferent to economic impacg&eeTr. at 104:1316 (Schiff).
TheStockman’s Associations contertthat the Court should not interpret the exclusion provision
of the Endangered Species Act as authorigisf & Wildlife to make exclusion decisions without
assigning adequate weight to economic impa8eeTr. at 104:1619 (Schiff). They also argde
that thecosts associated with th@king of waters rightenay or may not be speculative, Bish

& Wildlife indicated in the record that such costs were not considered, becauségtihatidesdid

not infringe upon waterights on privately owned landSeeTr. at 104:20105:1 (Schiff). The
Stockman’s Associationsoted, however, that Fish & Wildlifdoes not dispute that takings of
water rights can occur on non-privately owned laBdeTr. at 105:1-4 (Schiff).

The Environmental Intervenonesponédto the assertion thdtish & Wildlife failed to
gualify the ecological benefits of potentially excluding areas from the déisignaSeeTr. at
113:5414:9 (Shannon). They contesttithat when Fish & Wildlife evaluated impacts of
excluding the subunithatthe Stockman’s Associations challengish & Wildlife concluded that

[a]ll of these areas, whether they're within partially occupied or completely

unoccupied units, are essentiallte tonservation dhe umping nouse, because

the areas [] occupied e mouses since 2005 do not contain enough suitable

connected habitat to support resilient populationsraping nouse to the currently

unoccupied segments within the individual stream reaches[] or waterwagsione

be of sufficient size to allow for the expansiof populations and provide

connectivity between multiple populations, as they become established. Three,

additional areas need habitat protection to allow restoration of necessary
herbaceous vegetation for possible future reintroductions. And fourpladldtcal
populations along streams are important to maintain genetic diversity within the
populations and for providing sources of recolonization if local populations are
extirpated.
Tr.at 113:2-114:5 (Shannon)(quoting Jumping Mouse Designation, 81 Fed. Rey380). The
Environmental Intervenorsissertedthat Fish & Wildlife’s conclusion demonstrates that it
gualified ecological impact before deciding not to exclude the subunitsuat ere.SeeTr. at
114:57 (Shannon). ThegrguedthatFish& Wildlife exercised proper discretion when deciding

that ecological benefits outweighed economic impaSeeTr. at 114:7-9 (Shannon).

d. Arguments Regarding the Remedy.

Fish & Wildlife arguedthat, if the Court rules in favor of the Stockman’s Associations,
then the Court should not vacate tiesignation SeeTr. at 106:19110:10 (Flanagan).It
conten@édthat vacatur is an equitable remedy which the Courtheauthority to order anthat
the equities do not favor vacatuSeeTr. at 106:2624 (Flanagan)Fish & Wildlife insistedthat

the administrative record evidences that vacatur of the designatigdd significantly impact the
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Jumping Mouss conservationbecause: (ilhe Jumping Mouse is dependent on very specialized
critical habitat, andocal Jumping Mouse populations are rapidly extirpated when such habitat is
not protected; (iiwhenFish & Wildlife finalized the designation, it found thtaeJumping Mouse
occupies oly twenty-nine locations, and Jumping Mouse populations were compromised in
eighteen of those locations; and (iii) one bad season without critical hatoitettions can result

in devastating and irreversible consequences tduhging Mouse’survival and recoverySee

Tr. at 106:24107:21 (Flanagan).lt asseréd that the equitiesheavily favor not vacating the
designation should the Court remandrish & Wildlife, because, as tli€ourt hasrecognizedn
adopting the basiprinciplesused bythe D.C. Circuitwhen the consequences of vacating can be
quite disruptive, the equity point[s] to remanding the agency without vadatdm’ at 107:22-
108:2 (Flanagan).

Fish & Wildlife argued alternatively, that, should the Coutecidethat vacatur is the
appropriate remedy, then the Court should limit vacattimgéadesignation’sinits 3 and 4which
purportedlyimpactmembers of the Stockman’s AssociatioBgeTr. at108:2-109:17 (Flanagan).

It said however, that, if the Court determines that Nortidivh Stockman’s Associatioioes not
have standing, then the Court should not consider vacating U#e3r. at 108 at & (Flanagan).
Fish & Wildlife noted that the Stockman’s Associations allege that “there is nothing
constitutional[ly] suspect with the possibility of being given more rehahtnecessary.” Tr.

at108:9411 (Flanagan). Hrguedhat in Califano v. Yamasaki42 U.S. 682 (1979he Supeme

Court concluded:’ Equitable relief must be tailored to the parties before the Court and should be

no more burdensome to the defendant than necessary to provide complete tredigiaintiffs.

Tr. at 108:1118 (Flanagan)(quoting Califano v. Yamis 442 U.S. a?02. Fish & Wildlife

insisedthat the Stockman’s Associations do not object to units of the designation aiitSitbeo
County. SeeTr. at 108:1924 (Flanagan)lt alsoarguedhatmultiple court decisions suppdfish
& Wildlife ’s requested remedySeeTr. at108:25409:19 (Flanagan). #aid for example, that

in OtayMesa Prop., L.P. v. United States Department of Interior, 646 F.3d 914 (D.C. Cir. 2011),

an opinion thaHonorable Brett Kavanaugh, thémited States Circuit Judge for tBeC. Circuit

authoredthe D.C. Circuit “vacated the critical habitat rule justcathe property that was held by

Based on the Court’s independent research, the Court concludes that Fish &Wildlif
refers toN.M. Health Connections, 340 F. Supp. 3d at 1177 (ciitigd-Signal, Inc. v. U.S.
Nuclear Regulatory Comm, 988 F.2d 146, 151 (D.C. Cir. 1993)).
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the plaintiff after finding that the critical habitat designation was based aritg fmemise. Tr.
at 109:312 (Flanagan)

The Environmental Intervenor@rguel thatvacatur is an inappropriate remeshould the
Court remand td=ish & Wildlife. SeeTr. at 111:9113:4 (Shannon). Thegontendedhat the
Court should evaluate whether equitable vacatur is appropriate by considering thereess of
the alleged deficiencies in the legislation or the extent of doubt whetregehey chose correctly,
as well as the disruptive consequences aad@h that may itself be changed.” Tr. at 114194

(Shannon)(citingCoal. of Ariz./N.M. Ctys., 2009 WL 8691098 at *3). TIvironmental

Intervenorsassertedhat Fish & Wildlife conducted aufficientimpact analysis, anthat any
potential flawsn Fish & Wildlife’s analysis areninor. SeeTr. at 111:23112:2 (Shannon). They
also contendd that, evenif the Courtfinds flaws in the impact analysithe additional analysis
which Fish & Wildlife must therconduct may be smadind unrelated to the entire designation.
SeeTr. at 112:29 (Shannon). Th&nvironmental Intervenorissistedthatvacatur wouldesult
in destructive consequences for Jumping Mouse bdimte & Wildlife could finalizea new
designation. See Tr. at112:1044 (Shannon). They nadethat vacatur would have dire
consequence®r the Jumping Mouse’s survival and conservation, because: (i) Jumping Mouse
populations have decreased by seventy percent since the (i986kven of the twentynine
existing Jumping Mouse populations have been compromised, and the remaining eighteen
populations may have been extirpated; and (iii) Whish & Wildlife finalized the designation in
2016, it concluded thahe Jumping Mousevould likely be exinct in the next decadeSeeTr. at
112:14-113:4Flanagali(citing Jumping Mouse Status Report at 4).

The Stockman’s Associations arguihat if the Court remands to Fish & Wildlifehen
vacatur is the appropriate remedeeTr. at105:1117, 114:21115:10 (Schiff). They notkthat

the Tenth Circuitdecidedin N.M. Cattle Growers Ass’rthat the correct remedy fdfish &

Wildlife’s flawed economic impact analysis was vacatur of thearihabitat designationSee

Tr. at 105:1114 (Schiff). The Stockman’s Associations insisted tNatl. Cattle Growers Ass’n

should guide the Court’s decision on whether to vacate the design8gefr. at 105:114117
(Schiff). They also asseetdthat, although there may be an equitable defense against vacatur,

equitable vacatur is thdefault remedy for agency decisiotisat violate the APA. SeeTr.
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at115:340 (Schiff). The parties said théhey would submit additional briefing on remedyee
Tr. at110:17-111:9 (Court, Shannon); at.114:21-25 (Schiff).

6. The Plaintiffs’ Remedy Brief

The Stockman’s Associations argue that the Court shvawdate the designation if it grants
their Petition for Review.SeeP. RemedyBrief at 5. They indicate thatacatur of unlawful or
arbitraryagency decisions is the default remedy unlderEndangered Species Actdunder the
APA. SeeP. Remed\Brief at 5. The Stockman’s Associations insist that the Court should not
deviate from that default remedy, becatlse designation causes significant economic harm to
their members, anthe listing’s protections will mitigate adverse effectslte Jumping Mouse
SeeP. RemedyBrief at 5.

The Stockman’s Associationsrgue that,”“[b]lecause [the Endangered Species Act]
contains no internal standard for review,” the ABévernsviolations of the Endangered Species

Act. P. Remedyrief at 56 (quotingVill. of False Pass v. Clark’33 F.2d 605, 6020 (9th Cir

1984), and citing 5 U.S.C. § 706; Biodiversity Legal Found. v. Babbitt, 146 F.3d 1249, 1252 (10th

Cir. 1998); Wyo. Farm Bureau Fed’'n v. Babbitt, 199 F.3d 1224, 1231 (10th Cir.)0@@ations
added. They note that the APA mandates thatfjli¢ reviewing courshall. . . hold unlawful and

set aside agency action, findings, and conclusions found to be . . . arbitrarypoapac abuse

of discretion, or otherwise not in accordance with law.” P. RenBzthf at 6 (qQuoting 5. U.S.C.

8 7042)(A))(alteratiors addel)l The Stockman’s Associatiomssistthat “[tlypically, when an
agency violates thAdministrative Procedure Act and the Endangered Species Act,’” a court will
‘vacate the agency’s action and remand to the agency to acimpliance with its statutory

obligations.” P. Remedy Briefat6 (quoting_Defs. of Wildlife v. EPA, 420 F.3d 946, 978 (9th

Cir. 2005),_rev'd on other groundsub nom Nat'l Ass’n of Home Builders v. Defs. of Wildlife

551 U.S. 644 (2007).
The Stockman’s Associationgrguethat vacaturas thedefault remedys consistent with
the APA and theEndangered Species Act, because legislation can strip equitable powers from

courts SeeP. Remed\Brief at6 (citing Tenn. Valley Auth.437 U.S. ail94). They assetthat

Congress sought to supersexeirts’ powerto tailor equitable remedidsr APA violations by
specifically crafing the language in 5U.S.C. 8706(2)(A), which states that a court “shall . . .
hold unlawful and set aside’ unlawful and arbitrary agency attidd. RemedyBrief at 6

(alterationin P. Remedy)(emphasis added by P. Renfediy)g Brian S. PrestefRemanding
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Without Vacating Agency Actiogr32 Seton Hall L. Rev. 1084546 (2001)) The Stockman’s

Associationsarguethat the Endangered Species Act’s citizen action provissee 16 U.S.C.
8 1540(g)(5), permits relief to be sought under other statutes, including U.S.C. § 7064R1{A)
reading together the two statsitévacatur is the default remedy for violating the [Endangered

Species Act] P. Remed\Brief at 6 n.1 (citingDefs. of Wildlife, 420 F.3d at 978). They argue

that the Endangered Species Acg 4(b)(2) “imposes a categorical requirement thiish &
Wildlife] tak[e] into consideration economic and other impdmt$ore [designatng critical
habitat]” ; thus, vacatur is the default remedy, becdtisk & Wildlife cannot properly designate
critical habitat aftermproperlyconsideringmpacts P. RemedyBrief at 7 (quotindVeyerhaeuser

139 S. Ct. at 371, and citifdg.M. Cattle Growers Ass’'n v. U.S. Fish & Wildlife SeriNo. CIV

02-0199 JB/LCS, 2004 WE409640at *5 (D.N.M. Aug. 31, 2004)(Browning, J.))(first and third
alteration addedand second alteratiom P. Remedy)(emphasis P. RemedyBrief). The
Stockman’s Associations also indicate that fhenth Circuit vacatedhe critical habitat

designation ifN.M. Cattle Growers Ass’after deciding that Fish & Wildlifenlawfully used the

baseline approach to consider economic impa®teP. Remed\Brief at 8 They argue that the
Tenth Circuits vacatur rulingalsoapplies toFish & Wildlife’s exclusion decisionbecausdhe
Endangered Species Act’'s exclusimonsideration provisioms “part of a ‘unified process for

weighing the impact of designating an area as critical habitat,”Festd& Wildlife’s exclusion

decision is accompanied by‘a ontemporaneoliy] [crafted] explanationwhich wasreasoned

insufficiently and “not sustainable on the administrative record nfad®. Remed\Brief at8

(first quotingWeyerhaeuserl39 S. Ct. at 371hen quotingvt. Yankee Nuclear Power Corp. V.

Nat. Res. Def. Council, Inc., 435 U.S. 519, 549 (1978), and citing Jumping Mouse Designation,

81 Fed. Reg. at 14,26325)(alteratios addedl

The Stockman’s Associatiomésoargue thatequities favorvacatur of [the designation].”
P. Remed\Brief at 9. They note thathe Tenth Circuithas notalways vacatgdagency decisions
that violate the APA yet, the Tenth Circuit has treated vacatur discretionarily and has not
expressed factors for lower couttsdiscern when vacatur is appropriateeP. RemedyBrief

at9 (citing N.M. Health Connections, 340 F. Supp. 3d at 1475 The Stockman’s Associations

asserthat as a resultTenth Circuitdistrict courtsgenerallyfollow factorswhich otherCourts of

Appeals,principally the United States Court of Appeals for the District of Colundstablish
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SeeP. RemedyBrief at 9 (citingN.M. Health Connections340 F. Supp. 3d at 1177)They

indicate thabtherCourts of Appealsvacaturconsideratioriactors includéthe seriousness of the
deficiencies in the rulemakifiyy and the consequences of vacating the rule before remand.” P.

RemedyBrief at 9 (citingAllied-Signal, Incv. U.S. Nuclear Regulatory Comm’n, 988 F.2d 146,

15051 (D.C. Cir. 1993) Allied-Signal).®> The Stockman’s Associations assert, however, that
courts ‘tend to[consider factorso determine whether vacatur is inappropriate] dnligere the
agency’sfailure is a lack of explanation or reasoned decisionmakify RemedyBrief at 10

(quotingN.M. Health Connections, 340 F. Supp. 3d at 117IHey also assert thdfw]hen the

agency’s decision is unlawful for other reasons, a court likeljesadiscretion to remand without

vacatur’ P. Remed\Brief at 10 (citing Black Warrior Riverkeeper, Inc. v. U.S. Army Corps of

Eng’rs, 781 F.3d 1271, 1290 (11th Cir. 2015)).

The Stockman’s Associations argue ttied designation should bacated be@useFish
& Wildlife 's unlawful use othe incremental effects approach andui&to account for costs of
takings of water rightamounts to “more than a failure to explain its decisionmakihdremedy
Briefat 1Q They assert thatish & Wildlife’s improper economic analysis violates the substantive
Endangered Species Act provisitiat requiresFish & Wildlife to consider economic impacts
before designating critical habitaBeeP. Remedy at 10 (citind/eyerhaeuserl39 S. Ct. at 371;

N.M. Cattle Growers Ass’n v. U.S. Fish & Wildlife Sen2004 WL 6409640 &b6). The

Stockman’s Associationsontendthat vacatur igshe properemedyfor agency decisionghat

violate substantive statutorgrovisions SeeP.RemedyBrief at 11 (citingN.M Cattle Growers

Ass’n, 248 F.3d at 1285).

Finally, the Stockman’s Associations argue that equities warrant vataterdesignation
for Fish & Wildlife’s failure to provide a reasoned explanation for its excludemision. SeeP.
RemedyBrief at 10. They assert thdtish & Wildlife’s exclusiondecisionanalysisis “seriously
deficient” because it is brief, unreasoned explanation which “fail[s] to even [express] standards

for when exclusion would be appropriate.” P. Rem@&tef at 1611. The Stockman’s

5The Stockman’s Associations assert that other Courts of Appeals/avatur holdings
are “not without controversy,” that ““the Tenth Circuit has never adofliget-Signaland [that
the Tenth Circuit] in a 1999 decision followed a plain language interpretation of ARA.8 P.
Remedy at 9 n.2 (quoting Michael S. Freeman & Joel Minor, Selected Issues on Standing,
Injunctions, and Remedies in @ihd Gas Litigation2017 No. 1 RMMLFINST 9 at *27 (2017),
and citingCheckosky v. SEC3 F.3d 452, 490 (D.C. Cir. 1994)(Randolph, J., concurridl;
Train, Inc. v. Veneman310 F.3d 747, 758 (D.C. Cir. 2002)(Sentelle, J., dissenting))(alteration
added).
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Associationsotethat Fish & Wildlife arrived at its exclusion decision befdhe Supreme Court
decidedWeyerhaeuserSeeP. Remed\Brief at 1311. They indicate that, consequenfiish &
Wildlife issueda deficient exclusion analysibecausd-ish & Wildlife believedits exclusion
decision was ngtdicially reviewableat the time the decision was madg&eeP. RemedBrief at
10-11. The Stockman’s Associations argteat Fish & Wildlife’s deficient exclusion analysis
supportsvacatur, because the deficiency based“on an erroneous belief about what the

[Endangered Species Acgquired” P. Remedrief at 11 (citingN.M. Health Connections840

F. Supp. 3d at 1179).

The Stockman’s Associatioffigrther argue that equities warrant vacatur, becaattng
aside thedesignationwould redress thégrea{] harm[]” that members of the Stockman
Associationshave sufferedand “would have little effect on the protection athg¢ Jumping
Mouse].” P. RemedyBrief at 11-12. Theyindicate that vacat would alleviate harnthat their
members haveuffered economicallyincluding impactsof the diminution of value to base
property ranches of membeasdcosts foradditionalSection 7consultations SeeP. Remedy
Brief at 11 (citing Reply at6-7; 16 U.S.C. 8§ 1536(b)(3)(A))The Stockman’s Associatioegplain
thatSection 7 consultationiadirectly harm members whwld grazing allotmentg areasvhich
overlap with the designatipespecially in areashich the Jumping Mouse does not occu@ee
P. Remed\Brief at 11 (citing Jumping Mouse Designation, 81 Fed. Reg. at 14,29@)y insist
that Section 7 consultations indirectly harm members of the Stockman’s Associismasise
“the increased time and uncertainty associated with the Section 7 processtadgfgtiemberg’
ability to plan for future grazing seasons.” P. RemBdgf at 11 (citing New Mexico State
University: Range Improvement Task Force, Comments on Proposed Mouse Designation at
D002309).The Stockman’s Associatismassert, additionally, thaetting aside thdesignation “is
unlikely to have any significant impact othg Jumping Mouse’s] continued existenceP.
RemedyBrief at 11. They argughat Jumping Mouspopulations will remain secure without the
designatio’s protections, because: (he Jumping Mousepartially occupies or is absent from
most areas designated as critical hafie P. RemedyBrief at 1:12 (citing Jumping Mouse
Designation, 81 Fed. Reg. at 14,296, 14,299); andth@) listing’s Section 7 consultation

protections will be triggered in areavherethe Jumping Mouse is present “if any action is likely
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to jeopardize the mouse’s contatl existencé P. RemedyBrief at 12 (citing 16 U.S.C.
§ 1536(a)(4)).

7. The Defendants’ Remedy Brief

Fish & Wildlife argue that the Court should not vacate the designation if it remald$ to
& Wildlife to resolve issues with its decisiomaking SeeD. RemedyBrief at2. It also argus
that, should the Courtoncludevacatur is appropriate, “vacatur should be tailored to address
alleged injuriegof members of the Stockman’s Associatiorasipl not expostheJumping Mouse
to potentially irreparable harm in critical habitat units that do not affexinterests”of the
Stockman’s Associations or their membeBs. RemedyBrief at 2. Fish & Wildlife first asserts
that equitable principles oppose vacatur of the designaieaD. RemedyBrief at 2. It indicates
that remedial vacaturis typical butnot requiredfor arbitrary, capricious, or unlawful agency

decisions.SeeD. RemedyBrief at 2 (citingWildEarth Guardians v. U.S. Bureau of Land Mgmt.

870 F.3d 1222, 1239 (10th Cir. 201.7Fish & Wildlife notes that “the Tenth Circuit considers
vacatur to be a ‘form of injunctive relief . . . [ahl]ike other types of injunctive relief, vacatur
is an equitable remedy and is ‘discretionary.” D. RemBdef at 2 (first quotingWildEarth

Guardians v. U.S. Bureau of Land Mgmt., 870 F.3d at 1239, then quoting Reno v. Catholic Soc.

Servs, 509 U.S. 43, 57 (1993))t argueghatthe Tenth Circuit's stance on vacatur is consistent
with the APA review standard under 5 U.S.C. 8§ 706, which governs violations of the Endangered
Species Act SeeD. RemedyBrief at 2 n.1. Fish & Wildlife indicates thatthe APA does not
“compelan injunction when agency action is held unlawful,” becdl&&).S.C. 8§ 1540(g)(5)
“permit[s] other forms of relief fofEndangered Species Act] citizen suit clajirend 5 U.S.C.

8 703 expresslypermits lawsuits for declaratory judgmensmdlegislative history “refer[s] to

[the] possibility of suits for declaratory relief to ‘determine the validity or applicati@role or
order.” D. RemedyBriefat2 n.1(quoting H.R. Rep. No. 72980 at 42 (1946); and citing S. Rep.

No. 79-752, at 26 (1948pmphasis in D. Remedy Brief)

Fish & Wildlife argueghatthe Court should apply an equitable balancing test which courts
outside of the Tenth Circuitse. SeeD. Remed\Brief at 2. It notesthatthe Tenth Circuit has not
identified thefactors whichlower courtsshould follow determining whether vacatur is an
appropriate remedy for unlawful agency actioBgeD. RemedyBrief at 2. Fish & Wildlife
indicates, however that“several othelCircuits and district courts within the Tenth Circuit have

applied an equitable balancing test similar sottdst which th®.C. Circuitused inAllied-Signal”
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D. RemedyBrief at 2-3 (citing Prometheus Radio Project v. FCC, 824 F.3d 33, 52 (3d Cir. 2016);

Nat'l Res. Def. Council v. EPA, 808 F.3d 556, 584 Cir. 2015) Black Warrior Riverkeeper v.

U.S. Army Corps of Eng’rs, 781 F.3d at 1280M. Health Connection$340 F. Supp. 3d at 1176

77). It notes that theAllied-Signal tests two prongsare: (i) “the seriousness of the order’s
deficiencies (and thus the extent of doubt whether the agency chose correctly)'ii) &tk (
disruptive consequences of an interim change that may itself be changed.” D. Reédy3
(quotingAllied-Signal 988 F.2d at 1581). Fish & Wildlife insists thatthe designation should
not be vacated, because both prongs ofthed-Signaltest“strongly support[]” such a remedy.
D. RemedyBrief at 3

Fish & Wildlife argues that vacating the designation would result in highly “disruptive
consequence$ D. RemedyBrief at (quotingAllied-Signal 988 F.2d at 150).It asse that,
should the Court vacate the designation, Jumping Mouse populations couldisfersible
harni by being unable toreécover to the point needed to avert extinction. RemedyBrief at 3.
Fish & Wildlife indicates that thdumping Mouse is “highly vulnerable to extirpations when
habitat is lost or fragmentedyecauseéts unique life history needs and exceptionally specialized
habitat requirements D. RemedyBrief at 3 (quoting Response $tand citing Jumping Mouse
Designation, 81 Fed. Reg.1at,292) It also notes thatighteen of the twentgine Jumping Mouse
populations identified since 2005 may have already been comprorised. RemedyBrief at4
(citing Jumping Mouse Designation, 81 Fed. Red.4,274) Fish & Wildlife indicates thaffrom
the time the listing was finalized to the writingldf RemedyBrief, no Jumping Mouse population
was “of sufficient size to be resilient’ and ‘all of the remaining locations [watrepnsiderable
risk of extirpation’in the neatterm” D. RemedyBrief at 4 (first quoting Endangered Status for
Jumping Mouse, 79 Fed. Reg.38,122, then quoting Jumping Mouse Status Report at 45, and
citing Declaration of Susan Millsafif 45 at 34 (dded December 5, 2019jiled December 6,
2019 (Doc. 411)(“Millsap Decl.”)(alteration in D. Remedy) It also indicates thathe
designation’s protections “add materially to the protections afforded by the .listhdRemedy
Brief at 3 (citing Jumping Mouse Designation, 81 Fed. Reg. at 14, Fig8h & Wildlife insists
thatthe Jumping Mouse would be without critical hatiprotection for potentially a few years
while Fish & Wildlife repeats the lawfully required analysis and promulgation procedures to

finalize a newdesignaibn. SeeD. RemedyBrief at 3 (citingMillsap Decl.| 9 at4-5). It asserts
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thatJumping Mouse populatiom®uldsustain significant and irreversible harm within one or two
seasons without the designation protegtiareaswhich the Jumping Mouseoccupiesand
unoccupied areas to which populations may expd&ekD. RemedyBrief at 4 (citing Jumping
Mouse Designation, 81 Fed. Reg. at 14,30¥h & Wildlife alsoargueghat, if the designation

is vacated, members of the Stockman’s Associations could be burdened ectiyéoniadonger
time period, becaugbeJumpingMouse’s delayed recovery would result in the spépiedonged
need for the listing’s protection§eeD. RemedyBrief at 3.

Fish & Wildlife further arguethatvacatur othe designatiomvould result in significamg
disruptive consequences, because limited agesoureswill be wasted.SeeD. RemedyBrief
at4. It first asserts that, since the designation was finaliZisth, & Wildlife has“engaged in
formal consultation on [thirtfive] proposed agency actions|,] [many of which are still pending,]
that may affect [] Jumping Mouse or its critical habitat.” D. Remigdegf at 4 (citing Millsap
Decl. 17,at 4). Fish & Wildlife indicatesthat, should the designation be vacated, the United States
Forest Service and other agencies would notobkgated legallyto follow through with
consultation recommendations, and could act withegardo adverse modification or destruction
of JumpingMouse habitatSeeD. RemedyBrief at 4 (citing Jumping Mouse Designation, 81 Fed.
Reg. at 14,291)lt also indicatsthat consultationSvould likely have to be reinitiated, requiring
[] duplicati[ve] efforts and other inefficienciesD. RemedyBrief at 4 (citing Millsap Decl. 1,8
at 4; 50 C.F.R. § 402.16(a)(4)).

Fish & Wildlife additionally argue that vacatur’s substantiallydisruptive effectson
Jumping Mousepopulationsoutweigh the designationtginor, “potential harm” to members of
the Stockman’s Associations. D. RemeByief at 45. It indicates that the Stockman’s
Associationsallege that the designatianerely requires their members to make minor ranehing
practice adjustments becausdayfdng enclosures subunit 4E, and has unquantified impacts on
members’ base propertigatwill result only in material harm if the members attempt to sell their
ranches SeeD. RemedyBrief at 4(citing Van Pelt 11, at 45; Supp. Medeiros Decl. Jat4).
Fish & Wildlife assers that the designation’s slight impacts on members of the Stockman’s
Associations do not justify vacatur in light of substantial risks of extinctitimetdumping Mouse.
SeeD. RemedyBrief at 5. It alsonotesthat, “[i]f the Court is concerned about the length of the

remand if [the designation] is left in place, the Court could impose a detutlifresh & Wildlife]
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to issue a new proposed rule within two years of its decision, which would be subjetittrysta
deadlines for the publication of a final rule.” D. Remd&hef at 5 (citing Millsap Decl. 19
at4-5).

Fish & Wildlife next argues that vacatur nst justified, becaus&ish & Wildlife likely
would not change the designation on remar@eD. RemedyBrief at 5. It indicates that
“[v]acatur is often unwarranted when, as here, ‘there is at least a serious ppdssibilithe
[agency] will be able to substantiate its decision on remand.” dmnerlyBrief at 5 (quoting
Allied-Signal 988 F.2d ai51)(alteration irD. RemedyBrief). Fish & Wildlife indicates that the
Stockman’s Associations do ndtallenge decisionshich Fish & Wildlife wererequiredto make
under the Endangered Species Acincluding whether the designated areas wesaitable
biologically as critical habitabnd whetheareaghe Jumping Mouse does not occupy or occupies

partially are“‘essential™ to its survival and recovery. D. RemeBlgief at 5 (quoting Jumping
Mouse Designation, 81 Fed. Reg. at 14;39%, and citing Response a8). It indicatesinstead,

that the Stockman’s Associationkallengedecisions whictFish & Wildlife madelater in the
critical habitatdesignation process the economic impacts afesignating areas identified as
critical habit and the discretionary determination of excluding those spkeifesas. SeeD.
RemedyBrief at 5 (citing 16 U.S.C. § 1533(b)(2); Section 4(b)(2) Policy, 81 Fed. Reg. at 7,228;
Jumping Mouse Designation, 81 Fed. Reg. at 14,305-12).

Fish & Wildlife argues that, during remand, it could chaagly the designation based on
the Stockman’s Associations’ challenge to its exclusion decist@eD. RemedyBrief at 5. It
asserts thats reevabation ofeconomidmpacts “cannot influence the scientific aspects of critical
habitat designation, rather, considering economic impacts is ‘primarilgreesand intended to

assist Fish & Wildlife] as to exclusion requests.’D. RemedyBrief at 5 (quoting Wyo. State

Snovmobile Ass’n. v. U.S. Fish & Wildlife Sery.741 F. Supp. 2d 1245, 1267 (D. Wyo.

2010)(Freudenthal,J.)(“"Wyo. Snowmobile Ass’n”), and citingVeyerhaeuser139 S. Ct.

at 371)alteration added) Fish & Wildlife insists that itikely will arrive at thesame exclusion
decision based on procedural requiremerfi@eD. RemedyBrief at 5. It insists that ihas
complete discretiorto decide whether any area should be excluded from a critical habitat
designation See D. RemedyBrief at 56 (citing Response at 2Z6; Section 4(b)(2) Policy

at7,228) Fish & Wildlife also assestthat “[e]xcluding an area from critical habitatngver
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required, and Hish & Wildlife] can consider exclusioonly if it finds that the ‘benefits’ of
excluding a particular area ‘outweigh the benefits of specifying such area as pastaitittal
habitat’ and it will not cause the species’ extincfiorD. RemedyBrief at6 (emphasisn D.
RemedyBrief)(quoting 16 U.S.C. § 1533(b)(2)). It indicates, additionally, that itawfully

assigned significant weight to environmental factors on both sides of theibgltast, because,

any . .. relevant impact™ may be considered when designating critical habit&emedyBrief

at 6 (quotig 16 U.S.C. 8 1533(b)(2), and citing Bldg. Indus. Ass’n of the Bay Area v. U.S. Dep't

of Commerce 792 F.3d at 1027; H.R. Rep. No0.-95625, at 17 (1978)as reprintedn 1978
U.S.C.C.A.N. 9453, 9467; Section 4(b)(2) Policy, 81 Fed. Reg. 7,228; Jumpinge Mous
Designation, 81 Fed. Reg. at 14,279-80, 14,307).

Fish & Wildlife also argus that should the Court orddfish & Wildlife to analyze
differently economic impactsand/or providea more thoroughlyreasoned explanatiofor its
exclusion decision, the decision likelould not change.SeeD. RemedyBrief at 67. It asserts
that accounting for economic impacts associated with the listing would eottladt exclusion
analysis, because those costs exist whether ansaig@uded or excluded from the designation.

SeeD. RemedyBrief at 7 (citingAriz. Cattle Growers’ Ass’n 606 F.3d at 1173)-ish & Wildlife

also assestthat its exclusion decisiofikely would remain unchanged, even if the listing's
economic impacts are relevant to the exclusion analysis, beegusg Wildlife “would consider
the costsof the listing, but also the substantial coextenbieefitsof listing.” D. RemedyBrief

at 7 (emphasis added By Remedy)(citing Ariz. Cattle Growers’ Ass’606 F.3d at 1173 n.14).

It alsoargues that accounting for the “remote and unquantifiable possibility of & mgties
taking[s]” would not tip the balance in favor of exclusion for any alesignated prestly as
critical habit. D. Remedrief at 7 (citing Response at-24, 23 n.11; Reply at 1B5). Fish &
Wildlife arguesadditionally that its exclusion decision is unlikely to changepfovides amore
thoroughlyreasonedupporting explanatiomhec@use-ish & Wildlife can “plausibl[y] . . . redress
its failure of explanation on remand while reaching the same result.” D. ReBrexfyat 7

(quotingBlack Oak Energy, LLC v. FERC, 725 F.3d 230, 244 (D.C. Cir. 2013), and Bltvg

Health Connections, 340 F. Supp. 3d at 1177)(alterations added).

Fish & Wildlife next argus that, should the Court decide vacatur is appropriate, vacatur

should be limited to redresmly the allege harm to members of the Stockman’s Associations.
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D. RemedyBrief at 7. It asserts that equitable relief must be tailored to the parties befooaithe
and “should be no more burdensome Fish & Wildlife] than necessary to provide complete
relief to the [Stockman’s Associations and their members].” D. Renigigf at 7 (quoting

Califano v. Yamasakid42 U.Sat 702, and citing U.S. Dep'’t of Def. v. Meinhold, 510 U.S. 939

(1993); Trump v. Hawaii, 138 S. Ct. 2392, 2428 (2018)(Thomas, J., concumgn(alterations

added).It notes that the Stockman’s Associations oppose limited vacatur ginglthat “[t]here
is nothing constitutionally suspect with the possibility of being given more reliehheessary.”
D. Remed\Brief at 7 (quoting Reply at 9 n.4)(alterationD. Remedy).Fish & Wildlife asserts

that, by arguing for the legality of ““more relief than necessary,” the StoclenRssociations
admit implicitly that complete vacatur goes beyond redressing their memiesgsdanjuries. D.
RemedyBrief at 8 (quoting Reply at 9 n.4). It also asserts that the argument Byadttianan’s
Associations is “legally inaccurate,” becaitsgtesa single pff-topic law review articl@s support

in which the author contendsat “punitive damages may exceed the amount needed to directly

redress the injury.”D. RemedyBrief at 7 n.2 (citing Harold J. KrenLaidlaw: Redressing the

Law of Redressabilityl2 Duke Envtl. L. & Pol'y F. 85, 1112 (2001)). Fish & Wildlife also

asse that the allegation ideficientlegally, because the “punitive damages remedy is legal, not
equitable,” and is awardddr the purpose gbunishingegregious misconducD. RemedyBrief

at 7 n.2 (quoting Curtis v. Loether, 415 U.S. 189,-98%1974)). Itontendsin comparison, that

vacatur is an equitable remedy ath@t vacating annadequatelyanalyzedagency decision is
dissimilar topunishing egregious conduckeeD. RemedyBrief at 7 n.2.

Fish & Wildlife argues that the Court hdsscretionarypower toremedy APA violations
with limitedvacatur. SeeD. RemedyBrief at 8. It notes that the Tenth Circuit concluded that, for

APA violations, “district court[s] may vacate tlemtire[agency action], or [] may fashisome
narrower form of injunctive relief based equitable arguments D. RemedyBrief at 8 (quoting

WildEarth Guardians v. U.S. Bureau of Land Mgmt., 870 F.3d at 1240)(first and third aiterati

added, and second alteratiarD. RemedyBrief)(emphasisn D. RemedyBrief). Fish & Wildlife

assertghat the Court should follow Wyo. Snowmobile Assimwhichthe Honorable Nancy D.

Freudenthal, United States District Judge forWwmited States District Court for the District of
Wyoming, cetermined that limited vacatur of critical habitat designation thasappropriate

remedyfor Fish & Wildlife’s defective economic impacts analysiSeeD. RemedyBrief at 8
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(citing Wyo. Snowmobile Ass'n741 F. Supp. 2dt 126467).1° It notesthatJudge Freudenthal

considered whether vacatur would “endanger the [listed species],” theredettidsacate the
singleunit designated as critical habifar which the plaintiffs specifically requested exsilin

D. RemedyBrief at 89 (Wyo. Snowmobile Ass’n, 741 F. Supp. 2d at 126F)sh & Wildlife

(11}

indicateshatJudge Freudenthal supporteer holding by concluding “that the economic impact
analysis is primarily designed and intended to adsish [& Wildlife] as to exclusion reques|. . .
and,] it does not seem appropriate to enjoin the [critical habitat rule’s] implemantatia

nationwide basis.” D. Remedgrief at 8 (quotingWyo. Snowmobile Ass’n741 F. Supp. 2d

at 1267)(first and second alterations added, and third ateiia D. Remedy).

Fish & Wildlife also argues that “[nJumerous other courts have partially vacated a critical
habitat designation to tailor the relief to the alleged injury and avoid unaegessk to listed
species during remand.” D. Remd8agief at 9. It notes thatourts have customizadcaturby
seting aside onlythe portions of critical habitat designatiomhich: (i) overlapped with the
plaintiff's private land wherFish & Wildlife failed to explain sufficiently how that land was

occupied” by the listed species, D. Remed@yief at 9 (quotingOtay MesaProp, L.P. v. U.S.

Dep't of Interior, 646 F.3ét918-19; (ii) burdened the plaintiffs’ interests whéish & Wildlife

conducted a faulty economic impact analysis and/or scientific elaiui@tr the entire critical

habitat designatiorseeD. RemedyBrief at 9 (citingCape Hatteras Access Pres. All. v. U.S. Dep't

of Interior, 344 F. Supp. 2d at 1283, 136; _Neb. Habitat Conservation Coal. v. U.S. Fish &

Wildlife Serv., No. 4:03-CV-3059, at *21 (D. Neb. Oct. 13, 2005)(Strom, J.)); andiéye not

areas that “'should remain in place in order to avoid risk of harm to the [specrasydicatur,’
while the agency addressed conceded errors in its economic analysis,” D. Rexmeédt 9

(quotingCoos Cty. Bd. of Cty. Comm’rs v. U.S. Dep'’t of Interior, No-@26128H0O, at *2-3

(D. Or. June 19, 2003)(Hogah))(alteration irD. RemedyBrief).
Fish & Wildlife next argues for the specific areas of the designation to whichuvaca
should beailored SeeD. RemedyBrief at 9. It asserts that vacating any area of the designation

would result in Jumping Mouse losing essential protectiSeeD. RemedyBrief at 9.Fish &

%Fish & Wildlife argues preemptively thatVyo. Snowmobile Ass’s coextensive
approachrelated holding is no longer good law, because: (i) Fish & Wildlife effectively aieer
N.M. Cattle Grower's Ass’tby subsequently updating its regulatory definitions which founded
the Tenth Circuit’s coextensivgoproach ruling; and (ii) Judge Freudenthal did not consider the
updated regulatory definitions’ effect dhM. Cattle Growerg\ss’n. SeeD. Remedy Brief at 8
n.3 (citing Response at 18-20).
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Wildlife contendghat, if the Court remands tish & Wildlife to use the coextensive approach
and/oraccount for costs of takings of water righitenthe Court should limitacatur to designatl

units which cause injury to members of the Stockman’s AssociatiSeeD. RemedyBrief

at9-10. It asserts that, if it is required to reassess economiccisnpaing the coextensive
approach, then vacating unit 5 woytddrticularlybe inappropriate.SeeD. RemedyBrief at 10

n.4. Fish & Wildlife indicates that unit 5 is located in Arizona, and the Ninth Circuit uptiaddh

& Wildlife 's use of the incremental effects approach as lawful under the Endangered Species Act.
SeeD. RemedyBrief at 10 n.4.

Fish & Wildlife also argueshat, should the Court hold thiish & Wildlife have not
provided a sufficiently reasoned explanation for not exotyidnits 3 and 4, theaquitable vacatur
clearly favordeaving untouched the sigdesignation unitthat the Stockman’s Associations dut n
challengefor legal deficiencies.SeeD. RemedyBrief at 10. Fish & Wildlife contendghat the
Court should not vacate thaesignation’sunits 12 and 58, because thosenits do not harm
members of the Stockman’s Associatio@eeD. RemedyBrief at 10. It also argues that setting
aside those units may cause irreversible hatimetdumping Mouse, because: (i) only one Jumping
Mouse population is located in units 1, 6, 7, and 8, and, unit 2 contains merely two pogulation
(i) one bad season of adverse modification to critical habitat could devastate |qualgJMouse
populations and (iii) “[lJosing even one unit of Jumping Mouse population would add to its
already high risk of extinction.” D. Reme®@yief at 1811 (citing Endangered Status for Jumping
Mouse, 79 Fed. Reg. at 33,12Rimping Mouse Status Reportd@43, 45). Fish & Wildlife
further argues that the Court should taitacatur specifically tsubunits4B-E. SeeD. Remedy
Brief at 10. Fish & Wildlife contendghat, although the Stockman’s Associations allege that their
members hold grazing allotments neamathin units 3 and 4, they have not demonstrated that
unit 3 harms those memberSeeD. RemedyBrief at 10 (citing Salazar Decl. 1%-15 at 4; Stone
Decl. 1 12 at 4; Response at18). It argues thahe Court should limit vacatto the designad
areas which the Stockman’s Associations have standing to dlland thg evidence standing
only by purporting thasubunits 4BE injure their membersSeeD. RemedyBrief at 10 (citing

Ctr. for Biological Diversity v. JewelNo. CV-14-02506FUC-RM, 2017 WL 8788052 (D. Ariz.

Oct. 25, 2017)(Marquez, JQalifano v. Yamasaki442 U.S. at 702).
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Fish & Wildlife finally argues that the vacatur should exclude subunits 3C andthB
two subunits whichihe Jumping Mouse does not occup8eeD. RemedyBrief at 11. It asserts
that subunits 3C and 4B are unlikely to be excluded from the designation if the Barisied.
SeeD. RemedyBrief at 11. Fish & Wildlife indicates that, although subunits 3C and 4B were
“completely unoccupied™ at the time of the listingnd occupyland on which members of the
Stockman’s Associations hold grazing allotmentgsehsubunits are “‘essential” to Jumping
Mouse’s survival and recovery. D. Remd®iyef at 11 (quoting Jumping Mouse Designation, 81
Fed. Reg. at 14,300)lt assertghatthe Jumping Mouse populations in units 3 and 4 “lack the
redundancy or resiliency to be viable letegm unless they can expand into [s]Jubunits 3C and
4B.” D. Remed\Brief at 11 (citing Jumping Mouse Status Report aé8). Fish & Wildlife also
assertghatunoccupied areas are least likely to be affected by using the coextensive approach t
consider economic impactssee D. RemedyBrief at 11 (citing Screening Memo at-1Q). It
further asserts thatbecausgSubunits 3B and 4C] are unoccupied, the listinghaf Jumping
Mouse does not protect these habitat areas under either Section 7 or 9 of the [Endange®d Spe

Act].” D. RemedyBrief at 11 (citing 18J.SC. 88 1536(a), 1538(a)(1); 50 C.F.R. § 17.3).

8. The Intervenors’ Remedy Brief

The Environmental Intervenoffirst argue thatacatur would be inappropriaghould the
Court remand toFish & Wildlife to correct any decisiomaking errors associated with
promulgatingthe designation Seel. RemedyBrief at 7. They note that, typically, “when a
regulation is not promulgated in compliance with the APA, the regulation is irydlmiever,
equity can demand that the regulation be left in place while the agermets deficienciesl.

Remedy Brief at 6 (quoting_Coal. of Ariz./N.M. Ctys2009 WL 8691098 at *3). The

Environmental Intervenorsdicate thatdistrict courts within the Tenth Circuit haveund it
appropriate td“depart from the normal rule of setting aside illegal agency action wheseuld

defeat the purpose of the statute at issuke.RemedyBrief at 8 (quoting S. Utah Wilderness All.

v. Burke, No. 2:12v-257-DAK, 2015 WL 2452932, at *2 (D. Utah May 22015)(Kimball, J.),

vacated by2017 WL 11516766 (May 17, 2017); Coal. of Ariz./N.M. Ctg€09 WL 8691098 at

*2).
The Environmental Intervenorarguethat vacatur woulddefeatthe purpose that the
Endangered Specidsct has forrequiting Fish & Wildlife to designate critical habitat for listed

species.Seel. RemedyBrief at 8. They asserthatthe purpose of thEndangered Species Act’'s
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critical-habitatdesignation provisiofis to “to provide a means whereby the ecosystems upon

which endangered species. depend may be conseryédincluding all areas of habitat that are
“essential for the conservation of the speciesl” RemedyBrief at 8 (quoting 16 U.S.C.

88 1531(b) 1532(5)(A)). The Environmental Intervenoiiadicate that* conservation”meango

use allnecessarynethods and proceduresaid the threatened or endangered species’ recovery to
the point where protections provided underEmelangered Species Aate no longer necessary

|. RemedyBrief at 8 (quoting 16 U.S.C. 8 1532(5)(A)T hey insist that vacatur would defeat the
purpose of designating critical habitat, which is to conseeeessargcosystems for the survival

and “recovery’ of a listed speciesSeel. RemedyBrief at 8 (quoting Ctr. for Native Ecosystems

v. Cable, 509 F.3d 1310, 1322 (10th Cir. 2007), and citBifford Pinchot 378 F.3d

at 1070)(emphasis iGtr. for Native Ecosystems v. Cable).

The Environmental Intervenorslso argue that the Supreme Coudeterminedthat

Congress™plain intent” when enacting the Endangered Species Act “was to halt and reverse
the trend toward species extinction, whatever thé costvhich'i s reflected not only in the stated
policies of the Act, but in literally every section of the statutd.”RemedyBrief at 8 (quoting

Tenn. Valley Auth., 437 U.S. 484)(alterationin I. RemedyBrief). Theynotethat the Supreme

Courtrecognizedhat the Endangered Species Act’s legislative origins begarcaiiressional
findings which indicatd that the*‘greatest[threat] [of extinction ta specieswas destruction of

naturalhabitat.”” |. RemedyBrief at 9(quotingTenn. Valley Auth.437 U.S. all79 and citing S.

Rep. No. 93307, p. 2 (1973)eprinted in1973 U.S. Code Cong. & Admin. News 2289, 228G
alterationin I. RemedyBrief, and second alteration adde@he Environmental Intervenoiassert
that when considering whether vacatur is appropriaie Court should weigh heavily Congress’
intent for enacting the Endangered Species-Aehsuring the survival and recovery of threatened
or endangered specipamarily by conserving essential habitebeel. RemedyBrief at 9 (citing

Ctr. for Native Ecosystems v. Sada 795 F. Supp. 2d at 1243). They maintain that the

designation should not be vacated during remand, because it protects essendiafondbe
conservation ocfumping Mouse Seel. RemedyBrief at 9.

The Environmental Intervenors next argue that vacating the designationwarranted,
because vacatlikely would have dire consequencesttoeJumping MouseSeel. RemedyBrief

at 9. They insist thatacating the designation would exacerbateatreadyhigh-isk of extinction
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to the Jumping Mousg because (i) the Jumping Mouserequires“exceptionally specialized
habitat’ thathasbeenand ispresentlybeing lost which has resulteih extirpatiors, population

size reductions, and isolated populations;tfig Jumping Mous's habitatloss and extirpations
are expected to continue, aallil populationsidentified since 200%re ofinsufficientsizeto be
resilient without conservation protections; and (iii) since 2011, habitat loss has sublstantial
impactedat least eleven of the twentyne Jumping Mouse populatiottgat areknown to exist.

I. Remedy Brief at 9 (citing Jumping Mouse Status ReporB8a56). The Environmental
Intervenorsindicate thatthe Jumping Mouse’sssentialhabitat and resourceare being lost
primarily tograzing impactswhich include*trampling of streambanks, burrow collapsessoof
riparian cover, soil compaction, modification of riparian plant communities, iogvefater tables,
and the resulting microclimatic changes[.]I’ RemedyBrief at 310 (quoting Jumping Mouse
Status Report at 6, 897)(alteration inl. RemedyBrief). They indicate that, “because of ‘the
magnitude and imminence of grazing pressures onuthpipg nouse and its habitat,F[sh &
Wildlife] concluded ‘that livestdc grazing is the most significant factor causing continuing
impacts in five of the eight [designated unitsincluding foursubunits- 3A-B, 4C, 4E-- of the

six subunits thatite Stockman’s Associatiorchallenge |. RemedyBrief at 10 (quotingJumping
Mouse Status Report at 97, and citing Jumping Mouse Designation, 81 Fed. Reg: 14,300
05)(alterations added).

The Environmental Intervenordurther arglwe that vacating the designation would
significantly harmthe Jumping Mousebecause “even a short lapse in protection can be
devastating to populatioris.|. RemedyBrief at 10. They assert thafgrazingis expected to
contribute continuouslio the destruction of essential habitattfeJumping Mousgand, without
protections, & habitat can be lost to grazing in as little as three morlegl. RemedyBrief at
10 (citing Jumping Mouse Status Repor8at 93, 98. TheEnvironmental Interenorsalso assert
that, if the designation is vacated, tHederal agencies “would no longer be required to ensure
‘that any action authorized, funded, or carried out by such agensyfh as the issuance of a
grazing permit, ‘is not likely to . . result in the destruction or adverse modification of [critical]
habitat.” |. RemedyBrief at10-11 (quoting 16 U.S.C. §536(a)(2)jalterationsin 1. Remedy
Brief). They assertadditionally,that,if the designation is vacated, ththelisting’s protections

will not safeguard areas whithe Jumping Mouse does not occupSeel. RemedyBrief at 11.
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TheEnvironmental Intervenotigsist that unoccupied areas are essefatidhe Jumping Mouse’s
survival and recovery’ because occupied areas attachn insufficient amourtf suitable habitat
to sustain resilient population§eel. RemedyBrief at 11(citing Jumping Mouse Designation,
81 Fed. Reg. at 14,300). Thegntendthat the essential unoccupied @& eeovide habiat for
expanding theJumping Mouss population, connectivity, and transplantation/relocation if
necessaryas well aghe restoration ofietary-vegetation fothe Jumping Mouse Seel. Remedy
Brief at 11 (citing Jumping Mouse Designation, 81 Fed. Reg. at 14,300).

The Environmental Intervenorargue that the Stockman’s Associatiatiege butfail to
demonstratethat allowing the designationto remainin place during remand wouldnduly
prejudice their membersSeel. RemedyBrief at 1212. They indicate thahfter the designation
was finalized, the Stockman’s Associatiomaited for over eighteen months before filing the
Complaint. Seel. RemedyBrief at 12 (citing Jumping Mouse Designation at 14,263; Complaint
at 1). The Environmental Intervenassert thiathe Stockman’s Associatioidied for over one
year and a halgnd, as a result, they unreasonably allegedésignation should be vacated during
remandbecause oits overlyburdensome impacts dheir members.Seel. Remed\Brief at 12.
They contend that the Stockman’s Associatitange not satisfiethe requirement of showing “that
the maintenance of the designaturing remandwill meaningfully prejudice [their members],
not that [members] are prejudiced by its existence in perpetuityRemedyBrief at 12 (citing

Coal. of Ariz./N.M. Ctys., 2009 WL 8691098 at *4; P. RemBdief at 11)emphasisn I. Remedy

Brief).
The Enwronmental Intervenorgurther argue that any prejudidbat the designation
remaining in place during remand may cause to members of the Stockmsocsafien would be

minimal. Seel. RemedyBrief at 12. They assert that “[lless than 186 acres within critical
habitat havebeen excluded from livestock use, resulting in no adjustment to permitted numbers
or seasons of use[ith ‘many miles of stream and numerous water [aaeailable tdprovide

access for watering cattfe.l. RemedyBrief at 12 (QquotingJumping MouseHome Page at-6

The Intervenors note that the Stockman’s Associations argue that vacatingigstec
for unoccupied areas of the designation will not significantly impact the Jumping Mouse’
survival. Seel. Remedy Brief at 11 n.1 (citing P. Remedy Brief at 12). They contend that the
Stockman’s Associations’ “focus on survival ignores the fact that ‘thhpgse of establishing
“critical habitat” is for the [Fish & Wildlife] to carve out territory that is not only necessarthéo
species’ survivabut also essential for the species’ recovéry. Remedy Brief at 11 n.1 (quoting
Gifford Pinchot 378 F.3d at 1070)(alteration added)(emphasis in I. Remedy Brief).
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7)(alterations in. RemedyBrief). Theyalso assert thdlhe designation’smpacts on members of

the Stockman’s Associatiortsave been alleviated, because the United States Forest Service
constructed “upland water developments, and other ramgeovements to reduce grazing
pressure on riparian areas,” ensuring ‘[n]o reductions in permitted numbers or aigrifiange

in season of use was requiredamyallotment.” I. RemedyBrief at 12 (quotingJumping Mouse
HomePageat 6-7)(alteration inl. RemedyBrief). The Environmental Intervenorsontendthat

the designation being maintained during remand will result in no prejudice, least no
meaningful prejudice to members of the Stockman’s Associationghattke Court could further
reduce potential prejudice Isgtting a deadlintor Fish & Wildlife to correctanyadministrative

errors. Seel. RemedyBrief at 12 (citingCtr. for Biological Diversity v. Norton240 F. Supp. 2d

at 1109).

The Environmental Intervenorargue that vacatur is inappropriate, becalkef Fish &
Wildlife's potential errors are “minimal and easily rectifietl. RemedyBrief at 13. They indicate
that the Stockman’s Associations do not challdrgl & Wildlife's finding that the designation
is based on the best available scierfeeel. RemedyBrief at 13. TheéEnvironmental Intervenors
assert theFish & Wildlife couldcorrect potential errors with its economic impact analysis and/or
exclusion decision,because the Endangered Species Act reqtitgs & Wildlife to finalize
critical habitat designation within one year of issuing a proposed ruleiog lesspecies.Seel.
RemedyBrief at13 (citing 16 U.S.C. 88 1533(b)(6)(A)(ii), (C)(ii)). They also assert, ih&ish
& Wildlife mustaccountfor coss of water rightsupon which the designation infringaken the
Stockman’s Associations could expedite that process ifdaegnd shoulde willing to supply
Fish & Wildlife information regarding the dates and locasiai restricted access to their
members’ water rightsSee I. RemedyBrief at 13.

The Environmental Intervenors finally argue that, if the Codetides to vacate the
designation then it should limitvacatur to the subunitthat members of the Stockman’s

Associatios use Seel. RemedyBrief at 1314. They notethat, in_ Wyo. Snowmobile Ass/n

Judge Freudenthanjoined only the areas of critical habitathat the plaintiff arguedFish &
Wildlife did not considefor exclusion.Seel. RemedyBrief at 4. TheEnvironmental Intervenors
insist that vacatur tailored to the specific subunits which the Stockman’sidtssog’ challenge

in theComplaintwould redress injuries to their members and also guartir@getainment athe
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Jumping Mouss essentialprotections in other areasSeel. RemedyBrief at 4. They also
request alternatively, that, if the Court orders vacatur of the entire designétiemthe Court

shouldrequireFish & Wildlife to finalizea newdesignation “‘as soon as possible consider[ing]
what work is necessy to publish the final rule and how quickly that can be accomplished]|,
but] without regard toHish & Wildlife’s] other priorities under thEEndangered Species Act]

I. RemedyBrief at 14 (quoting Forest Guardians v. Babbitt, 174 F.3d 1178, 1193 (10th Cir.

1998))first two alterationsin I. RemedyBrief, third and fourth alterations added)The
Environmental Intervenoiigdicatethat such a deadliredsoshould be consistent with limitations
that theEndangered Species Asmts forth- a proposed designation issued within one year of the
Court order, and the finalized version issued no more than one yearSattr. RemedyBrief at

14 (citing Ctr. for Biological Diversity v. Norton, Nd2-1067 LH/RHS, 2003 WL 27384876t

*4 (D.N.M. Sept. 30, 2003)(Hansen,)J.Ihey note thdtish & Wildlife “do not appear to oppose
such a tweyear deadline.”l. RemedyBrief at 14 n.2 (citing D. Remedgrief at 5).

LAW REGARDING STATUTORY STANDING UNDER THE APA

Plaintiffs suing under the APA must show that their complaint is “arguably withirotiee z
of interests to be protected or regulated by the statute or constitutional guamamquestion.”

Ass’n of Data Processing Srv. Orgs. v.n@rn 397 U.S. 150, 153 (1970). Traditionally, federal

courts framed the zona-interests test as an issue of prudential standisg e.q.,Match-E-Be-

NashSheWish Band of Pottawatomi Indians v. Patchak, 567 U.S. 209, 224 (2BilR).

Warsewa 947 F.3d 1305, 1309 n.3 (10th Cir. 2020). The Supreme Court recently clarified that
the zoneof-interests analysis “is an issue that requires us to determine, using traditiosalf tool
statutory interpretation, whether a legislatively conferred calesetion encompasses a particular

plaintiff's claim.” Lexmark Int'l v. Static Control Component§72 U.S. 118, 127 (2014).

Notably, the test “often ‘conspicuously included the word ‘arguably’ in the t@stlicate that the

benefit of any doubt goes tioe plaintiff.” Lexmark Int’l v. Static Control Components, 572 U.S.

at 130 (quotingMatch E-Be-NashSheWish Band of Pottawatomi Indians v. Patchak, 567 U.S. at

225). Moreover, the test “forecloses suit only when a plaintiff's interestoararginally related
to or inconsistent with the purposes implicit in the statute that it cannot reasbaassumed that

Congress authorized the plaintiff to sue.&xmark Int’l v. Static Control Components72 U.S.

at 130 (internal quotation marks and citations omittés@eAir Courier Conference of Am. v.
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Am. Postal Workers Union, AFCIO, 498 U.S. 517 (1991)(concluding that postal employees are

not within the zone of interests that the Private Express statutes, 18 U.S.C. 3016938 39
U.S.C. 88 601-Ofyrotect). This “lenient approach” preserves the APA’s flexible judreraiew

provisions. _Lexmark Int’l v. Static Control Components, 572 U.S. at 130. There “need be no

indication of congressional purpose to benefit the wdeldlaintiff.” Clark v. Sec. Industry

Ass’n, 479 U.S. 388, 39800. Finally, whether a plaintiff's interest is protected “is to be
determined not by reference to the overall purpose of the Act in question . . .refideyce to

the particular provision of law upon which thiaiptiff relies . . . .” Bennett v. Spear, 520 U.S.

154, 17576 (1997). SeeLujan v. Nat'l Wildlife Fed’'n 497 U.S. at 883 But seeJonathan R.

Siegel,Zone of Interests92 Geo. L.J. 317, 336-37 (2004).

LAW REGARDING JUDICIAL REVIEW OF AGENCY ACTION

Under the APA,

[a] person suffering legal wrong because of agency action, or adversely affected or
aggrieved by agency action within the meaning of a relevant statute, iscetuitl
judicial review thereof. An action in a court of the United States seeking relief
other than money damages and stating a claim that an agency or an officer or
employee thereof acted or failed to act in an official capacity or under color of legal
authority shall not be dismissed nor relief therein be denied on the grouitdghat
against the United States or that the United States is an indispensable party. T
United States may be named as a defendant in any such action, and a judgment or
decree may be entered against the United States: Provided, that any mandatory or
injunctive decree shall specify the Federal officer or officers (by name or by title),
and their successors in office, personally responsible for compliance. Nothing
herein (1) affects other limitations on judicial review or the power or duty of the
court to dismiss any action or deny relief on any other appropriate legal or equitable
ground; or (2) confers authority to grant relief if any other statute that granetons

to suit expressly or impliedly forbids the relief which is sought.

5 U.S.C. 8 702 The APA sates that district courts can:

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found
to be-

(A) arbitrary, capricious, an abuse of discretion, or othemase
in accordance with law;

(B) contrary to -constitutional right, power, privilege, or
immunity;

(C) in excess of statutory jurisdiction, authority, or limitations,
or short of statutory right;

(D)  without observance of procedure required by law;

(E) unsuported by substantial evidence in a case subject to
sections 556 and 557 of this title or otherwise reviewed on the record
of an agency hearing provided by statute; or
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(F) unwarranted by the facts to the extent that the facts are
subject to trial de novo by the reviewing court.

5U.S.C. § 706.

UnderOlerhousev. Commodity Credit Corp:[rJeviews of agency action in the district
courts [under the APA] must be processed as appeals. In such circumstances theadistrict
should govern itself by referring to the Federal Rules of Appellate Procedi2e=3d at 1580

SeeWildEarth Guardians v. U.S. Forest Serv., 668 F. Supp. at 1323. “As a group, the devices

appellate courts normally use are generally more consistent with tkie fuEicial review scheme
than the devices that trial courts generally use, which presume nothing about thmeaseand
divide burdens of proof and production almost equally between the plaintiff and deferidaita

Mesa Livestock Grazing Ass'n v. U.S. Forest ServB8&5 F.R.D. at 272.

1. Reviewing Agency Factual Determiations.

Under theAPA, a reviewing court must accept an agency’s factual determinations in
informal proceedings unless they are “arbitrary [or] capricious,” 5 U.SAO6&)(A), and its
factual determinations in formal proceedings unless they are “unsupported $tansiab
evidence,” 5 U.S.C. §06(2)(E). The APA’s two linguistic formulations amount to a single

substantive standard of revieBeeAss’n of Data Processing Serv. Orgs., Inc. v. Bd. of Govs. of

the Fed. Reserve Sy§45 F.2d 677, 6884 (D.C. Cir.1984)(ScaliaJ.)(explaining that, as to

factual findings, “there is ngubstantivedifference between what [the arbitrary or capricious
standard] requires and what would be required by the substantial evidencentastit 36
impossible to conceive of a ‘nonarbitrary’ factual judgment supported only by evidentsertbat
substantial in the APA sense” (emphasis in origin@pealsoid. at 684 (“[T]his does not consign
paragraph (E) of the APA'’s judicial review section to pointlessness. The digifunbctionof
paragraph (E)- what it achieves that paragraph (A) does-na to require substantial evidence
to be foundwithin the record of closetecord proceedingso which it exclusively applies.”
(emphasis in original)).

In reviewing agency action und#re arbitraryor-capricious standard, a court considers
the administrative record or at least those portions of the record that the parties pre\adel
not materials outside of the recorlee5 U.S.C. §706 (“In making the foregoing determinations
the court shall review the whole record or those parts of it cited by a party.”); FegpRP. 16

(“The record on review or enforcement of an agency order consists. dhe. order
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involved; . . .any findings or report on which it is based; andthe pleadings, evidence, and other

parts of the proceedingpefore the agency; Ass’n of Data Processing Serv. Orgs., Inc. v. Bd. of

Govs. of the Fed. Reserve Sy&15 F.2d at 684 (“[W]hether the administrator was arbitrary must

be determined on the basis of what he had before him when he ac&ekglsoFranklin Sav.

Ass’n v. Dir., Office of Thrift Supervision934 F.2d 1127, 1137 (10th Cir991)(“[W]here

Congress has provided for judicial review without setting forthprocedures to be followed in
conducting that review, the Supreme Court has advised such review shall be camfihed t
administrative record and, in most cases, no de novo proceedings may be had.”). Tenth Circuit
precedent indicates, however, that the ordinary evidentiéeg ragarding judicial notice apply

when a court reviews agency actioBeeNew Mexico ex rel. Richardson v. Bureau of Land

Magmt., 565 F.3d 683, 702 n.21 (10th Cir. 2009)(citing Fed. R. Evid. 201(b))(“We take judicial
notice of this document, which is inded in the record before us in [another casaf)at 702
n.22. In contrast, the United States Courts of Appeals for the Ninth and El&ienihs have
held that taking judicial notice is inappropriate in APA reviews absent extraoydimcumstaoes

or inadvertent omission from the administrative reco&teCompassion Over Killing v. U.S.

Food & Drug Admin., 849 F.3d 849, 852 n.1 (9th Cir. 2017); Nat'| Min. Ass’n v. Sec. of U.S.

Dep't of Labor, 812 F.3d 843, 875 (11th Cir. 2016).
To fulfill its function under the APA, a reviewing court should engage in a “thorough,
probing, irdepth review” of the record before it when determining whether an agency’sdecis

survives arbitraryor-capricious review._Wyoming v. United States, 279 F.3d 1214, 1238 (10th

Cir. 2002])citation omitted). The Tenth Circuit explains:

In determining whether the agency acted in an arbitrary and capricious manner, we
must ensure that the agency decision was basedonsaleration of the relevant
factors and examine whether there has been a clear error of judgment. Werconsid
an agency decision arbitrary and capricious if the agency relied on factors which
Congress had not intended it to consider, entirely failedmsider an important
aspect of the problem, offered an explanation for its decision that runs counter to
the evidence before the agency, or is so implausible that it could not be ascribed to
a difference in view or the product of agency expertise.

Colo. Envtl. Coal. v. Dombeck, 185 F.3d 1162, 1167 (10th Cir. 199@bitrary-or-capricious

review requires a district court “to engage in a substantive review of the reawtbtmine if the
agency considered relevaffactors and articulated a reasoned basis for its conclusions,”
Olenhouse4?2 F.3d at 1580, but it is not to assess the wisdom or merits of the agency’s decision,

seeColo. Envil. Coal. v. Dombeck, 185 F.3d at 1172he agency must articulate the same
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rationale for its findings and conclusions on appeal upon which it relied ingteahproceedings.

SeeSEC v. Chenery Corp., 318 U.S. 80 (1943). While the court may not supply a reasoned basis

for the agency’s action that the agency does not give itself, the court should “uphold a decision of

less than ideal clarity if the agency’s path may reasonably be disceedrhan Transp., Inc.

v. Ark.-Best Freight Sys., Inc., 419 U.S. 281, 286 (1@rAt®rnal citations omitted).

2. Reviewing Agency Leqgal Interpretations

In promulgating and enforcing regulations, agencies must interpret feteakes, their
own regulations, and the Constitution of the United States of America, and emigtging those
interpretations apply three different deference standards, depending on the kind iskve.a
First, the federal judiciary accords considerable deference to an agency’s interpoéiatitatute

that Congress has tasked it with enforcirfgeeUnited States v. Undetermined Quantities of

Bottles of an Article of Veterinary Dry@2 F.3d 235, 238 (10th Cit994). This is known as

Chevrondeference, named after the seminal c&®vron, U.S.A., Inc. v. Natural Resource

Defense Council, Inc467 U.S. 837 (1984)Chevrori).*® Chevrondeference is a twetep

proces’ that first asks whether the statutory provision in question is clear and, if it ihaot,
asks whether the agency’s interpretation of the unclear statute is reason@bkeMaralex

Resources, Inc. v. Barnhardt, 913 F.3d 1189 199810th Cir. 2019). As the Tenth Circuit has

explained,

we must be guided by the directives regarding judicial review of administrative
agency interpretations of their organic statutes laid down by the Supreme Court in

18The case itself is unremarkable, wstinictive, does not explicitly outline the ndamiliar
two-step process of applyim@ghevrondeference, and does not appear to have been intended to
become a “big name” case at all. Its author, the Honorable John Paul Stevees Afssotiate
Justice of the Supreme Court, insists that the case was never intendedtéoacregime of
deference, and, in fact, Justice Stevens became dieewfondeference’s greatest detractors in
subsequent yearSeegenerallyCharles Evans Hughedjstice Stevens andet Chevron Puzz)e
106 Nw. U.L. Rev. 551 (2012).

1%There is, additionally, a threshold stephe secalled step zere which asks whether
Chevrondeference applies to the agency decision aG#EeCass R. Sunsteihevron Step Zeto
92 Va. L.Rev. 187 (2006). Step zero asks: (i) whether the ager@yeigron-qualified, meaning
whether the agency involved is the agency charged with administering the stitutxample,
the EPA administers a number of statutes, among them the Clean Air Act,. Rb.88206, 77
Stat. 392; (ii) whether the decision fits within the category of interpretations affdiue
deference- interpretation of contracts, the Constitution, and the agency’s own regulagomstar
afforded Chevrondeference, seee.g., U.S. West, Inc. v. FCC, 182 F.3d 1224, 1231 (10th
Cir. 1999)(“[A]n unconstitutional interpretation is not entitled @nevron deference.”); and
(i) whether Congress intended the agency to “speak with the force of law” ingribkidecision
in question,United States v. Mead Corp533 U.S. 218, 229 (2001)opinion letters by the
agency, for example, do not speak with the force of law and are thus not enti@ééwimn
deferenceseeChristensen v. Harris Cty529 U.S. 576 (2000). An affirmative answeatl three
inquiries results in the agency’s decision passing step zero.
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Chevron, U.S.A., Inc. v. Natural Resources Defensedlotnt.,467 U.S. 837..

(1984). Those directives require that we first determine whether Congress has
directly spoken to the precise question at issue. If the congressimmilisnclear,

we must give effect to that intent. If the statute isrgilor ambiguous on that
specific issue, we must determine whether the agency’s answer is based on a
permissible construction of the statute.

United States v. Undetermined Quantities of Bottles of an Article of Veterinary P2ug 3d

at 238 (citation ontted).

A number of policy considerations anim&hkevrondeference, among them: §fatutory

interpretationj.e., that Congress, by passing extremely epaded and vague organic statutes,
grants discretionary power to the agencies to fill in the stgtgtps; (ii)institutional competency,
i.e., that agencies are more competent than the courts at filling out the substamtinethair
field; (iii) political accountabilityi.e., that agencies, as executive bodies ultimately headed by the
President of the United States of America, can be held politically accourftabléneir
interpretations; and (ifficiency, i.e., that numerous, subjeatatter specialized agencies can
more eficiently promulgate the massive amount of interpretation required to maintain tegmo
regulatory state- found in the Code of Federal Regulations and other platiean a unified but
Circuit-fragmented federal judiciary can.

When agencies interpréfieir own regulations- to, for example, adjudicate whether a

regulated party followed ther courts accord agencies what is knowrasr or Seminole Rock

deference SeeAuer v. Robbins519 U.S. 452 (1997)&uer’); Bowles v. Seminole Rock & Sand

Co,, 325 U.S. 410 (1945). This deference is applied in the same mar@eeasndeference and

is substantively identicalThe Court has previously expressed its concerns #amrideference.

See e.g..Mohon v. Agentra, 400 F. Supp. 3d 1189, 1:281(D.N.M. 2019)Jarita Mesa Livestock

Grazing Ass’n v. U.S. Forest Service, 305 F.R.D. at-86 The Supreme Court recently

addressed whether it should overrlger deference irKisor v. Wilkie, 139 S. Ct. 2400, 2408

(2019). Although the Supreme Court declined to overhwier, the majority opinion took pains
to “reinforce its limits.” 139 S. Ct. 2408. The Court noted thaér deference is appropriate

“only if a regulation is genuinely ambiguous,” “even after a court has resorted to siiatitard
tools of interpretation.” 139 S. Ct. 2414. To earn deference in this scenario, thg’'sagenc

interpretation must still be “reasable.” 139 S. Ct. at 2415 (quoting Thomas Jefferson Univ. v.

Shalala 512 U.S. 504, 515 (1994))Auer deference is also “unwarranted™ “when a court

concludes that an interpretation does not reflect an agency’s authoritativeisexyesed ‘fair,
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[or] considered judgment.” 139 S. Ct. at 2414 (quoting Christopher v. SmithKline Beecham

Corp, 567 U.S. 142, 155 (2012)). Deference is therefore not appropriate where theorggulat
interpretation is not “the agency’s ‘authoritative’ or ‘official pogiticather than any more ad hoc

statement not reflecting the agency’s views,” 139 S. Ct. at 2416 (qunited States v. Mead

Corp, 533 U.S. 218, 2539 (2001)(Scalia, J., dissenting)), does not “in some way implicate [the
agency’s] substantive expesdi,” 139 S. Ct. at 2417, or is a convenient, post hoc rationalization to
defend past agency acti@eel39 S. Ct. at 2417.

Last, courts afford agencies no deference in interpreting the Constit&iat.S. West,
Inc. v. FCC 182 F.3d 1224, 1231 (10th Cir999)(“[A]n unconstitutional interpretation is not
entitled toChevrondeference. .. [D]eference to an agency interpretation is inappropriate not
only when it is conclusively unconstitutional, but also when it raises serm&itational

guestions.” (citinge.d.,Rust v. Sullivan500 U.S. 173, 1991 (1991))). Courts have superior

competence in interpretingand constitutionally vested authority and responsibility to
interpret-- the Constitution’s content. The presence of a constitutional claim does not take a
court’s review outside of th&PA, however-- § 706(2)(B) specifically contemplates adjudication

of corstitutional issues- and courts must still respect agency faeding and the administrative
record when reviewing agency action for constitutional infirmities; thdysjusuld not defer to

the agency on issues of substantive legal interpretaBeg.e.g.,Robbins v. U.S. Bureau of Land

Mgmt., 438 F.3d 1074, 1085 (10th Cir. 2006)(“We review Robbins’ [constitutional] due process

claim against the [agency] under the framework set forth iARR.").

3. Waiving Sovereign Immunity.

The APA waives sovereign immunity with respect to nooretary claimsSee5 U.S.C.
§ 702. The statute provides:

An action in a court of the United States seeking relief other than money damages
and stating a claim that an agency or an officer or erepltiyereof acted or

failed to act in an official capacity or under color of legal authority shall not be
dismissed nor relief therein be denied on the ground that it is against the United
States or that the United States is an indispensable party. The United States may
be named as a defendant in any such action, and a judgment or decree may be
entered against the United States:

5U.S.C. §02. Claims for money damages seek monetary relisifligtitutefor a suffered loss.”

Normandy Apartments, Ltd. W.S. Dep’t of Hous. & Urban Dev., 554 F.3d 1290, 1298 (10th Cir.

2009)(emphasis in original). Claims that do not seek monetary relief or that'sgeskfic

remedies that have the effect of compelling monetary relief” are not claimefatany damages.
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Normandy Apartments, Ltd. v. U.S. Dep’t of Hous. & Urban Dev., 554 F.3d at 1298. To determine

whether a claim seeks monetary relief, a court must “look beyond the face ohthlaint” and
asses the plaintiff's prime object or essential purpose; “[a] plaintiff's prinectie or essential
purpose is monetary unless the fimanetary relief sought has significant prospective effect or

considerable value apart from the claim for monetary reliédldfmandy Apartments, Ltd. v. U.S.

Dep’t of Hous. & Urba Dev, 554 F.3d at 1296 (quoting Burkins v. United States, 112 F.3d 444,

449 (10th Cir. 1997)).

The APA’s sovereign immunity waiver for claims “seeking relief other than money
damages” does not apply, however, “if any other statute that grants consent to saglgxpre
impliedly forbids the relief which is sought.” 5 U.S.C7/@. The Tucker Act, 28 U.S.C. 8846,
1491, permits district courts to hear some claims against the United Statés|dw states that
“district courts shall not have jurisdiction of any civil action or claim againstUtted States
founded upon any express or implied contract with the United States.” 28 UIRGE(&)(2). It
follows that the APA does not waive the United States’ sovereign immunity asttaaalaing
even when those claims seek relief other than money damages, such as declarmgtorgtvei

relief. SeeNormandy Apartments, Ltd. v. U.S. Dep’t of Hous. & Urban Dev., 554 F.3d at 1295.

Consequently, two questions determine whether the APA waiveSrited States’ sovereign
immunity as to a particular claim: “First, does [the] claim seek ‘relief other than manegge:s,’
such that the APA’s general waiver of sovereign immunity is even implicated? dSeoes the
Tucker Act expressly or impliedly forbid the relief that Normandy seeks, sutlhth@PA’s

waiver does not apply?Normandy Apartments, Ltd. v. U.S. Dep’t of Hous. & Urban Dev., 554

F.3d at 1296 (quoting 5 U.S.C. § 702).

LAW REGARDING 5 U.S.C. § 701(A) AND APA’s PRECLUSION OF JUDICIAL
REVIEW

The APA’s judicial review provisions are contained in 5 U.S.C. 880@1Section 701(a)
carves out two categories of agency decisions that are not subject to judicial lew&tes that
the APA'’s judicial review provisions do notgp “to the extent that (1) statutes preclude judicial
review; or (2) agency action is committed to agency discretion by law.” 5 U.S.C. 8.701(a)

1. Statutory Preclusion.

The APA “creates a ‘presumption favoring judicial review of administrativeoratt

Sackett v. EPA, 566 U.S. 120, 128 (2012)(quoting Block v. Cmty. Nutrition Inst., 467 U.S. 340,
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345 (1984)). The APA’'s presumption of judicial review is overcome only when there is

“persuasive reason to believe that such was the purpose of Congress.” Abbaitdradsow.

Gardner 387 U.S. 136, 140 (1967abrogated byCalifano v. Sanders. 430 U.S. 99 (1977)

Overcoming this presumption is a “heavy burden,” Dunlop v. Bachowski, 421 U.S. 560, 567

(1975),0overruled in parby Local No. 82, Furniture and Piano Moving, Furniture Store Drivers,

Helpers, Warehousemen & Packers v. Croyd87 U.S. 526 (1984and itis especially difficult

for Congress to preclude judicial review of constitutional claseeCuozzo Speed Techs., LLC

v. Lee, 136 S. Ct. 2131, 2141 (2016&gpre v. Dep’'t of Labqr275 F. 3d 59, 75 (D.C. Cir.

2001)(Silberman, J., concurring). The Supreme Court “has found the standardnehéhe
presumption favoring judicial review overcome, whenever the congressiondl timtgreclude

judicial review is ‘fairly discernible’ in the statutory schemeBlock v. Cmty. Nutrition Inst.

467 U.S. at 351 (quoting Ass’n of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. at 157).

Absent express preclusion, courts may still find that a statute’s reguatwgne precludes

judicial review. For example, in Block v. Community Nutrition Institute, the Supreme Court

concluded that the Agricultural Marketing Agreement Act of 1937 implicitly prediuthery
consumers from obtaining review of the Secretary of Agriculture’s milk marketsordé7 U.S.

340, 348 (1984). The Agricultural Marketing Agreement Act permitted the Secretary of
Agriculture to set minimum prices for milk productsompthe consent of twthirds of affected
dairy producers.See467 U.S. at 432. Consumers, meanwhile, had no right to participate in the
administrative process establishing market ord&se467 U.S. at 436. Dairy producers could
obtain judicial reviewof these orders after exhausting administrative reme@eg467 U.S. at

436. The Supreme Court concluded that allowing consumers to challenge the Seaetarg’s
“would severely disrupt this complex and delicate administrative scheme,” bechaseisat
every producer who also consumed dairy could challenge the Secretary of Agrisudtaiers
without first exhausting administrative remedies. 467 U.S. at 438.

2. Committed to Agency Discretion By Law.

The APA'’s exclusion of judicial review for action committed to agency discréty law

“Is a very narrow exception.Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410
(1971). As opposedto 5 U.S.C. § 701(a)(1) preclusion, which relies on evidence of Congressional
intent, courts may conclude that “even where Congress has not affirmativelydpieceview,

review is not to be had if the statute is drawn so that a court would have no meaningfutistanda
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against which to judge the agency’s exercise of discretion.” Heckler v. Chaney, 470 U.S. 821, 830

(1985). SeeCitizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. at 410 (citing S. Rep. No.

752, at 26 (1945)).

There is a tension between 5 U.S.C. 8§ 701(a)(2), which precludes review for agency action
“committed to agency discretion by law,” and 5 U.S.C. § 706(2)(A), which authorizes courts to
“set aside agency action, findings, and conclusions found to be . . . an abuse of discretion.” In
attempting to explain this apparent conflict, the Supreme Court first statedfthatjtdicially
manageable standards are available for judging how and when an agency should éxercise i
discretion, then it is impossible to evaluate agency action for ‘abuse of dis¢tetmhdiscretion

was committed to the agency under law. Heckl€thaney 470 U.S. at 830. Writing in dissent

in Webster v. Doe, Associate Justice Antonin Scalia argued instead that the phrase “cammitted

agency discretion by law” refers to the common law of judicial review of agenoynaetd6 U.S.
592, 609 (1988)(Scalia, J., dissenting). Thus, agency action is committed to itsotidnydaw
not when there is no law for a court to apply, but when it is “of the sort that isdnadli
unreviewable.” 486 U.S. at 610. Justice Scalia argued that traditiamakyiewable issues
“included principles ranging from the ‘political question’ doctrine, to sovereign imtsnu. . , to
official immunity to prudential limitations upon the courts’ equitable powersvhat can be
described no more precisely than a traditional respect for the functions die¢hé@nches.” 486

U.S. at 60809. SeeCharles H Kochm Jr., An Isstigriven Strategy for Review of Agency

Decisions 43 Admin. L. Rev. 511, 549-552 (1991).

The Supreme Court adopted Justice Scalia’s explanatlandnoin v. Vigil, 508 U.S. 182,

191 (1993)(“Over the years, we have read § 701(a)(2) to preclude judicial refiegrtain
categories of administrative decisions that courts traditionally havedeshas ‘committed to

agency discretion.” (citingVebster v. Dog486 U.S. at 608 (Scalia, J., dissenting))). It concluded

that 5 U.S.C. 8§ 701(a)(2) precluded judicial review of the Indian Health Servicesodetts
reallocate funds from the Indian @iren’s Program, because the “allocation of funds from afump
sum appropriation is another administrative decision traditionally redgjasdeommitted to agency

discretion.” Lincoln v. Vigil, 508 U.S. at 1921t compared an agency’s luagum allocationd

the decision whether to institute enforcement proceedings, noting thaehatre “a complicated
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balancing of a number of factors which are peculiarly within its expertisertalm v. Vigil, 508

U.S. at 191 (quoting Heckler v. Chaney, 470 U.S. at 831).

LAW REGARDING THE ENDANGERED SPECIES ACT

A paramount purpose of the Endangered Species Act is to “conserve endangered and

threatened species and the ecosystems on which they depggable for Ethical Treatment of

Property Owners v. United Stat€ssh and Wildlife Service852 F.3d 990, 994 (10th Cir.

2014)(*People for Ethical Treatment of Property Owrigcsting 16 U.S.C. 81531(b)). Congress,

in turn, vests power within two executive officershe Secretary of the Interior and the Secretary

of Commerce- to carry out the Act’s purposé&eePeople for Ethical Treatment of Prope®p2

F.3d at 994 (citing 16 U.S.C.1&32(15)). The Secretary of the Interior and the Secretary of
Commerce “delegate[] their implementation responsibilities to, respectively,ifin&Vildlife

Service] and the National Marine Fisheries Servicéebple for Ethical leatment of Property

852 F.3d at 994.
Before outlining the critical habitat designation process of Fish & Wildlife jmbportant
to understand how the Endangered Species Act first “defines the objects ofatsipns, that is

both ‘endangered spes’ and ‘threatened species.People for Ethical Treatment of Property

852 F.3d at 994“An endangered species ‘is in danger of extinction throughout all or a significant
portion of its range,” except for insect species determined to be pests tpng$em

overwhelming and overriding risk to manPeoplefor Ethical Treatmentof Prop.Owners 852

F.3d 990, 9945 (citing 16 U.S.C.8 1532(6)). “A threatened species is one ‘which is likely to
become an endangered species within the foreseeable fiataughout all or a significant portion

of its range.””Peoplefor Ethical Treatmentof Prop.Owners 852 F.3d at 99495 (quotingl16

U.S.C.8§ 1532(20)).
Following the listing of “endangered” or “threatened species,” the Endangere@<sSpeti
then“authorizes the Secretary of the Interior to list domestic or foreign epasi endangered or

threatened.”People foiEthical Treatmeniof Prop.Owners 852 F.3d at 995(quoting/yo. Farm

BureauFed'nv. Babbitt 199 F.3d 1224, 1231 (10th C2000)(citingl6 U.S.C. § 1533(alp))).

The Endangered Species Act, in turn, outlines at least five factors that teéaBeof Interior
considers when listing a species as “endangered or threatened: “(A) the preseaatendir
destruction, modificadn, or curtailment of its habitat or range, (B) overutilization for commercial,

recreational, scientific or educational purposes, (C) disease or predation, (Badbgquacy of
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existing regulatory mechanisms or (E) “other natural or manmade factorsnaffiés continued

existence.” People foiEthical Treatmentof Prop.Owners 852 F.3d at 995 (quotintp U.S.C. 8

1533(a)(1). Furthermore, “[0o]nce a species is so listed, it is afforded certain progctiod

federal agencies assurggecial obligations to conserve, recover and protect that spagigs.

FarmBureauFed'n 199 F.3d at 123 Peoplefor Ethical Treatmenbf Prop.Owners, 852 F.3d at

995 (citing_ Wyo Farm Bureau Fed'n, 199 F.3d at 1231)).

1. Fish & Wildlife’'s Critical Habitat Designation Rulemaking Process Pursuant
to the Endangered Species Act.

As discussed above, the Endangered Species Act’s purpose “is to provide a meaiomg whe
the ecosystems upon which endangered species and threatened species depend mayele conser
to provide a program for the conservation of such endangered species and threatéemt] 4je
U.S.C. 81531(b). The Endangered Species Act governs Fish & Wildlife’smaleéng when
listing species as threatened or endangered, and désmsapecies’ critical habitaeel6 U.S.C.

§ 1533(a)h). Fish & Wildlife shall promulgate specitsting regulations by determining
whether a species is threatened or endangered based on factors such as: “(A) the present or
threatened destruction, modification, or curtailment of [the species’] habitatnge;r&B)
overutilization for commercial, recreational, scientific, or educationglqas; . . . [and] (E) other

natural or manmade factors affecting its continued existence.” 16 U.S.C. § 153&8§a)B))(

(E). Fish & Wildlife stall make speciebsting determinations “solely on the basis of the best
scientific and commercial data available.” 16 U.S.C. 8§ 1533(b)(1)(A). The TarthitC
interprets 81533(b)(1)(A) as prohibiting Fish & Wildlife from considering economic impatts o

listing decisions.SeeN.M. Cattle Growers Ass 248 F.3d at 1280.

Fish & Wildlife, while listing species in accordance with regulations prgated not
inconsistent with 16 U.S.C. 8§ 1533(b), shall prudently and concurrently “designate anydiabitat
[the threatened or endangered species] which is then considered to be critical HebithS.C.

§ 1533(a)(3)(A)(1). Fish & Wildlife shall “designate critical habitat . . . on thgidof the best
scientific data available and after taking into édagation the economic impact, the impact on
national security, and any other relevant impact, of specifying any particular areéicas c
habitat.” 16 U.S.C. § 1533(b)(2). Fish & Wildlife may exclude any designated area @l critic
habitat “if [it] determines that the benefits of such exclusion outweigh the benefits of spgcifyi

such area as part of the critical habitat, unless . . . failure to designate such arezblsatitat

-121-


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1533&originatingDoc=I02c41d1014e611e7bc7a881983352365&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_7b9b000044381
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1533&originatingDoc=I02c41d1014e611e7bc7a881983352365&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_7b9b000044381

Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 122 of 241

will result in the extinction of the species concerned.” 16 U.S.C. § 1533(b)(2)Encdangered
Species Act’s interagency consultation provision mandates:

Each Federal agency shall, in consultation with and with the assistarkasio&[
Wildlife], insure that any action authorized, funded, or carried out by agehcy

... is not likely to jeopardize the continued existence of any endangered species or
threatened species or result in the destruction or adverse modification of biabita
such species.”

16 U.S.C. § 1536(a)(2).

2. Fish & Wildlife’'s Decisions Under the Endangered Species Act Must Afford
the Conservation of Threatened and Endangered Species the Highest Priority

The Supreme Court in Tennessee Valley Authority v. éfijbined the almostompleted

construction of Tellico Dam, which cost nearly $80,000,000.00 to build, because the plaintiff could
not ensure that the dam’s construction would not “jeopardize the snail@aittecritical habitat.”

437 U.S.at 153, 16566,168, 173, 195. In making the decision, the Supreme Court concluded
that Congress intended that actions taken under the Endangered Species Achdfogered
species the highest prioritySee437 U.S. at 174. The Supreme Court also determined that the
Endangered Species Act’s plain language indicates that “Congress viewaduthendangered

species as ‘incalculable. Tennessee Valley Auth. v. Hill, 437 U.S. at 187 (quoting H.R. 37, 93d

Cong., p 14 (19734)). Moreover, the Supreme Court reasoned that, even though enjoining the
dam’s construction would have substantialrexrnic and social consequences, Congress enacted
the Endangered Species Act “to halt and reverse the trend toward species extihetionemthe
cost.” 437 U.S. at 184. Providing some historical basis to contextualize the Agitseuthe
Supreme Court explained:

When Congress passed the Act in 1973, it was not legislating on a clean
slate. The first major congressional concern for the preservation of the endangered
species had come with passage of the Endangered Species Act of 1966, 80 Stat.
926, repealed, 87 Stat. 908. that legislation Congress gave tBecretary [of the
Interior] power to identify “the names of the species of native fish and wildlife
found to be threatened with extinction,” 8 1(c), 80 Stat. 926, as well as authorization
to purchase land for the conservation, protection, restoration, and propagation of
“selected species” of “native fish and wildlife” threatened with extinction. 88-2(

(c), 80 Stat. 926D27. Declaring the preservation of endangered species a national
policy, the 1966 Act directed aleéderal agencies both to protect these species
and “insofarasis practicableandconsistentvith the[ir] primary purposes 8 1(b),

80 Stat. 926, “preserve the habitats of such threatened species on lands under their
jurisdiction.” Ibid. (Emphasis added.The 1966 statute was not a sweeping
prohibition on the taking of endangered species, however, except on federal lands,
8§ 4(c), 80 Stat. 928, and even in those federal areas the Secretary was authorized to
allow the hunting and fishing of endangered species. § 4(d)(1), 80 Stat. 928.

In 1969 Congress enacted the Endangered Species Conservation Act, 83
Stat. 275, repealed, 87 Stat. 903, which continued the provisions of the 1966 Act
while at the same time broadening federal involvement in the preservétion o

-122-



Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 123 of 241

endangered species. Under the 1969 legislation, the Secretary was empowered to
list species “threatened with worldwide extinction,” § 3(a), 83 Stat. 275; in@udit

the importation of any species so recognized into the United States was pbhibit

§ 2, 83 Stat. 275. An indirect approach to the takingmdangered species was

also adopted in the Conservation Act by way of a ban on the transportation and sale
of wildlife taken in violation of any federal, state, or foreign law. 8§{{3) 83

Stat. 279.

Despite the fact that the 1966 and 1969 legislation represented “the most
comprehensive of its type to be enacted by any natiprto that time, Congress
was soon persuaded that a more expansive approach was needed if the newly
declared national policgf preserving endangered species was to be realized. By
1973, when Congress held hearings on what would later become the Endangered
Species Act of 1973, it was informed that species were still being lost at the rate of
about one per year, 1973 House Hearings 306 (statement of Stephen R. Seater, for
Defenders of Wildlife), and “the pace of disappearance of species” appearsd to b
“accelerating.”H.R.Rep.N0.93-412, p. 4 (1973)[;] H.R.Rep.No4B2, p. 4
(1973). Moreover, Congress was also told thaptimaary cause of this trend was
something other than the normal process of natural selection:

“[M]an and his technology hasif] continued at any ever
increasing rate to disrupt the natural ecosystem. This has resulted in
a dramatic rise in theumber and severity of the threats faced by the
world's wildlife. The truth in this is apparent when one realizes that
half of the recorded extinctions of mammals over the past 2,000
years have occurred in the most recery&ar period.” 1973 House
Hearings 202 (statement of Assistant Secretary of the Interior).

That Congress did not view these developments lightly was stressed by one
commentator:

“The dominant theme pervading all Congressional
discussion of the proposed [Endangered Species Act of W8&3]
the overriding neetb devote whateveeffort and resourceswvere
necessaryo avoid further diminution of national and worldwide
wildlife resources. Much of the testimony at the hearings and much
debate was devoted to the biological problem of extinction. Senators
and Congressmen uniformly deplored the irreplaceable loss to
aesthetics, science, ecology, and the national heritage should more
species disappear.” Coggins, Conserving Wildlife Resources: An
Overview of the Endangered Species Act of 1973NT3).L.Rev.
315, 321 (1975). (Emphasis added.)

The legislative proceedings in 1973 are, in fact, replete with expressicmscefc

over the risk that might lie in the loss aiyendangered speci€bypifying these
sentiments is the Report of the House Committee on Merchant Marine
and Fisheries on H.R. 37, a bill which contained the essential features of the
subsequently enacted Act of 1973; in explaining the need for the legislation, the
Report stated:

“As we homogenize the habitats in which these glamd
animals evolved, and as we increase the pressure for products that
they are in a position to supply (usuallgwillingly) we threaten
thei—and our own—genetic heritage.

“The value of this genetic heritage is, quite literally,
incalculable.”

“From the most narrow possible point of viawis in the
best interests of mankind to _minimize the losses of genetic
variations The reason is simple: they are potential resources. They
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are keys to puzzles which we cannot solve, and may provide answers
to questions which we have not yet learned to ask.”

“To take a homely, but apt, example: one of the critical
chemicals in the redation of ovulations in humans was found in a
common plant. Once discovered, and analyzed, humans could
duplicate it synthetically, but had it never existedr had it been
driven out of existence before we knew its potentialitiese would
never haveried to synthesize it in the first place.”

“Who knows, or can say, what potentialres forcanceror
other scourges, present or future, may lie locked up in the structures
of plants which may yet be undiscovered, much less analyzed?
Sheer selinterest impelsis to be cautious.

“The institutionalizationof that cautiodies at the heart of
HR.37..... K

H.R.Rep.N0.93-412, pp. 4-5 (1973) H.R.Rep.No.93#12, pp. 45 (1973).
(Emphasis added.)

Tennesse¥alley Auth. v. Hill, 437 U.Sat153, 174-78.

After outlining this important legislative history of the Endangered Speci¢stiie
Supreme Court underscored just how “concerned” Congress was “abautkim@vnuses that

endangered species might have and aboultrif@eseeable plaseich creatures rgehave in the

chain of life on this planet."”Tennesse&alley Auth. v. Hill, 437 U.S. at 179 (emphasistime

original).

3. Federal Courts May Review Fish & Wildlife’'s Area-Exclusion Decisions for
Abuse of Discretion

The Endangered Species Act’s 8 4(b)(2) critlzabitatexclusion provision states that:
[Fish & Wildlife] may exclude any area from critical habitat if [it] determines that
the benefits of such exclusion outweigh the benefits of specifying such qrad as
of the critical habitat unless [Fish & Wildlife] determines, based on the best
scientific and commercial data available, that the failure to designate such area as
critical habitat will result in the extinction of the species concerned.
16 U.S.C. 8 1533(b)(2). MWeyerhaeusethe Supreme Court determined that this criticabitat
exclusion provision is not exempt from judicial review as an APA, 8§ 701(a)(2) excefB9 S.
Ct. at 37172 (citing 16 U.S.C. § 1533(b)(2)). The Supreme Court aldated that the
§701(a)(2) exception only applies in the few cases where courts generally \aevealar agency

decision as unreviewable, “such as the allocation of funds from adumpappropriation, or a

decision not to reconsider a final actioMeyerhaeused 39 S. Ct. aB70 (citing_Lincoln v. Vigil

508 U.S. 182, 191 (1993); ICC v. Locomotive Eng’rs, 482 U.S. 270, 282 (1987)). Comparatively,

challenges to Fish & Wildlife’s impact analysis for its exclusion decisiars Vthe sort of routine
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dispute[s] that federal courts regularly review.” 139 S. GQ7at The Supreme Court concluded
that the 801(a)(2) exemption applies only to statutory provisions lacking agency arecisi
making standards against which courts may review such agensyodsdor abuse of discretion.

SeeWeyerhaeuset39 S. Ct. at 370 (citing Lincoln v. Vigib08 U.S. at 191). It determined that

the procedural mandate of the Endangered Species Adt{ls)@) requires Fish & Wildlife to
evaluate economic and other insgm before deciding whether to exclude a designated area of
critical habitat.Seel39 S. Ct. aB70. The Supreme Court recognized that the Endangered Species
Act’s exclusion provision was not “drawn so that a court would have no meaningful standar
aganst which to judge [] [Fish & Wildlife’s] exercise of [its] discretion’ not to ex&lid

Weyerhaeusel 39 S. Ct. aB71-72 (quoting Lincoln v. Vigil, 508 U.S. at 191)(alterations added).

Overall, it held that Fish & Wildlife’s exclusion decisions are reviewable jutiiciat abuse of
discretion, because, even though: “[tlhe word ‘may’ certainly confers timstren [Fish &
Wildlife] . . . it does not segregate [its] discretionary decision not ttué&drom the mandated
procedure to consider the economic and other impacts of designation when makingl{itsspe
decisions.” Weyerhaeuserl39 S. Ct. at 371. Or in other words, with this pronouncement, the
Supreme Court, clarified that Fish & Wildlife’s discretionary exclusion decisemes not
independent from the Endangered Species Act’'s 8§ 4(b)(2) procedural maWwdayerhaeuser

139 S. Ct. at 371.

LAW REGARDING ASSOCIATION STANDING

An organization may represent its members' interests provided it can estaditis{ajh
its members would otherwise have standing to sue in their own right; (b) the intesestss to
protect are germane to the organization's purpose; and (c) neither the claiedagsethe relief

requested requires the participation of individual members in the lawslint v. Wash. State

Apple Advertising Comm’n432 U.S. 333, 343 (19773eeAm. Forest & Paper Ass’n v. EPA,

154 F.3d 1155-59 (10th Cir. 1998)Arf associationrepresenting a clagsiust meet a similar

test for standing as individuals tio_eague olUnitedLatin Am. Citizens,N.M. (LULAC) v.

Ferrera 792 F. Supp. 2d 1222, 1232 (D.N.M. 2011)(Browning, J.).

1. Injury in Fact .

To meet the test's first prong, “the association must allege that itbengror any one of

them, are suffering immediate or threatened injury as a result of the challenged faitteoaant
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that would make out a justiciable case had the members thembebught suit.” Warth v. Seldin

422 U.S. 490, 511 (1975). Further, the Supreme Qxduhe United States of Amerigcaquires
allegations of “specific, concrete facts demonstrating that the challenged praatiodplaintiffs]
and that [plaintiffs] personallywould benefit in a tangible way from the court's intervention.”

Warth v. Seldin, 422 U.S. at 508.

2. Causation
“The issue in the causation inquiry is whether the alleged injury can be traced to the
defendant's challenged conduct, rather than to that of some other actor not befmerthe

Ecological Rights Found. v. Pacific Lumber, 230 F.3d 1141, 1151 (9tR@A) (citingLujan v.

Defenders of Wildlife 504 U.S. 555, 560 (1992). The Tenth Circuit has distinguished between

the injury-in-fact requirement and the causation requirement:

Whether an increased risk will or will not occur due to the agency action
determines whether a plaintiff has suffered injury in fact, not causationT]he
risk must be actual, threatened or imminent. However, once the plaintiff has
established the likelihood of the increased risk for purposes of injury in fact, to
establishcausation . . the plaintiff need only trace the risk of harm to the agesncy
alleged failure to follow the [law].

Comm. to Save the Rio Hondo v. Lucet02 F.3d 445, 45452 (10th Cir. 1996).The relevant

showing fa purposes of Article Il standing, is injury to the plaintifkeeFriends of the Earth,

Inc. v. Laidlaw Env. Services (TOC), Inc., 528 U.S. 167, 181 (2000).

3. Redressability.

To establish redressability, “a plaintiff must . establish it is likely, as opposed to merely

speculative, that the injury will be redressed by a favorable decigtmmim. to Save the Rio

Hondo v. Lucerp102 F.3d at 452A plaintiff seeking injunctive relief satisfies the redressability
requirement “by alleging a continuing violation or the imminence of a future dolati an

applicable statute or standardNRDC v. Sw. Marine 236 F.3d 985, 995 (9th Cir. 2000). rFo

purposes of a standing analysis, however, the court assumes that the afjagewlations have
occurred and asks whether a favorable decision in the case will redress the injiney peantiffs

have alleged. See Commio Save the Rio Hondo v. targ 102 F.3d at 452.To satisfy

redressability, the plaintiff need show only “the likelihood (as opposed to speciitatcertainty]

) that the injury will be redressed by a favorable decisidw. Ctr. for Biological Diversity v.

Clark, 90 F.Supp.2d 1300, 1310 (D.N.M. 1999)(Mecham, Senior Judfgkgre the plaintiff has

established that the challenged action causes him or her an ongoing injury in faat) treler
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invalidating and enjoining further engagement in the challenged adtlordress the injury See

Friends of the Earth, Inc. v. Laidlaw Env. Services (TOC), b8 U.S. at 185-186.

4, Germane to Its Purpose.

The final element for the association to show is that the interests it seakdetct pre

germane to the associatismpurpose. SeeFriends of the Earth, Inc. v. Laidlaw Env. Services

(TOQ), Inc., 528 U.S. dt81. MerriammWebster Online defines germane as (i) “closely akin” and

(i) “being at once relevant and appropriat&érmane, MarriarnWebster Onling(last visited

October 9, 2020)http://www.merriamwebster.com/dictionary/germane. Sometime standing is
confused with ripenessStanding and ripeness are closely related doctrines “in that each focuses
on whether the harm asserted has matured sufficiently to warrant judieiaeimtion.” Skull

Valley Band of Goshute Indians v. Niels@76 F.3d 1223, 1234 (10th C2004)(quoting Johnson

v. Missour, 142 F.3d 1087, 1090 n. 4 (8th Cir998). The difference between the two is that
standing concerns who may bring an action while ripeness concerns when ahenzeryi be

brought.SeeACORN v. City of Tulsa, Okla835 F.2d 735, 738 (10th Cir. 1987).

LAW REGARDING TAKINGS CLAIMS UNDER THE FIFTH AMENDMENT

The Takings Clause of the Fifth Amendment to the Constitution of the United,States
declares that “private property” shall not “be taken for public use, without jugtestsation.”
U.S. Const. amend. V. The Supremeu@ohas stated: “The Takings Clause of the Fifth
Amendment, applicable to the States through the Fourteenth Amendment, . . . prohibits the
government from taking private property for public use without just compensaRatazzolo v.

Rhode Island, 533 U.S. 606, 617 (2DMeeChicago, B. & Q.R. Co. v. Chicago, 166 U.S. 226

(1897). Supreme Court case law has revealed a spectrum of prohibited takings undén the Fif
Amendment. For example, a government actor can “take” property for the purposesitihthe
Amendment either by physically depriving the owner of the property or by placing upon the
property such restrictive regulations that the owner is effectively deprftheé ability to use the

property. SeePalazzolo v. Rhode Islan833 U.S. 606, 617 (2001)(noting that “even a minimal

‘permanent physical occupation of real property’ requires compensation under the, Ciads
that “a regulation which ‘denies all economically beneficial or productive use ofialhcequire
compensation under thEakings Clause”). The Court has even recognized the occurrence of

takings “when government actions do not encroach upon or occupy the property yet still affect and
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limit its use to such an extentPalazzolo v. Rhode Island, 533 U.S. at @ifing Pennsylvania

Coal Co. v. Mahon, 260 U.S. 393 (1922)). Justice Holmes articulated an important limitation i

proscribing the extent of government regulation of private property rights: “[W]hiegsomay
be regulated to a certain extent, if a regulation doedar it will be recognized as a taking.”

Palazzolo v. Rhode Islap833 U.S. at 61{citing Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,

415 (1922)).
Guided by this principle, the Supreme Court has offered some benchmarks to guide
lower courts in their determinations regarding “whether a particular government gaésroo

far and effects a regulatory takingPalazzolo v. Rhode Islan833 U.S. at 7. In Lucas v. South

Carolina Coastal Council, for instance, the Supreme Court determined thahst@mding certain

gualifications, “a regulation which ‘denies all economically beneficial or ptberiuse of land’

will require compensation under thi@akings Clause.” 505 U.S. 1003, 1015 (1922kalso505

U.S. at 1035 (Kennedy, J. concurring); Agins v. City of Tiburon, 447 U.S. 255, 261 (1980). Yet,
even “[w]here aegulation places limitations on land that fall short of eliminating all ecoradiyic
beneficial use, a taking nonetheless may have occurred, depending on a complex of factor
including the regulation's economic effect on the landowner, the extent to whiaggthation
interferes with reasonable investmdaicked expectations, and theacacter of the government

action.” Palazzolov. Rhodelsland 533 U.S. at 617 (citing Penn Central Transportation Co. v.

New York City, 438 U.S. 104, 124, 1978). The fundamental purpose of the Takings Elause

which is to prevent the government fromrftng some people alone to bear public burdens which,

in all fairness and justice, should be borne by the public as a whole,” Armstrong v. Uatteg St

364 U.S. 40, 49 (1960) is the unifying principle that must inform courts’ takings inquiSeg.

Pahzzolov. Rhoddsland 533 U.S. at 617.

For a TakingClause claim, state law determines what property rights &dsStopthe

BeachRenourishmentlinc. v. Fla. Dep't of Envtl.Prot, 560 U.S. 702, 707 (201@)Generally

speaking, state lawefines property interests....Yandevere v. Lloyd644 F.3d 957, 963 (9th

Cir.2011)( “[W]e look to state law to determine what property rights exist and theaeéosabject
to ‘taking’ under the Fifth Amendment.”).

ANALYSIS

For the reasons explained below, the Court concludes that: (i) the Stockman’s Associat

show sufficient concrete economic injuries to establish Article Il associatgiaading to
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challenge Fish & Wildlife's critical habitat designation for the Jumpitayuse specieqji) Fish

& Wildlife’s decision to use the incremental effects approach to consider econopactsm
associated with the designation is consistent with the Endangered Spettse§ A(b)(2); (iii)

Fish & Wildlife did not abuse its discretion by failingg¢onsider other designation costs, such as
compensating the members of the Stockman’s Associations for reducing thefuhleie water

rights, and the interference with members’ water rights does not amount togautiatter the Fifth
Amendment; (iv) te Stockman’s Associations administratively waived their claims challenging
Fish & Wildlife’s decision not to exclude Units 3 and 4 from the designation becausemtzeme

of the Stockman’s Associations raised any challenge to the inclusion of these xod(s, fer
subunit 3c, during the proposed designation’s public comment period; (v) notwithstanding the
waiver, however, Fish & Wildlife has provided a sufficiently reasoned exptamttisupport its
conclusion not to exclude Units 3 and 4 from the designation pursuant to the Endangered Species
Act’'s § 4(b)(2) and its internal Section 4(b)(2) Policy governing its decisiaking standards
regarding exclusion. Furthermore, because of the Court's rejection of thkm&tos
Associations challenges here, @aiins remedy unnecessary in this case. If the Court were to have
ruled favorably on any one of the aforementioned questions, however, the Court still would not
vacate the critical habitat designation in its entirety; rather, it would tail@twat a nerow
manner as to address only the units in which the Stockman’s Associations’ memlbecsscrete
injuries. This tailored vacatur would leave untouched remaining units of tiealchiabitat
designation.

l. THE STOCKMAN'’S ASSOCIATIONS SATISFY THE REQUISITE ELEMENTS

OF ASSOCIATION STANDING TO CHALLENGE FISH & WILDLIFE'S
CRITICAL HABITAT DESIGNATION OF UNITS 3 AND 4.

Otero Cattleman’s Associatioand Northern NM Stockman’s Associatiprthe two
plaintiff organizations composing the Stockman’s Associatiargjethat they have standing to
challenge Fish & Wildlife’s critical habitat designation of Units 3 and 4 forJtimaping Mouse
because they meet the three elements required for assadiatanmding: (j the members of the
Stockman’s Associations would otherwise have standing; (ii) the StockmasogiAsons were
established for a purpose that is relevant to their members’ interests that tkenaBtsc
Associations strive to proteand(iii) members éthe Stockman’s Associations are not required
to participate in the lawsuit based on claims and requests for i@gePetition at 17 (citingdunt

v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977)). Brig$in Response to
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Petitioners’Brief in Support of Petition for Review at#lL, filed September 23, 2019 (Doc. 32)
Fish & Wildlife contend that bottero Cattleman’s Associatiand NortherrNM Stockman’s
Association lacked association standing to bring this suit, alleging thaassaibiations’ members

fail to show the requisite “concrete injury” under Hunt v. Wash. State Apple Advarinth,

432 U.S. at 343Upon evaluation of two new declaratigdghatmembers of the Otero Cattleman’s
Associatiorsubmitted andeferencedn the Sockman’s Associations’ reply brief filed on October

18, 2019, Fish & Wildlife amended its position at the subsequent October 31, 2019 hearing.
Specifically referencing the evidence the Otero Cattleman’s Assocjatidiorthat the October

31, 2019 hearing, Fish & Wildlife conceded that@tero Cattleman’s Association had established

standing under Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. atS3[r. at 16:14

17:7 (Flanagan). In validating its new positiéigh & Wildlife's counsel, Ms. Devon Flanagan,
cited the newly submitted evidence that Otero County Cattleman Associatiorersamb Unit 4
of the critical habitat designation, and therefore, showtkleatiesignation of Unit 4 impacts their
allotments. Northern NM Stockman’s Associatianembersput forth noequivalent evidence,
however; sdMs. Flanagan maintained that tRerthern NM Stockmaihad fail to show standing

under Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. at 343.

For the purpose dhe Court’'s analysis, it will evaluate the standing of both the Otero
County Cattleman Association and therthern NM Stockman’s Associatipwhich comprise the
collective Stockman’s Associations.

A. THE MEMBERS OF THE STOCKMAN'S ASSOCIATIONS MEET THE
FIRST ELEMENT OF STANDING, BECAUSE THEY SHOW SUFFICIENT
ECONOMIC “INJURY IN FACT” THAT IS “FAIRLY TRACEABLE” TO
FISH & WILDLIFE'S DESIGNATION OF UNITS 3 AND 4 AS CRITICAL
HABITATS FOR THE JUMPING MOUSE, AND THERE IS “A
LIKE LIHOOD” THAT REMOVAL OF THE DESIGNATION WILL
‘REDRESS” THEIR ALLEGED ECONOMIC INJURIES.

Association standinig first elementunderHunt v. Wash. State Apple Advert. Comm’n

432 U.S. at 343emands that the association demonstrate an “injury in fact.” To meet the test’s
prong, thereforethe association must allege that its members, or any one of them, are suffering
immediate or threatened injury as a result of the challenged action of theasarotid make out

a justiciable case had the members thalres brought suit.” Warth v. Seldih22 U.S. at 511.

Further, the Supreme Court requires allegations of “specific, concrete dandssirating that the
challenged practices harm [plaintiffs] and that [plaintiffs] personally evbehefit in a tangible

way from the court's intervention¥Warth v. S&in, 422 U.S. at 508 Element one encompasses
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the “causation” inquiry as well, in that the injury must be “fairly tracefatdl defendants with “a

likelihood that the requested relief will redress the alleged inju§téel Co. v. Citizens for a

BetterEnv'’t, 523 U.S. 83, 10P3 (1998). In other words;[t]he issue in the causation inquiry is
whether the alleged injury can be traced to the defendant's challenged condudhaattethat

of some other actor not before the couBcblogicalRights Found. v. Pacific Lumbe230 F.3d

at 1151 (citingLujan v. Defenders of Wildlife 504 U.S. at 555)). The Tenth Circuit has

distinguished between the injuiy-fact requirement and the causation requirement:

Whether an increased risk will or willot occur due to the agency action
determines whether a plaintiff has suffered injury in fact, not causationT]he
risk must be actual, threatened or imminent. However, once the plaintiff has
established the likelihood of the increased risk fappses of injury in fact, to
establish causation ... the plaintiff need only trace the risk of harm to theyagen
alleged failure to follow the [law].

Comm. to Save the Rio Hondo v. Lucet2 F.3d at 4552. The relevant showing for purposes

of Article Il standing, is injury to the plaintiff.SeeFriends of the Earth, Inc. v. Laidlaw Env.

Services (TOC), Inc528 U.S. at 181.

In its response brief, Fish & Wildlife argued that the Stockman’'s Associatamks |
standingpecause none of their declarants own property within the critical habitghdgsn, and
none of the declarants can show that their access to water on their private prdpdéegrease
becausdhe designation.SeeResponse at 112. In advancing the argument, Fish & Wildlife
dismissed statements Stockman’s Association’s memitsthat the designation “lowers [their]
property values as a result of negative perception of land designated criticall’ teataltresus in
their “decreased access to wdte@eeMariano Lucero Decl. | 1kt 2; seealsoManuel Lucero
Decl.  15at3; Michael Lucero Decl. 1 15t 2; Medeiros Decl{ 15,at 3; Mershon Decl. 12,
at2. However, given Fish & Wildlife’s concession at the October 31, 2019, heagagding
Otero Cattleman’s Associatiostanding,seeTr. At 9:1710:3, the Court assumes thkish &
Wildlife maintains this argument only in connection to the standing of the Mo Stockman
Regardlessrish& Wildlife's argumentlacks a sound basis in the relevant facts.

Evidence demonstrates that members of bottOtieeo Cattleman’s Associati and the
Northern NM Stockman’s Associatigraze cattle in the Santa Fe and Lincoln National Forests,
both of which lie in or around Units 3 and 4 of the critical habitat designati®esScreening
Memo at 1112 (AR D00274546) (list of allotments affected by designatioGarlos Salazar Decl.

Decl. 19 12-15at 4; StoneDecl. 9 112 at4; Lucerq Decl. Y 5-8, 9at 2; Mariano Lucero
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Decl.q 6 at 2 Holcomb Medeiro®ecl. | 11 at3; GossDecl. 11, at3; MershonDecl. | 7, at3.

The economic impact analysisthe Screening Memthat thelndustrial Economicgeneratean
Fish & Wildlife’'s behalf “identified grazing as the main activity occurring within the areas
proposed for designation that is likely to experience ingofaotn the rule.” Screening Memo at 6
((AR D002740.). Furthermore, as Mr. Damien Schiff, Stockman’s Association’s counsel
explained at the October 31, 20h®aring, the nature of grazing allotments meansekian if an
association member does not own property within a given unit of land, she “has a righta
grazing allotment on Forest Service land,” which “entails the requirement tophaeaée base
property associated with that grazing allotmentr. at 4:2124 (Schiff). SeeTr. at7:198:1
(Schiff). Becauseof this right, as Mr. Schiff further noted, invarialiysh & Wildlife’s critical
habitat designation of Units 3 and 4 will increase costs to ranchers in the area beaaeselting
“negative economic impact” known as the “perceptional effects phenomenon.’5T&14t, 8:14

16 (Schiff).

When advancing the “perceptional effect phenomenon” economic impact theory, Mr.
Schiff cited a declaration from a certified thipdrty appraisethatthe Stockman’s Associations
commissionedwhich explains how the critical habitat designation reducesntir&et value of
ranchers’ associated base property ranct&seTr. at5:6-11(Schiff); Tr. at 8:14-16 (Schiff).
Relatedly, Stockman’s Associations’ members have submitted evidence detnagpgirat the
negative public perception associated with thmioperty as a result of the critical habitat
designation of Units 3 and 4 has resulted in decreased individual land vaeeRerceptional
Effects Memo at 1 (AR002726) Because the Supreme Court holds that a decrease in land value
resulting from a critical habitat designation is sufficient for an associatid@monstrate standing,
seeWeyerhaeuserl39 SCt. at 368 n.1, the Court holds that Stockman’s Associations members
have shown sufficient economic injury to satisfy element one of associatiomgtamdietHunt

v. Wash. State Apple Advert. Comm’n, 432 U.S. at 343.

Yet, even beyond the decreased maviies of their properties, association members, as
Mr. Schiff explained, face other immediate and lbegn costs related to the critical habitat
designation.. SeeTr. at 5:148:2 (Schiff). These costs are connected to burdens such as installing

fendng exclosures in grazing allotments and members’ anticipated reduction in the number of
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cattle grazed SeeTr. at 5:148:2 (Schiff) SeealsoPetition at 17. These costs, tied inherently to
the critical habitat designation, intersect with the members’ abilities to use tbiraaits.
Furthermore, members from both t@gero Cattleman’s Associaticend NortherrNM
Stockman’s Association can show economic injuries in the form of increasddtoegucosts
because athe critical habitat designatiorCITE In fact, upon the designation of Units 3 and 4 as
critical habitats, ranchers faced immediate increased ciizietiability related to their property
holdingsbecausé¢he additional burderthat theEndangered Species Act imposdsr example,
under theEndangered Species Agrrazing permit renewals will requife7 consultationsseel6
U.S.C. 8§ 1536(a)- consultations that can be onerous in terms of time and cost investment to
applicants. SeeScreening Memo at AR D00274142). Furthermore, th&ndangered Species
Act offers individuals power to enjoin any activity of others that violate&tidangered Species
Act, seel6 U.S.C. 8§ 1540(g), which can encompass a range of activities, including “habitat
modification or degradatigh 50 C.F.R. § 17.3. Thiguthoritymears that following the critical
habit designation of Units 3 and 4, Stockman’s Association members wiligzeied on a fiscal
and regulatory level in the immediacy and over the {emm, thus constituting sufficient
economic injury that is “fairly traceable” to Fish & Wildlife’s critical habit desigra of the

areas.Steel Co. v. Citizens for a Better Env’t, 523 U.S. at 102-03.

At the October 31, 201%earing, Mr. Schiff also contended that the critical habit
designation results in direct injuriesassociation members related to the requisite fencing of Units
3 and 4 following the designatiorSeeTr. at 5:148:2 (Schiff) ). SeealsoScreening Memo at
13-14 AR D002747D002748). Referencing the October 8, 20Medeiros Sppl. Decl., Mr.
Schiff explained thatalthough designated cattle lanes have been allowed in the Units following
the critical habitat designatior which allow members’ cattle to access the watering holes that
have otherwise been fenced off by the critical habitat dasmn-- the cattle lanes are inadequate
because they congest cattle movemedeeTr. at6:22-25 (Schiff) This congestion, in turn,
generates stress within the cattle, whidtmately could result in a reduction in tHestock
value. SeeTr. at7:1-7 (Schiff). Relatedly, as Mr. Schiff explained further, additional manageme
requirementshatincrease cattle congestiposebecausef the cattle lanes imposes obstacles on

ranchers’ abilities to manage their allotmen&eeTr. at7:1-7 (Schiff)). These obstacles, too,
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could result in a negative economic impact “above and beyond” thaseancheralready face
becaus®f the critical habitat designatiorseeTr. at7:10 (Schiff).

Finally, while it is true, as Mr. Schiff conceded!a October 31, 20]18earing, that none
of the Stockman’s Associations members live in one of the designated batiitat units, owning

private property within a designation is not essential for standi@geLujan v. Defenders of

Wildlife, 504 U.S. at 559. Rather, in accordance with Supreme Court precedent, the Court
emphasizes that the ranchers have permits, which allow them to usagoftiJnits 3 and 4 by

way of grazing allotmentsSeelLujan v. Defenders of Wildlife, 504 U.S. at®50ften, the values

of ranchers’ private properties are tied inherently to the values of these piahitdlow for
grazing on the associated allotmerithe Courtthereforedetermines that any form of restrictions
or regulations on these allotmemtdl impact invariably the value of ranchers’ private properties,
which therefore creates sufficient economic injury to association membersty satding’she

first element of standing undelunt v. Wash. State Apple Advertising ComnA32 U.S.at 343.

B. THE STOCKMAN'S ASSOCIATIONS MEET ELEMENT TWO OF
ASSOCIATION STANDING , BECAUSE THEY SEEK TO PROTECT THE
RANCHING INTERESTS OF THEIR INDIVIDUAL MEMBERS, WHICH
IS AN OBJECTIVE FOR WHICH THE ASSOCIATIONS WERE
FOUNDED TO PROTECT.

The association standing test's second elemequires the Stockman’s Associations to
show that “the interests it seeks to protect” hetbe interests of its individual rancher members

-- are “germane to the [organizations’] purpose[slLint Wash. State Apple Advertising Comm'n

432 U.S. at 343 Merriam-Webster Online defines germane as (i) “closely akin” and (ii) “being

at once relevant and appropriateGermane, _MerriarWebster Online (Online ed)

http://www.merriamwebster.com/dictionary/germdfeest visited September 3, 2020%eealso

Wyoming Trucking Ass’n, Inc. v. Bentsen, No.-@4/-01078, 1995 WL 333852, at *5.4 (D.

Wyo. Feb. 7, 1995)(“Webster's Third New International Dictionary (Unabridged) (197 hgslefi
germane ak%losely akin’ or having a close relationshif).

Carlos Salazar, President of the NorthHiv Stockman’s Association, and Gary Stone,
President of the Otero Cattleman’s Associatieglare that the Stockman’s Associations were
formed to protect the individual menmseranching interestsSeePetition at 11(citing Salazar
Decl. 11 57, at2; StoneDecl. 1 56, at1-2). The NortherrNM Stockman’s Association and the

Otero Cattleman’s Association, therefore, are memberdipn organizations, which means that
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the ranchemembers drive thassociationsltimate decisions and directions through their various
membershigrelated activities SeePetition at 1Xciting Salazar Decl. {13, at2; StoneDecl. 1
5-6, at 1-2). These activities range from voting for leadership candidates or serving in
organizational leadership roles to work on various initiatives that furthemagheciations’
overarching goalsSeePetition at 11(citing Salazar Decl. -3, at 2; Stone Decl. #6, at
2). The Stockman’s Associations would be hollow entities without their membership
constituencies.SeePetition at 11(citing Salazar Decl. -3, at 2; Stone Decl. %6, at 12).
In protecting these individual membersterests the Stockman’s Associationtherefore,are
protecting the purposes thate germane to their formation and continue to be germane for the
associations’ existence&eePetition at 11(citing Salazar Decl. {7, at 2; Stone Decl. 1 5-6,
at 1-2).
C. THE STOCKMAN'S ASSOCIATIONS MEET STANDING'S THIRD
ELEMENT , BECAUSE THE RELIEF THEY REQUEST DOES NOT
REQUIRE THEIR INDIVIDUAL RANCHERS’ PARTICIPATION
The association standing test’s third element requires that the Stockman’s Asseciati

demonstrate that “neither the claim asserted nor the relief requested requpastittipation of

individual members in the lawsuit.Hunt v. Washington State Apple Advertising Comm’n, 432

U.S. at 343. In thisase, the Stockman’s Associations request prospectiveashegh the form

of the Court holding unlawful, and setting aside, Fish & Wildlife’s critical hadeaignations of
Units 3 and 4. SeeP. Remedy Brief al-8. “Individual participation’ [of members] is not
normally necessary when an association seeks prospective or injuncti/érate members”;
however, “such participation would be required in an action for damages to aratss&Ci
members, thus suggesting that an associatiacton for damages running solely to its members

would be barred for want of the association's standing to sue.” United Food & Caahmerc

Workers Union Local 751 v. Brown Grp., Inc., 517 U.S. 544, 546 (1996)(ckingt v.

Washington State Apple Advertisit@omm’n 432 U.S. 333, 343). Association Standintisd

element does not pose a high burden on associations. As the Supreme Court explaiited in

Food & Commercial Workers Union Local 751 v. Brown Grp.,,|1B&7 U.S. at 544-45:

The tests first prong is grounded in Article Il as an element of the constitutional
case or controversy requirement. Resort to general principles, however, |deds to t
conclusion that the third prong is a prudential impediment that Congress may
abrogate. Hung requirement that an organization suing as representative include
at least one member with standing to present, in his or her own right, the claim
pleaded by the association is an Article Ill necessity for the association's

-135-



Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 136 of 241

representative suitunt’s second prong is complementary to the first, because it
raises an assurance that the association's litigators will themselves have a stake in
the resolution of the dispute, and thus be in a position to serve as the defendant's
natural adversary. But on@n association has satisfietlint’s first and second
prongs assuring adversarial vigor in pursuing a claim for which member Article IlI
standing exists, it is difficult to see a constitutional necessity for angythiore.

The third prong is best seen as focusing on matters of administrative convenience
and efficiency, not on elements of a case or controversy. Circumstantial evidence
of that prong's prudential nature is seen in the wide variety of other contexts in
which a statute, federal rule, or acceptechmonlaw practice permits one person

to sue on behalf of another, even where damages are sought.

See e.g, 42 U.S.C. § 20006¢f)(1).

In light of the lenient standard, and with the Supreme Court’s direction in mind, the Court
concludes that the Stockman’s Associations have satisfied association standidgeéethent
because by its nature, the relief requested by the Stockman’s Associations deegin®ttine
participation of individual members eithef the NorthernNM Stockman’s Associatio or the
Otero Cattleman’s Associatioklltimately then, because the Stockman’s Associations sufficiently
show that their individual (i) “members would otherwise have standing to sue in tmerrgh”

(i) “the interests [they] seek[] to protect arermgane to the [NortherlNM Stockman’s
Association’s and Otero Cattleman’s Association’s] purpose[s]” and (iii) “@eithe claim
asserted nor the relief requested requests the participation of individuaenseamthe lawsuit,”
the Court concludes thatetassociations have met the requisite elements of standingHunater

v. Washington State Apple Advert. Comm’n, 432 U.S. at 343.

Il. FISH & WILDLIFE'S DECISION TO USE THE INCREMENTAL EFFECTS
APPROACH IS AWELL -REASONED AND PERSUASIVE METHOD TO ASSESS
THE DESIGNATION'S ECONOMIC COSTS AND, BECAUSE FISH &
WILDLIFE NO LONGER CONFLATES ITS REGULATORY DEFINITIONS FOR
THE JEOPARDY STANDARD AND THE ADVERSE MODIFICATION
STANDARD, THE INCREMENTAL EFFECTS APPROACH IS CONSISTENT
WITH THE ENDANGERED SPECIES ACT'S 8§ 4(b)(2).

The Endangered Species Act’s process for designating critical habitat requirashhgat
Wildlife first give some consideration to the economic impact of designating thiibdat. See
16 U.S.C. 81533(b)(2). The Court first reviews this procedure and its connection to the
Endangered Species Act’s requirement that Fish & Wildlife consult witr éelderal agencies to
ensue that agencies do not authorize, fund, or carry out any action that might “result in the
destruction or adverse modification of habitat of” a listed species. 16 U.3.%368)(2).

Although the Tenth Circuit held iIN.M. Cattle Growers Ass’that the laseline or incremental

effects approach is inconsistent with the Endangered Species A¢b¥(8), the Tenth Circuit’s
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reasoning primarily focused on Fish & Wildlife’s nearly identical regulatory defirstifor
“jeopardize the continued existence,” and for “destruction or adverse modiii¢atb0 C.F.R.

§402.02 (effective October 31, 19843eeN.M. Cattle Growers Ass 248 F.3d at 1285. Since

the Tenth Circuit decideN.M. Cattle Growers Ass’rFish & Wildlife has formally codified the

incrementaleffects approachsee50 C.F.R. 824.19, and amended the adverse modification
standard’s definition such that the incremental effects approach accounts for stenthatogo
beyond the listing’s economic impact. The Court concludes that Fish & Wildlife’ofuthe
incremetal effects approach flows from Fish & Wildlife’s interpretation of “econommpact” in

the Endangered Species Act'd®)(2). 16 U.S.C. 8533(b)(2). AlthouglChevrondictates the
Court’s analysis of issues that turn on an agency’s interpretations of a stat@eytheoncludes

that Chevrondoes not apply, because the incremental effects approach’s codification is an

interpretative rule, rather than a legislative rule to whittevronapplies. Alternatively, if

Chevron applies, the Court would ctude that Fish & Wildlife is entitled t&€hevrondeference,
because the Endangered Species Actd¢b¥(2) does not address directly the economic impact
analysis methodology that Fish & Wildlife must use, and because Fish & Wildlégision to
use the incremental effects approach rests on a permissible construction afahgdfed Species

Act. Finally, althougiChevrondoes not apply, Fish & Wildlife is entitled to some deference under

Skidmore v. Swift & Cq.323 U.S. 134 (1944)8kidmore€). Fish & Wildlife’s amendment of the

adverse modification standard’s definition minimizes the concerns thaetith Tircuit voiced

in N.M. Cattle Grower's Ass’n, because the adverse modification standard’s curreniatefini

does not lead Fish & Wildlife to determine that designating critical habitatreslilt in no
incremental costs. The Court thus concludes that the incremental effectachponel
reasoned, has the power to persuade, and is no longer inconsistent with the Endangered Species
Act’'s mandatehat Fish & Wildlife consider the “economic impact” of designating critical habita
16 U.S.C. § 1533(b)(2).

A. THE ENDANGERED SPECIES ACT OFFERS A PROCEDURE UNDER

WHICH FISH & WILDLIFE MUST LIST A SPECIES AS THREATENED
OR ENDANGERED AND DESIGNATE CRIT ICAL HABITAT.

In 1973, Congress enacted the Endangered Species Act in response to concerns that
“various species of fish, wildlife, and plants in the United States have éedeared extinct as a
consequence of economic growth and development untampered by adequate concern and

conservation.” 16 U.S.C. B31(a)(1). Congress’ stated purpose for enacting the Endangered
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Species Act is “to provide a means whereby the ecosystems upon which endapgeesdand
threatened species depend may be conservedovae a program for the conservation of such
endangered species and threatened species.” 16 U.85581®). The Endangered Species Act
grants the Secretary of the Interior the authority to list species that he or she dstéontiae
endangered ohteatened® Seel6 U.S.C. 81533(a)(1). When determining whether to list a
species, the Secretary of the Interior “shall make determinatios®lely on the basis of the best
scientific and commercial data available to him after conducting a review of the stahes of
species.” 16 U.S.C. 833(b)(1)(A). The Tenth Circuit and other Courts of Appeals have
interpreted this statutory provision as “clearly bar[ring] economic coraidas from having a

seat at the table when the listing determination is being madld/: Cattle Growers Ass 248

F.3d at 1277.SeeAriz. Cattle Growers’ Ass’n606 F.3d at 1172 (“The decision to list a species

as endangered or threatened is made without reference to the economic effects okthat"jleci
After the Secretary of thinterior lists a species as endangered or threatened, “[e]ach Federal
agency shall, in consultation with and with the assistance of the Secretary, vagumeyt action
authorized, funded, or carried out by such agencyis not likely to jeopardize the continued
existence of any endangered species or threatened species.” 16 WL.536(a8(2). The Tenth

Circuit refers to this standard as the “jeopardy stand&rdyl. Cattle Growers Ass;n248 F.3d

at1283, and Fish & Wildlife defines “[jJeopardize the continued existence” as “engagji an
action that reasonably would be expected, directly or indirectly, to reduceciappyethe
likelihood of both the survival and recovery of a listed species in the wild by redum@ng t
reproduction, numbers, or distribution of that species,” 50 C.F.R. § 402.02.

The Endangered Species Act also requires that the Secretary of the Intenouyfeotly
with making” the listing determination “that a species is an endangered speei¢kreatened
species, desitate any habitat of such species which is then considered to be criticat.’habita
16 U.S.C. 81533(a)(3)(A)(i)). Moreover, the Secretary of the Interior “shall designéieat
habitat, and make revisions thereto, on the basis of the best scientific data available and after

taking into consideration the economic impact, the impact on national secudtgngrother

20n determining whether any species is an endangered species or a threatened species, the
Secretary of the Interior must consider the following factofs'tie present or threatened
destruction, modification, or curtailment of its habitat or range”;“dgwerutilization for
commercial, recreational, scientific, or educational purposes”;“digkase or predation”;
(iv) “the inadequacy of existing regttay mechanisms”; and (Vpther natural or manmade
factors affecting its continued existence.” 16 U.S.C. 8§ 1533(a)(1KA)-
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relevant impact, of specifying any particular area as critical habitat.” 16 \83$333(b)(2). The
Endangered Species Act provsddie following definition for critical habitat:

® the specific areas within the geographical area occupied by the
species, at the time it is listed in accordance with the provisions of seci8rofl5
this title, on which are found those physical @ldygical features (I) essential to
the conservation of the species and (ll) which may require special management
considerations or protection; and

(i) specific areas outside the geographical area occupied by the species
at the time it is listed in acodance with the provisions of section 1533 of this title,
upon a determination by the Secretary that such areas are essential for the
conservation of the species.
16 U.S.C. 81532(5)(A)(i){ii). Accordingly, the critical habit designation “may include specific
areas found both inside of and outside of the geographic area occupied by the spedies.”

Cattle Growers Ass 248 F.3d at 1282. In addition, the Secretary of the Interior

may exclude any area from critical habitat if he determines that the benefits of such
exclusion outweigh the benefits of specifying such area as part of the critical
habitat, unless he determines, based on the best scientific and commercial data
available, hat the failure to designate such area as critical habitat will result in the
extinction of the species concerned.
16 U.S.C. 1533(b)(2). After the Secretary of the Interior designates an areticakhabitat,
federal agencies must consult with himher to “insure that any action authorized, funded, or
carried out by such agency..is not likely to ... result in the destruction or adverse modification
of habitat of such species which is determined by the Secretatp be critical.” 18J.S.C.

81536(a)(2). The Tenth Circuit refers to this standard as the “adverse modifstaimiard,”

N.M. Cattle Growers Ass)n248 F.3d at 1283, and Fish & Wildlife defines “[d]estruction or

adverse modification” as “a direct or indirect alteration tipgreciably diminishes the value of
critical habitat as a whole for the conservation of a listed speti&§,C.F.R. § 402.02.

After consulting with another federal ageratyout an agency actipfish & Wildlife must
provide the federal agency a wriitestatement that sets forth Fish & Wildlife’s opinion,
summarizes the information on which the opinion is based, and details “how the agency action

affects the species or its critical habitat?6 U.S.C. 81536(b)(3)(A). If Fish & Wildlife

2When the Tenth Circuit decid@dlM. Cattle Growers Ass’rFish & Wildlife employed
a slightly different definition for “destruction or adverse modification”:

a direct or indirect alteration that appreciably diminishes the value of critiatdthab

for both the survival and recovery of a listed species. Such alterations include, but
are not limited to, alterations adversely modifying any of those physical or
biological features that were the basis for determining the habitat to be critical.

50 C.F.R. § 402.02 (effective October 31, 1984).
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determines that an agency action is likely to jeopardize a listed speciebbldcebf survival and
recovery or adversely modify the listed species’ critical habitat Rrstn& Wildlife must “suggest
[] reasonable and prudent alternatives” that do not jeopardizept@es or adversely modify
critical habitat. 16 U.S.C. 8536(B(3)(A). Conversely, if Fish & Wildlife determines that an
agency action is not likely to jeopardize a listed species’ likelihoodirefval and recovery or
adversely modify the listed sgies’ critical habitat, Fish & Wildlife must providihe federal
agency a written statement that:“§pecifies the impact of such incident taking on the species”;
(ii) “specifies those reasonable and prudent measuresecessary or appropriate to mirze
such impact”; and (iiiysets for the terms and conditions” with which the federal agency must
comply. 16 U.S.C. 8536(b)(4)(C)(i), (ii), and (iv).
B. ALTHOUGH THE TENTH CIRCUIT HELD IN N.M. CATTLE GROWERS
ASS'N THAT THE BASELINE OR INCREMENTAL EFFECTS
APPROACH IS INCONSISTENT WITH THE ENDANGERED SPECIES
ACT'S § 4(b)(2), FISH & WILDLIFE HAS SINCE CODIFIED THE
INCREMENTAL EFFECTS APPROACH THROUGH FORMAL
RULEMAKING AND AMENDED THE ADVERSE MODIFICATION

STANDARD'’S DEFINITION ON WHICH THE TENTH CIRCUIT RELIED
TO REACH ITS HOLDING.

The parties disagree how Fish & Wildlife should assess “the economic impaof .
specifying any particular area as critical habitat.” 16 U.S.C53(b)(2). The Stockman’s
Associatims argue that Fish & Wildlife “underestimated the economic impacts of the designatio
because it only took into account the incremental costs of the designation.” PetitthnEte
Stockman’s Associations contend that, when designating critical habitd&ntangered Species
Act mandates that Fish & Wildlife apply the coextensive approach, rather tharctemeéntal
effects approach, to economic analyseePetition at 120. The coextensive approach requires
Fish & Wildlife to analyze not only thdesignation’s economic impacts, but also “the costs beyond
the designation itself, including the costs associated with the listingeokpRcies, before
designating critical habit*- hence, according to the Stockman’s Associations, Fish & Wildlife
shoud assess costs that are “coextensive” with both the listing and the diesigriRetition at 19.
Fish & Wildlife counters, however, that the incremental approach, which condiders
designation’s economic impacts that “go[] beyond the listing itsalgmports with the
Endangered Species Act'sAf)(2), and it notes that it calculated $23,000,000.00 in economic
costs associated with the Jumping Mouse’s designation. Respdi&seRish & Wildlife argues

that the incremental approach it used to cakeuleconomic costs for the Jumping Mouse’s
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designation is different from the baseline approach that the Tenth Circuiedejedl.M. Cattle
Growers Ass’n, because, there, Fish & Wildlife used the baseline approach “to determive¢hat t
would bezero costs associated with designating critical habitat for the Southwestern Willow

Flycatcher.” Response at 17 (citiNgM. Cattle Growers Ass248 F.3d at 1280, 1285). Fish &

Wildlife argues that, although the Tenth Circuit interpreted the EndangereteSpet and

subsequently endorsed the coextensive approabh, Cattle Growers Ass’'no longer controls,

because Fish & Wildlife has since amended regulations upon which the Tentt K€ired, and
because Fish & Wildlife has since codified the incremleaffects approach “through formal
notice-andeomment rulemaking,” thus entitling it @hevrondeference. Response at 20.

Much of the parties’ briefs and arguments at the October 31, 2019, hearing center on the

extent to whichN.M. Cattle Growers Ass should guide the Court’s analysiSeePetition at 14

17; Response at 1&2; Tr. at 26:2464:20 (Schiff, Flanagan). IN.M. Cattle Growers Ass’n

several New Mexico agricultural groups challenged Fish & Wildlife’s criticaithfdesignation

for theWillow Flycatcher. SeeN.M. Cattle Growers Ass;m28 F.3d at 12780. The plaintiffs

argued that Fish & Wildlife’s adoption of the baseline approach to asseskeshlgnation’s
economic impacts was an “erroneous construction” of the Endangered Spettse§ 4b)(2).

N.M. Cattle Growers Ass’n428 F.3d at 1280. The Tenth Circuit described Fish & Wildlife's

rationale for the baseline approach:

The baseline approach utilized by the FWS is premised on the idea that the listing
of the specieéwhich will occur prior to or simultaneously with the [critical habitat
designation]) will have economic impacts that are not to be considered. The
primary statutory rationale for this position comes from 16 U.S.C. 8 1533(b)(1)(A),
which states that lisig determinations be made “solely on the basis of the best
scientific and commercial data available.” Thus, the baseline approach moves any
economic impact that can be attributed to listing below the baseline and, when
making the [critical habitat desigian], takes into account only those economic
impacts rising above the baseline.

N.M. Cattle Grower’s Ass’428 F.3d at 1280. Fish & Wildlife had determined that all economic

impacts that stem from the Willow Flycatcher’'s critical habitat designatiore vegually
attributable to the Willow Flycatcher’s listing determination, and, thus, Fighl&life concluded
that the Willow Flycatcher’s critical habitat designation would have eeomomic impactsSee

N.M. Cattle Growers Ass'M28 F.3d at 1280.

When the Tenth Circuit decidédl M. Cattle Growers Ass’m 2001, Fish & Wildlife had

interpreted the Endangered Species Act&§(2) as permitting the baseline approach when
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assessing a designation’s economic impacts, but Fish & Wildlife had not datifisterpretation

through the formal rulemaking procesSeeN.M. Cattle Growers Ass;28 F.3d at 1281. The

Tenth Circuit noted that, “[b]ecause the statutory interpretation resultihg ipaseline approach
has never undergone the formal rulemgkprocess, it remains an informal interpretation not

entitled to deference.” _N.M. Cattle Growers Assi28 F.3d at 1281 (citing Hunnicutt v. Hawk

229 F.3d 997, 1000 (10th Cir. 2000)). Rather than a@plgvrondeference, the Tenth Circuit
asked whethefFish & Wildlife’s baseline approach derives from an interpretation of the

Endangered Species Act's4fh)(2) that is “well reasoned’ and has the ‘power to persuade.

N.M. Cattle Growers Ass)428 F.3d at 1281 (quoting Fristoe v. Thompson, 144 F.3d 627, 631

(10th Cir. 1998)). While the Tenth Circuit did not conclude explicitly that the EndangereiéSpe
Act’s §4(b)(2) is ambiguous as to which economic impacts approach Fish & Wildbfeds
adopt, the Tenth Circuit interpreted the statutory textaaradyzed the Endangered Species Act’s
legislative history to determine whether the baseline approach comports withttite SeeN.M.

Cattle Growers Ass’28 F.3d at 1281-85.

The Tenth Circuit said that the “crux of the statutory dispute is grméting the meaning

of ‘economic impact.”” N.M. Cattle Growers Ass)n428 F.3d at 1283 (quoting 16 U.S.C.

§1533(b)(2)). Whereas Fish & Wildlife used the baseline approach and tettribearly all
economic impacts to causes other than the criticaltatabesignation, such as the listing
determination, the plaintiffs contended that Fish & Wildlife must consider afloacic impacts,
“regardless of whether those impacts are causeazkiamsively by any other agency action (such

as listing).” N.M. Cattle Growers Ass’n428 F.3d at 1283. The Tenth Circuit then traced the

parties’ conflicting interpretations to Fish & Wildlife’s lofigeld policy positions, which 50 C.F.R.
§ 402.02-- the regulatory provision that codifies Fish & Wildlife’s “jeopardy stadtiaand
“adverse modification standare reflects:

The root of the problem lies in the FWS’s long held policy position that
[critical habitat designations] are unhelpful, duplicative, and unnecessary. . . .

In turn, the policy position of the FWS fiadts root in the regulations
promulgated by the FWS in 1986 defining the meaning of both the “jeopardy
standard” (applied in the context of listing) and the “adverse maodification
standard” (applied in the context of designated critical habitat). Aciwativng
the jeopardy standard is action reasonably expected “to reduce appreciably the
likelihood of both the survival and recovery of a listed species.” 50 C.F.R.
8402.02. Action violating the adverse modification standard is action “that
appreciablydiminishes the value of critical habitat for both the survival and
recovery of a listed species.ld. Thus, the standards are defined as virtually
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identical, or, if not identical, one (adverse modification) is subsumeiebgther
(jeopardy).

N.M. Cattle Growers Ass;28 F.3d at 1283 (citation omitted). Because almost all action that

violates the adverse modification standard also violates the jeopardy stanslad VWFildlife had
concluded that the Willow Flycatcher's designation would nesult in any economic impacts
beyond the listing’s economic impacts, which play no consideration in Fish & Wadigéng

determinations.SeeN.M. Cattle Growers Ass'28 F.3d at 1283-84.

The Tenth Circuit disagreed with Fish & Wildlife’s position that designating driiedaitat
for the Willow Flycatcher would result in no economic impacts, in part becausst#tetory

language is plain in requiring some kind of consideration of economic inmghe [critical habitat

designation] phase.” .NI. Cattle Growers Ass;¥28 F.3d at 1285. Moreover, the Tenth Circuit
reasoned that 50 C.F.R. 402.02’s “definition of the jeopardy standard as fully ensmgphe

adverse modification standard renders any purported economic analysis done utdibasgine

approach virtually meaninglessN.M. Cattle Growers Ass;i428 F.3d at 128% In the Tenth

22The parties sometimes refer to this conflation of the jeopardy standard agm$eadv
modification standard as “functionafuivalence.” Response at 19; Reply at 9; TA%1213
(Flanagan). IrCape Hatteras Access Pres. All. v. U.S. Dep't of Intetloe Honorable Royce
Lamberth, Senior United States District Judge for the United States DistrittfQothne District
of Columbia, analyzet\.M. Cattle Growers Ass)mand noted that Fish & Wildlife’s regulatory
definitions for “jeopardize the continued existence,” and for “destruction or adveification”
are the basis for Fish & Wildlife’s “functional equivalence” of the effects of gstispecies with
the effects of designating critical habit&tape Hatteras Access Pres. All. v. U.S. Dep't of Interior
344 F. Supp. 2d at 1229. Judge Lamberth defined functional equivalence as “the theory that the
designation o€ritical habitat serves a minimal additional function separate from [] listing a species
-- that the effects of designation are mainly a subset of the effects of ligBage Hatteras Access
Pres. All. v. U.S. Dep't of Interior, 344 F. Supp. 2d at 1ATdge Lamberth then echoed the Tenth
Circuit by concluding that Fish & Wildlife’s regulatory definitions in 50 C.F8R02.02 are
inconsistent with the Endangered Species Act’s t8geCape Hatteras Access Pres. All. v. U.S.
Dep'’t of Interior 344 F. Supp. 2d at 129 (“The Tenth Circuit saw the same flaws in the
functional equivalence regulation that [] other circuits found repugnant.”).

The regulation, then, is the root of the Service’s doctrine of functional eguoel
the regulation pernst the Service to assert that actions meeting the adverse
modification standard almost always meet the jeopardy standard, making
consideration of jeopardy a proxy for consideration of adverse modification.

The effect of functional equivalence on economipact analysis and on
conservation efforts quickly follows. The doctrine and regulation hold that actions
interfering with conservation but not survival are not adverse modification or
destruction. Thus, the Service’s own regulation causes it to undéreut
importance of critical habitat, to underestimate the number of Section 7
consultations, and thus, to undercount the economic impact of its regulatioms whil
simultaneously undeprotecting the species it is statutorily charged with
protecting.

Cape Hatteras Access Pres. All. v. U.S. Dep't of Inte@dd F. Supp. 2d at 129.
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Circuit's view, Fish & Wildlife’'s baseline approach misconstrues the EndangeesmieSfAct’s

8 4(b)(2), because of Fish & Wildlife’s syllogistic ressng: (i) after listing a species, agencies
cannot act in ways that jeopardize the species’ survival and recovesftandesignating critical
habitat, agencies cannot act in ways that adversely modify the critical habit; (ist alirexctions

that adversely modify critical habitat also jeopardize the species’ survivateanslery, so
prohibiting actions that adversely modify critical habitat does not have any ecomopact$s
beyond the economic impacts of prohibiting actions that jeopardize a species; and, thus
(iif) designating critical habitat has no economic impacts beyond the economic imgdestisgof

a species.SeeN.M. Cattle Growers Ass'm28 F.3d all285;Cape Hatteras Access Preservation

Alliance v. U.S. Dep't of Interiqr344 F. Suppat 127 (“Circuit courts are uncomfortable with this

syllogism that threatens to, as a practical matter, remove from consideratemotiomic analysis
required by statute.”). The Tenth Circuit emphasized that it must “give somé¢ tefftee
congressioriadirective that economic impacts be considered at the time of critical habitat

designation.” N.M. Cattle Growers Assn428 F.3d al285 (citing Bridger Coal Co./Pac.

Minerals, Inc. v. Dir., Office of Workers’ Compensation Progra@®%/ F.2d 1150, 1153Qth

Cir. 1991)). The Tenth Circuit rejected the baseline approach, because “econoysis altaie
using the FWS’s baseline model is rendered essentially without meaning by 50 GI6ZR03Z”

N.M. Cattle Growers Ass)428 F.3d all285. Accordingly, the Tenth Circuit concluded that

“Congress intended that the FWS conduct a full analysis of all of the emoingpacts of a critical
habitat designation, regardless of whether those impacts are attributaeesively to other

causes.”N.M. Cattle Gowers Ass'n428 F.3d at 1285.

Two developments since the Tenth Circuit decibledl. Cattle Growers Ass’'im 2001

complicateN.M. Cattle Growers Ass’a applicability to this case.SeeColorado v. Fish &

Wildlife, 362 F. Supp. 3d at 988. First,@ifford Pinchotthe Ninth Circuit invalidated Fish &

Wildlife’s “adverse modification” definition in 50 C.F.R. 492.02, and Fish & Wildlife

subsequently amended its regulatory definibrGifford Pinchot, 378 F.3d at 1077. When the

23The Tenth Circuit did not invalidate the adverse modification definitidd.M. Cattle
Growers Ass’nbut it noted that, although Fish & Wildlife’s regulatory definitions‘jeopardize
the continued existence,” and “destruction or adverse modification,” were “ravebéf these
definitions “have been the cause of much confusion in that they inform thésHvWSpretation
of the ESA’s economic impact analysisN.M. Cattle Growers Ass’n248 F.3d at 1283. The
Tenth Circuit further noted that “federal courts have begun to recognize thatsths taey
produce are inconsistent with the intent and language of the ESAMM" Cattle Growers Ass)n
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Tenth Circuit decidedN.M. Cattle Growers Ass’mand when the Ninth Circuit decidésifford

Pinchot, 50 C.F.R. 8§ 402.02 defined “destruction or adverse modification” as
a direct or indirect alteration that appreciably diminishes the value of critiagtdthab
for both the survival and recovery of a listed species. Such alterations include, but
are not limited to, alterations adversely modifying any of those physical or
biological features that were the basis for determinindpéigtat to be critical.
50 C.F.R. 802.02 (effective October 31, 1984The Ninth Circuit reasoned that “it is logical and
inevitable that a species requires more critical habitat for recovery thardassaey for the
species[’] survival,” but an amcy action does not violate Fish & Wildlife’s adverse modification

standard unless the action would “‘appreciably diminish[] the value of critdaidt forboththe

survivalandrecovery of a listed species.Gifford Pinchof 378 F.3d at 1069 (quoting 50 C.F.R.

8402.02 (effective October 31, 1984))(first alteration added and second alteratBfional

Pinchotonly)(emphasis irGifford Pinchotonly). The Endangered Species Act defines “critical

habitat” as areas that are “essential to the consenValf a listed species. 16 U.S.C. 1532(5)(A).
The Ninth Circuit concluded that Fish & Wildlife’s adverse modification definitionntiaalicts
Congress’s express command” that Fish & Wildlife designate critical habitat tabiproh
destruction of areabat are essential to a listed species’ conservation, because it “fails teeprovid

protection of habitat when necessary only for species’ recovery.” Gifford Rjig¢h® F.3d

at106970. The Ninth Circuit further reasoned:

The [Fish & Wildlife Service]FWS could authorize the complete elimination of
critical habitat necessary only for recovery, and so long as the smaller amount of
critical habitat necessary for survival is not appreciably diminished, then no
“destruction or adverse modification,” as defined by the regulation, has taken place.
This cannot be right. If the FWS follows its own regulation, then it is obligated to
be indifferent to, if not to ignore, the recovery goal of critical habitat.

Gifford Pinchot, 378 F.3d at 1068 (quoting 50 C.F.R. §02.02 (effective October 31, 1984)).

SeeCape Hatteras Access Pres. All. v. U.S. Dep't of InteBd4 F. Supp. 2d at 1Z8bserving

that the fegulation hold[s] that actions interfering with conservation kmitsurvival are not
adverse modification or destruction”J.he Ninth Circuit thus held that the adverse modification
standard’s conjunctive phraseologyequiring consultation only when agency action appreciably

diminishes critical habitat’s value footh the survival and recovery of a listed speeiésets the

248 F.3d at 1283 n.2 (amy Sierra Club v. U.S. Fish and Wildlife Serv., 245 F.3d 434 (5th Cir.
2001)).
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bar too high,” and it invalidated Fish & Wildlife’s regulatory definition as contrarythie

Endangered Species Adgifford Pinchot 378 F.3d at 106%"

Second, in 2013, Fish & Wildlife cded the incremental effects approach through formal
rulemaking processesSeeRegulation Revisions for Impact Analysis, 78 Fed. Reg. 536261
50C.F.R. 8424.19. Section 424.19(b) of Title 50 of the Code of Federal Regulations governs
impact analysisor designating critical habitat, and it states:

(b) Prior to finalizing the designation of critical habitat, the Secretary
will consider the probable economic, national security, and other relevardtampa
of the designation upon proposed or ongoingygiets. The Secretary will consider
impacts at a scale that the Secretary determines to be appropriate, and will compare
the impacts with and without the designation. Impacts may be qualitatively or
guantitatively described.

50 C.F.R. 824.19(b). Thesecond half of the regulatory provision’s second sententeill
compare the impacts with and without the designatiems the incremental effects approach’s
textual basis in the codified regulation, 50 C.F.R. § 424.19(b), and it “provide[s] further guidance
on how the Services will consider impacts of critical habitat designatkagulation Revisions

for Impact Analysis, 78 Fed. Reg. 53,061.

The second phrase of the second sentence, “and will compare the impacts
with and without designation,” clifies that impact analyses evaluate the
incremental impacts of the designation. This evaluation is sometimes rdterred
as an “incremental analysis” or “baseline approach.” For the purpose of the impacts
analysis required by the first sentence of sectii)(2) of the Act, the incremental
impacts are those probable economic, national security, and other relevans impact
of the proposed critical habitat designation on ongoing or potential Federal actions
that would not otherwise occur without the designation. Put another way, the
incremental impacts are the probable impacts on Federal actions for which the
designation is the “but for” cause.

To determine the incremental impacts of designating critical habitat, the
Services compare the protections provided by the critical habitat designation (the
world with the particular designation) to the combined effects of all corigerva
related protectins for the species and its habitat in the absence of the designation
of critical habitat (the world without designatione. the baseline condition
including listing). Thus, determining the incremental impacts requires identifying
at a general level ghadditional protections that a critical habitat designation would
provide for the species. This determination does not require prejudging the precis
outcomes of hypothetical section 7 consultations. Finally, the Services determin
the probable impacf those incremental protections on Federal actions, in terms
of economic, national security, or other relevant impacts (the incremental
impacts).. .. Probable impacts to Federal actions could occur on private as well as
public lands.

24n 2019, Fish & Wildlife amended the adverse modification definition, which eads:
“Destruction or adverse modificatiomeans a direct or indirect alteration that appialgi
diminishes the value of critical habitat as a whole for the conservation of a ligeigssp
50 C.F.R. § 402.02.
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Finally, because the primary purpose of an economic analysis is to facilitate
the mandatory consideration of the economic impact of a designation ofl critica
habitat, to inform the discretionary 4(b)(2) exclusion analysis, and to determine
compliance with relevat statutes and Executive Orders, the economic analysis
should focus on the incremental impact of the designation.

Use of an incremental analysis in each of these contexts is the only logical
way to implement the Act. The purpose of the impact analgdis inform the
Secretary's decision about whether to engage in the discretionary exchaimisa
under the second sentence of section 4(b)(2) of the Act (addressed in paragraph
(c)). To understand the difference that designation of an area as ¢ratintdt
makes and, therefore, the benefits of including an area in the designation or
excluding an area from the designation, one must compare the hypothetical world
with the designation to the hypothetical world without the designation. For this
reasonthe Services compare the protections provided by the designation to the
protections without the designation. This methodology is consistent with the
general guidance given by the Office of Management and Budget to executive
branch agencies as to how tinduct costenefit analyses.

Regulation Revisions for Impact Analysis, 78 Fed. Reg. 53¢261As discussed above, the Tenth

Circuit determined irN.M. Cattle Growers Ass’tthat Fish & Wildlife's interpretation of the

Endangered Species Act'difb)(2)to support its adoption of the baseline appreaethich had
not undergone the formal rulemaking processas not entitled t&€hevrondeference.SeeN.M.

Cattle Growers Ass'n248 F.3d at 1281. Should the Court determine, however, that the

Endangere&pecies Act’s & (b)(2)does not addresghat economic impact analysis methodology
Fish & Wildlife should apply to critical habitat designations, Fish & Wildlife's prigation of

the incremental effects approach renders N.M. Cattle Growers less’'apptable.

C. UNDER TENTH CIRCUIT PRECEDENT, CHEVRON DOES NOT APPLY
TO FISH & WILDLIFE'S CODIFICATION OF THE INCREMENTAL
EFFECTS APPROACH, BECAUSE THE INCREMENTAL EFFECTS
APPROACH REPRESENTS AN INTERPRETIVE RULE, NOT A
LEGISLATIVE RULE, AND CHEVRON APPLIES ONLY TO
LEGISLATIVE RULES.

The Stockman’s Assaaiions and Fish & Wildlife disagree whether Fish & Wildlife’s
interpretation of the Endangered Species AcZgIg(2) is entitled taChevrondeference. See
Response at 20; Reply at 10. Moreover, the Stockman’s Associations, Fish &aNdduf the
Environmental Intervenors dispute whether the Endangered Species A@X?3 is ambiguous
about which economic impact analysis Fish & Wildlife should apply to critical habitat
designations SeeResponse at 20; Reply at 10; Tr. at 60:17-64:20 (Shannon). The APA contains
a framework for judicial review of agency determinatior®e5 U.S.C. §/06. Whether the
Endangered Species Act's4f)(2) permits Fish & Wildlife to use the incremental effects
approach to assess the economic impact of designating critical habitat is a questiariony stat

interpretation, so the Court must determine whether EisWildlife’s decision to usehe
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incremental effects approach is “in excess of statutory jurisdiction, rétythar limitations, or
short of statutory right.” 5 U.S.C. ®6(2)(C). The Tenth Circuit has noted, however, that

[a]ppellate review under RA section 706(2)(C) proceeds under the famil@mevron

framework.” WildEarth Guardians v. U.S. Fish and Wildlife Serv., 784 F.3d 677, 683 (10th Cir.

2015)(quotindowa League of Cities v. EPA, 711 F.3d 844, 876 (8th Cir. 2013))(alteration added)

The Court concludes, however, th@hevrondoes not apply, because the incremental effects
approach flows from an interpretive rule andfnom a legislative rule to whicBhevronapplies?®

Alternatively, if Chevronapplies, the Court would conclude thié tEndangered Species Act’s

8§ 4(b)(2) does not address directly the economic impact analysis methodologghh&atildlife
must usethat Fish & Wildlife’s decision to use the incremental effects approach rests on a
permissible construction of the Endgned Species Act and, thiisatFish & Wildlife would be

entitled toChevrondeference.

1. ChevronDictates the Court’'s Analysis, Because Fish & Wildlife's Use
of the Incremental Effects Approach Flows from Fish & Wildlife's
Interpretation of “Economic Impact” in the Endangered Species Act's

8§ 4(b)(2).

Fish & Wildlife notes that “numerous courts have upheld the Service’s discretiohz® uti

the incremental effects approach.” Response at 21 (ditizg Cattle Growers’ Ass’n606 F.3d

at 1173;Cape Hatteras Access Pres. All. v. U.S. Dep't of the ibnteB44 F. Supp. 2d at 129;

Fisher v. Salazab656 F. Supp. 2d at 1371; Colorado v. Fish & Wildlife, 362 F. Supp. 3d at 988).

Of these cases, onfyolorado v. Fish & Wildlifewas decided by a court that the Tenth Circuit

binds, and in none of these casls the court ask wheth&hevronapplies to the Endangered
Species Act’s &(b)(2) in the first place. Rather, most courts have assessed Fish & Wilddée’s u
of the baseline/incremental effects approach under the highly deferehtiedrs-or-capricious

standardsee e.g.,Ariz. Cattle Growers’ Ass’n606 F.3d at 1163, 117Bisher v. Salaza656 F.

Supp. 2d al365, 137273, in accordance with the APA’s judicial review provisisae5 U.S.C.

25As the Court discusses below in Part 11.D, where a court determineSheatondoes
not apply to an agency decision or action,¢bart must consider the decision or action “under
the framework set forth iBkidmorej/. Swift & Co., 323 U.S. 134 (1944)8kidmoré)].” Carpio
v. Holder, 592 F.3d 1091, 1098 (10th Cir. 2010)(citMgGraw v. Barnhart450 F.3d 493, 500
(10th Cir. 2006)). Although thgkidmoreframework is less deferential than thatdhevron an
agency’s interpretation of a statute under $&dmoreframework “may merit some deference
whatever its form, given the specialized experience and broader investigatiomfoamation
available to the agency and given the value of uniformity in its administratidejudicial
understandings of what a national law require$4tGraw v. Barnhart450 F.3d at 501 (quoting
United States v. Mead Corp., 533 U.S. at 234).
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§706(2)(A). For example, iRisher v. Salazathe plantiffs challenged Fish & Wildlife’s use of

the baseline approach, and the Honorable William Henry Stafford, Jr., United Ssaties Judge
for the United States District Court for the Northern District of Florida, concludeaid thie
“[p]laintiffs have failed to demonstrate that the FWS’s choice of method waaay or

capricious.” Fisher v. Salaza656 F. Supp. 2d dt37273. The Ninth Circuit similarly held in

Ariz Cattle Growers’ Ass’that Fish & Wildlife's use of the baseline approach is mbitary or

capricious.See606 F.3d at 1172.

Under theAPA, a reviewing court must accept an agency’s factual determinations in
informal proceedings unless they are “arbitrary [or] capricious,” 5 U.STO6)(A), and its
factual determinations in fmal proceedings unless they are “unsupported by substantial
evidence,” 5 U.S.C. 806(2)(E). Section 706 sets the following framework for judicial review of
agency determinations:

To the extent necessary to decision and when presented, the reviewing co

shall decide all relevant questions of law, interpret constitutional andosyatu

provisions, and determine the meaning or applicability of the terms of an agency

action. The reviewing court shall

(1) compel agency action unlawfully withheld or unreasonably delayed;
and

(2) hold unlawful and set aside agency action, findings, and conclusions
found to be-

(A) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or
immunity;

(C) in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right;

(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject
to sections 556 anB57 of this title or otherwise reviewed on the

record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts
are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record o
those parts of it cited by a party, and due account shall be taken of the rule of
prejudicial error.

5U.S.C. 8§ 706. The arbitranr-capricious standardees U.S.C. § 706(2)(B), and the subttal-

evidence standardee5 U.S.C. 8706(2)(E), amount to a single substantive standard of review.
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SeeAss’n of Data Processing Serv. Orgs., Inc. v. Bd. of Govs. of the Fed. Reserve Sys., 745 F.2d

at 68384 (explaining that, as to factual findings, “there isnbstantivalifference between what
[the arbitrary or capricious standard] requires and what would be required by thensabst
evidence test, since it is impossible to conceiva thonarbitrary’ factual judgment supported

only by evidence that is not substantial in the APA sense” (emphasis in origibkdder the

arbitrary-or-capricious standard, “review is narrow and deferential; we must uphold the agency’s

action if it has articulated a rational basis for the decision and has consielenstht factors.

Mountain Side Mobile Estates P’ship v. Sec’y of Hous. and Urban Dev., 56 F.3d 1245, 1250 (10th

Cir. 1995)(quoting Colo. Dep’t of Soc. Servs. V. U.S. Dep't of Health & Biur8ervs.29 F.3d

519, 522 (10th Cir. 1994)).
The arbitraryor-capricious standard generally does not apply to questions of $&e.

Mountain Side Mobile Estates P’ship v. Sec'y of Hous. and Urban Dev., 56 F.3d at 1250

(“However, these limitations do not apply to questions of lav&lingluff v. Occupational Safety

& Health Review Comm’n425 F.3d 861, 866 (10th Cir. 2005)(sani@lit seelnterstate Erectors,

Inc. v. Occupational Safety and Health Review Comm’n, 74 F.3d 223, 226 (10th Cir. 199%)(stati

that “the [Occupational Safety and Health Review] Commission’s legal contdusith generally
be upheld if found not to be arbitrary, capricious, an abuse of discretion or otherwise not in
accordance with law” (citing 5 U.S.C. 8 706(2)(A)).

The APAdirects courts to set aside agency actions that are taken “in excess of
statutory jurisdiction, authority, or limitations, or short of statutory right.” 5CL.S

§ 706(2)(C). Because of this provision, “an essential function of our review under
the APA s determining whether an agency acted within the scope of its authority.”
Copar Pumice Co. v. Tidwell, 603 F.3d 780, 801 (10th Cir. 2010). Ifitis otherwise
appropriate, we apply the test established by Chevron, U.S.A., Inc. v. Natural
Resources Defensgouncil 467 U.S. 837 .. (1984), when asking whether an
agency has acted within its authorityeePub. Lands Council v. Babbitt, 167 F.3d
1287, 129304 (10th Cir. 1999)seealsolowa League of Cities v. EBA11 F.3d

844, 876 (8th Cir.2013)(“Appellate review under APA section 706(2)(C) proceeds
under the familiar Chevron framework.”).

WildEarth Guardians v. U.S. Fish and Wildlife Serv., 784 F.3d at 683. Thus, where “the issue

turns on [an agency’s] interpretation of a statutedmiaisters, our analysis is dictated by

Chevron” Sierra Club v. U.S. E.P.A., 99 F.3d 1551, 1555 (10th Cir. 1996). Moreover, the

“[flailure to apply the correct legal standard..is grounds for reversal."Mountain Side Mobile

Estates P’ship v. Sec'of Hous. and Urban Dev., 56 F.3d at 1250 (quoting Nielson v. Sullivan
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992 F.2d 1118, 11120 (10th Cir. 1993))(alteration in Mobile Estates P’ship v. Sec’y of Hous.

and Urban Dev.).

Whether the Endangered Species Act4(l®(2) permits Fish & Wildfe to apply the
incremental effects approach to determine the economic impact of designiitag labitat is a
matter of statutory interpretation. The Court must determine whether Fish & Wildlife's use of the
incremental effects approach is consistsith the congressional mandate that Fish & Wildlife
“designate critical habitat... on the basis of the best scientific data available and after taking into
consideration the economic impact .of specifying any particular area as critical habitat8
U.S.C. 81533(b)(2). The parties do not argue that the Court should apply the APA’s arbitrary
capricious standard, and the Court further holds that such standard is inappbdblel question

before it. Accordingly, Chevrodictates the Court’analysis.

The federal judiciary accords considerable deference to agencies’ interpeetdtibeir
own organic statutes the statutes Congress has tasked an agency with enforcing, from which it

derives its authority to acSeeUnited States v. Undetmined Quantities of Bottles of an Article

of a Veterinary Drug22 F.3d at 238. This deference is knowrCagvrondeference, and it

involves a twestep process: first asking whether the statutory provision in question is dear, a
then, if it is notclear, asking whether the agency’s interpretation of the unclear statute is a

reasonable one.SeeUnited States v. Undetermined Quantities of Bottles of an Article of a

Veterinary Drug 22 F.3d at 238. As the Tenth Circuit has explained,

we must be guidebly the directives regarding judicial review of administrative
agency interpretations of their organic statutes laid down by the Supreme Court in
[Chevron] Those directives require that we first determine whether Congress has
directly spoken to the presg question at issue. If the congressional intent is clear,
we must give effect to that intent. If the statute is silent or ambiguous on that
specific issue, we must determine whether the agency’s answer is based on a
permissible construction of the stiu

United States v. Undetermined Quantities of Bottles of an Article of a Veterinagy Z2u-.3d

at238 (citation omitted).
There is, additionally, a threshold stephe soecalled step zere which asks whether

Chevrondeference applies to the agency decision aGaeCass R. SunsteighevronStep Zero

92 Va. L.Rev. 187 (2006)Matadin v. Mukasey546 F.3d 85, 93 (2d Cir. 2008)(Walkér,

concurring). Step zero asks whether “Congress delegated authority to the agency generally t

make rules carrying the force of law, and that the agency interpretation clalefergnce was
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promulgated in the exercise of that authoritidhited States v. Mead Corp., 533 U.S. at-2726

In United States v. Mead Corpphe Supreme Court noted that “[d]elegation of such authority may

be shown in a variety of ways, as by an agency’s power to engage in adjudicataiiceand-
comment rulemaking, or by some other indication of a comparable congressienal iri33

U.S. at 227. See533 U.S.at 229 (“It is fair to assume generally that Congress contemplates
administrative action with the effect of law when it provides for a relativetpdbadministrative
procedure tending to foster the fairness and deliberation that should underlie a pronatin€eme
such force.”). That being said, the Tenth Circuit recehtlg noted that “[[Jegislative rules
generally receiveChevrondeference, whereas interpretive rules ‘enjoyQitevronstatus as a

class.” Aposhian v. Barr, 958 F.3d 969, 979 (10th Cir. 2020)(quoting United States v. Mead

Corp, 533 U.S. at 232). Wheth@hevronapplies thus depends on the category of irulghich

an agency rule fitsSeeAposhian v. Barr, 958 F.3d 79;Renewable Fuels Ass’n v. U.S. Envtl

Prot. Agency, 948 F.3d 1206, 1244 (10th Cir. 2020).

2. The Endangered Species Act Delegates Legislative Power to Fish &
Wildlife _to Designate Critical Habitat After Considering the
Designation’s Economic Impact and to Determine How It Considers
Such Economic Impacts

Fish & Wildlife is one of the two agencies charged with administering the Endahger

Species Act® SeeNat'| Ass’n of Home Builders v. Defs. of Wildlife551 U.S. 644, 651

(2007)(“The Fish and Wildlife Service (FWS) administers Hredangered Species Autith
respect to species under the jurisdiction of the Secretary of the Interior, whiletitheaNslarine
Fisheries Service (NMFS) administers tBedangered Species Act with respect to species under
the jurisdiction of the Secretary of Commerce.” (citing 50 C.F.RLBg§1, 222.101(a), 223.102,
402.01(b))). Although Congress delegates the authority to desugitata habitat “by regulation
promulgated in accordance with subsection (b) and to the maximum extent prudent and
determinable” to the Secretary of the Interior, 16 U.S.C533(a)(3)(A), the Secretary of the

Interior has delegated the authority to auister the Endangered Species Act with respect te non

26The Endangered Species Act defines “Secretary” to mean “ “the Secretary of the Interior
or the Secretary of Commerce as program responsibilities are vested ptashargrovisions of
Reorganization Plan Numbered 4 of 1970.” 16 U.S.C532(15). “Generallymarine species
are under the jurisdiction of the Secretary of Commerce and all otheesael under the
jurisdiction of the Secretary of the Interior.” 51 Fed. Reg. 19%#¢l ujan v. Defs. of Wildlife
504 U.S. 555, 586 n.3 (1992)(same). Because the Jumping Mouse is not a marine species, Fish &
Wildlife, under the Secretary of the Interior’s jurisdiction, administers the Erdat@pecies Act
with respect to the Jumping MousBeeNat'| Ass’n of Home Builders v. Defs. of Wildlifeb51
U.S. at 651.
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marine species to Fish & Wildlife, which is an agency within the United StatestBepaiof the

Interior,see50 C.F.R. 802.01;Sierra Club v. U.S. Fish and Wildlife Serv., 245 F.3d at 437 n.8.

Before designating critical habitat by promulgating regulation, the Secretary mustesciise
economic impact... of specifying any particular area as critical habitat.” 16 U.SX538(b)(2).
Moreover, § 1533(h) states that the “Secretary shallledtabnd publish in the Federal Register,
agency guidelines to insure that the purposes of this section are achievehtffiand
effectively,” and the “Secretary shall provide to the public notice of, and opportunity tatsubm
written comments on, arguideline (including any amendment thereto) proposed to be established
under this subsection.” 16 U.S.C1833(h). The Court thus concludes that Congress has
delegated legislative authority to Fish & Wildlife to designate critical habitat aftesidaing a
designation’s potential economic impacts, and that it gives Fish & Wildlife lfisadetion to

determine how to assess economic imp&eel6 U.S.C. 81533(a)(3), (b)(2) Cf. Nw. Ecosystem

All. v. U.S. Fish and Wildlife Serv., 475 F.3d 1136, 1141 (9th Cir. 2007)(“In the ESA, Congress
expressly delegated authority to the Service to develop criteria for evglyinions to list
endangered species.”).

3. The Incremental Effects Approach’s Codification is Not a Legislative
Rule, Because IDoes Not Change Existing Law, Policy, or Practice and
Does Not Directly Affect Individuals’ Rights and Obligations, and,
Thus, It Lacks Necessary Substantive Characteristics to_Constitute a
Leqgislative Rule

Fish & Wildlife promulgated a final rule that difies the incremental effects approach
pursuant to congressionally delegated authority and that final rule becactevef@@ctober 30,
2013. SeeRegulation Revisions for Impact Analysis, 78 Fed. Reg. 53,058. Although Fish &
Wildlife’s promulgation of he Regulation Revisions for Impact Analysis satisfies procedural
requirements necessary f8hevronto apply, the rule lacks vital substantive characteristics, and,
thus, the Court concludes th@hevrondoes not apply. Congress has delegated legislative
authority to Fish & Wildlife to promulgate legislative rules, but not all regulationtegiglative

rules that “carr[y] the force of law.United States v. Mead Corp., 887 F.3d at 226. The Supreme

Court has held that, “in order for a regulation to htnee‘force and effect of law,’” it must have
certain substantive characteristics and be the product of certain procedusaleg§uChrysler

Corp. v. Brown, 441 U.S. 281, 301 (1979). The “central distinction among agency regulations”

under the APA “ighat between ‘substantive rules’ on the one hand and ‘interpretive rules, general

statements of policy, or rules of agency organization, procedure, or practidbe cother.”
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Chrysler Corp. v. Brown, 441 U.S. at 301 (quoting 5 U.S.853b), (d)). Tl Tenth Circuit has

recently explained this distinction in greater detail:

A legislative rule is one that “is promulgated pursuant to a direct delegation
of legislative power by Congress and changes existing law, policy, or practice.”
Rocky Mountain Helicopters, Inc. v. F.A.A., 971 F.2d 544, 546 (10th Cir. 1992).
A legislative rule affects individual rights and obligations, and, if ithe ‘product
of certain procedural requisites,” it has the force and effect of Glwysler Corp.

[v. Brown], 441 U.S. at 30D2 .... An interpretive rule, on the other hand,
“attempts to clarify an existing rule but does not change existing law, policy,
practice.” Rocky Mountain Helicopters|, Inc. v. F.A.A.], 971 F.2d at 846 An
interpretive rule simly “‘advise[s] the public of the agency’s construction of the
statute and rules which it administersSorenson Commc'ns, Inc. v. F.C.C., 567
F.3d 1215, 1222 (10th Cir. 2009) (quoting Shalala v. Guernsey Mem. Hosp., 514
U.S. 87,99...(1995)).

Aposhian v. Barr, 958 F.3d at 979-89. _In Aposhian v. Bh& agency rule at issue redefined the

statutory term “machinegun” under the National Firearms Act, 16 U.S.C. 88 584biijlude
any “bumpstock” accessory that increases the shooting capacity of firearms to graatasingle

shot per trigger-pull, Aposhian v. Barr, 958 F.3d at 975-77 (citing BBtopk Type Devices, 83

Fed. Reg. at 66,514). The National Firearms Act expressly stated that the Burdaahot, A
Tobacco, Firearms, and Explosives (“ATF”) *“shall prescribe all needful rules aolkhtiegs for

the enforcement of” the statute. 958 F.3d at 975 (quoting 16 U.S.C. § 7805). The Tenth Circuit
concluded that the agency rule is a legislative rule, becausédemonstrates that ATF intended

to change the legal rights and obligatiohdoemp-stock owners”; (ii) evinces ATF’s “intent to
exercise legislative authority by expressly invoking @eevronframework and then elaborating

at length as to howChevron applies™; and (iii)“was published in the Code of Federal

Regulations.” Aposhan v. Barr, 958 F.3d at 980 (quoting Guedes v. Bur. Of Alcohol, Tobacco,

Firearms & Explosive920 F.3d 1, 149 (D.C. Cir. 2019)). One other consideration is “whether

the agency has explicitly invoked its general legislative authority.” Guedes vOBAicohol,

Tobacco, Firearms & Explosive820 F.3d at 19 (internal quotation marks omitted).

a. The Incremental Effects Approach Does Not Change EXxisting
Law, Policy, or Practice, but Rather Interprets and Clarifies
Fish & Wildlife’s Existing Practices.

The Regulation Revisions for Impact Analysis and 50 C.F4&24819 do not change prior
regulations, but rather clarifies existing regulations. In its Executive SummarRethdation
Revisions for Impact Analysis state that “these revisions willadmange how we implement the
[Endangered Species] Act; rather, the revisions serve to codify the current gsrautithe

agencies.” Regulation Revisions for Impact Analysis, 78 Fed. Reg. 53,058. The Regulation
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Revisions for Impact Analysis make sevechanges to 50 C.F.R. &4.19 to “clarify the
instructions for making information available to the public, consideringrntipadts of critical
habitat designations, and considering exclusions from critical habitagul®®sn Revisions for
Impact Analwis, 78 Fed. Reg. 53,058. Before Fish & Wildlife promulgated the Regulation
Revisions for Impact Analysis in late 2013, 50 C.F.R. § 424.19 read:

The Secretary shall identify any significant activities that would either
affect an area considered for desigon as critical habitat or be likely to be affected
by the designation, and shall, after proposing designation of such an area, consider
the probable economic and other impacts of the designation upon proposed or
ongoing activities. . . .

50 C.F.R. 824.19 (October 31, 1984). The Regulation Revisions for Impact Analysis divided 50
C.F.R. 8424.19 into three subparagrapseeRegulation Revisions for Impact Analysis, 78 Fed.
Reg. 53,059, and 50 C.F.R. § 424.19(b)

implements the first sentence otgen 4(b)(2) of the [Endangered Species] Act,

which directs the Secretary to consider the economic impact, the impact onlnationa

security, and any other relevant impact of specifying any particular area @a criti

habitat. This paragraph states tha¢ timpact analysis should focus on the

incremental effects resulting from the designation of critical habitat.

Regulation Revisions for Impact Analysis, 78 Fed. Reg. 53,059. Effective October 30, 2013,
50 C.F.R. § 424.19(b) states:

Prior to finalizing the designation of critical habitat, the Secretary will
consider the probable economic, national security, dret o¢levant impacts of the
designation upon proposed or ongoing activities. The Secretary will consider
impacts at a scale that the Secretary determines to be appropriate, and will compare
the impacts with and without the designation. Impacts may bigagively or
guantitatively described.

50 C.F.R. § 424.19(b) (effective October 30, 2013).

Although the incremental effects approach was formally promulgated in 78 Fed. Reg.
53,059, and then codified in 50 C.F.R4&4.19(b), this formal process and the subsequent
codification do not answer definitively the question whether the administratevesrallegislative
rule to whichChevronapplies or an interpretive rule beyo@tevrors application. Neither the
Stockman’s Associations nor Fish & Wildlitesserts that the Regulation Revisions for Impact
Analysis, 78 Fed. Reg. 53,058, or 50 C.F.R28.19(b) is a legislative rule or an interpretive rule,

as the parties’ arguments assume ia¢vronapplies. Fish & Wildlife insists, however, that

Chevronapplies, because, after the Tenth Circuit decied. Cattle Growers Ass'nFish &

Wildlife “underwent formal rulemaking codifying the incremental effects apprdacdes today.”

Response at 19. According to Fish & Wildlife, because its interpretafithe Endangered
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Species Act is codified through formal rulemaking, its interpretation is entile@hévron
deference. SeeResponse &0. Agencies must publish in the Federal Register, among other
things, “substantive rules of general applicabiliippted as authorized by law, and statements of
general policy or interpretations of general applicability formulated and adopted agehey.”

5 U.S.C. &52(a)(1)(D). Although “substantive rules..as authorized by law” amount to
legislative rules,‘statements of general policy or interpretations of general applicability” are

interpretive rules. 5 U.S.C.552(a)(1)(D). SeeChrysler Corp. v. Brown, 441 U.S. at 302.

Moreover, the “Administrative Committee of the Federal Registermay requie ... the
preparation and publication . of complete codifications of the documents of each agency of the
Government having general applicability and legal effect,” 44 U.S1518(a), which “shall be
designated as the Code of Federal Regulatiahs).S.C. 81510(b) (internal quotation marks

omitted). In_Aposhian v. Barthe Tenth Circuit analyzed whether an administrative sde,

Bump-StockType Devices, 83 Fed. Reg. at 66,514, is a legislative rule to which Chevron applies

or an interpretiveule to whichChevrondoes not applyseeAposhian v. Barr958 F.3d at 979

81. Although the administrative rule had been codified in the Code of Federal Regulatgons, thi
distinction alone did not determiri@hevrons applicability, as the Tenth Circuit nonetheless
inquired whether the regulation changed prior law and affected individuals’ rightdbhgations.

SeeAposhian v. Barr, 958 F.3d a7981. It follows that agencies may publish substantive,

legislativerules in the Code of Federal Regulations, but not all regulations published in the Code
of Federal Regulations and the Federal Register are necessarily substantilsivéegides.
Although 50 C.F.R. 824.19(b) invokes the incremental effects apgnoath its mandate that
Fish & Wildlife “compare the impacts [of a critical habitat designation] with andowitithe
designation,” this codification alone does not transform the administrateéntol a legislative
rule carrying the force of law.

Theincremental effects approaehas promulgated in the Regulation Revisions for Impact
Analysis, 78 Fed. Reg. 53,058, and codified in 50 C.FA&2419(b}- is an interpretive rule, not
a legislative rule, because it does not change any of Fish & Wildlife’s mlidibe Regulation
Revisions for Impact Analysis emphasizes that Fish & Wildlife uses the incrdnedietzts
approach to assess economic impacts before it designates critical habitat:

The second phrase of the second sentence [of 50 C.BRL1®(b)], “and
will compare the impacts with and without designation,” clarifies that impact
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analyses evaluate the incremental impacts of the designation. This evaluation is
sometimes referred to as an “incremental analysis” or “baseline approach.’e For th
purpose of the impacts analysis required by the first sentence of secti@) d{b)(

the [Endangered Species] Act, the incremental impacts are those probable
economic, national security, and other relevant impacts of the proposed critical
habitat desigrtéon on ongoing or potential Federal actions that would not otherwise
occur without the designation. Put another way, the incremental impacts are the
probable impacts on Federal actions for which the designation is the “but for
cause.

Regulation Revisins for Impact Analysis, 78 Fed. Reg. 53,062. As discussed above, Fish &
Wildlife made small changes to 50 C.F.Rt&1.19(b) to clarify that it uses the incremental effects
approach, but its revisions do “not change how [Fish & Wildlife] implementgs|Ehdangered
Species] Act; rather, the revisions serve to codify the current practices of theeageReigulation
Revisions for Impact Analysis, 78 Fed. Reg. 53,058. The Tenth Circuit is clear that “a
interpretive rule merely classifies or explaingsérg law or policy without changing it.Knutzen

v. Eben Ezer Lutheran Hous. Ctr., 815 F.2d 1343, n.6 (10th Cir. 1987)(citing Powderly v.

Schweikey 704 F.2d 192, 1098 (9th Cir. 1983); Allen v. Bergland, 661 F.2d 1001, 1007 (4th Cir.

1981)). Moreover, “[a] rule is interpretive if it is promulgated by an agency having eyitiwor
issue substantive rules and if it attempts to clarify an existing rule bundbefiange existing

law, policy, or practice.”_Rocky Mountain Helicopters, Inc. v. F.A.A., 971 F.Zdl&#47. Fish

& Wildlife’s intent to clarify how it analyzes a critical habitat designation’s ennoampact by
codifying the incremental effects approach thus indicates that Fish & Wildlife didhaoge
existing rules or policies, but rathermpdained how it interprets existing rules.

Although the Court above concludes that Congress has delegated to Fish & Wildlife the
authority to promulgate substantive rules carrying the force of law, not all rules tha& Fish
Wildlife promulgates are necesdly substantive rules, particularly if all they do is clarify an

existing rule without changing existing law, policy, or practice. Appshian v. Barr the

administrative rule at issue redefined the statutory term “machinegun” undeattbeallFirearra
Act, 16 U.S.C. 8%845(b), to include any “bumgtock” accessory that increases the shooting

capacity of firearms to greater than a single shot per trggierAposhian v. Barr, 958 F.3d at

975-77 (citing BumpStockType Devices, 83 Fed. Reg. at 66,b14 he parties insisted that the
administrative rule is an interpretive rule, because it merely “clarif[ies]” ATR&pretation of

statutory terms in 26.S.C. 5845(d)’s definition for “machinegun.” Aposhian v. Barr, 958 F.3d

at 976. The Tenth Circuit concluded, however, that the administrative rule dhéregéaw,
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because it “directed burmgiock owners to either destroy or surrender to ATF any bump stock in
their possession and stated that ‘[tlhe rule would criminalize only future conducpasbt
possession of burgtocktype devices that ceases by the effective date of this rudg8shian

v. Barr, 958 F.3d at 980 (quoting Burgpock Type Devices, 83 Fed. Reg. at 66,525)(alteration

in Aposhian v. Barronly). Conversely, the Tenth Circuit determined_in Rocky Mountain

Helicopters, Inc. v. F.A.Athat an agency regulation that prohibited the use of night vision goggles

did not alter existing law, policy, or practice, because “[n]ight vision gogglelsad never been
allowed in civil aviation,” and the Tenth Circuit thus concluded that the regulationawas

interpretive rule. 971 F.2d at 547.

2TAs discussed above, in Mead Corp. v. United States, the Supreme Court held that
“administrative implementation of a particular statutory provision qualifie€li@vrondeference
when it appears that Cgress delegated authority to the agency generally to make rules carrying
the force of law, and that the agency interpretation claiming deference wadgatadun the
exercise of that authority.Mead Corp. v. United States, 533 U.S. at-2Z6 Professor Thomas
W. Merrill at Columbia Law School has observed that the opinion “left readers viagddrether
having the force of law was an independent criterion, with certain consequencemipflavihe
required package of procedures in the usual casen@wliways), or whether following certain
procedures was in fact the test for determining whether action has the force’ of kemnas W.
Merrill, Step Zero AfteCity of Arlington, 83 Fordham L. Rev. 753, 766 (2014). Professor Merrill
argues that “nditer the procedures the agency employs nor the deference the court gives the
agency determines whether its action has the force of law.” Merrill, 8h&or L. Rev. ar64.
Rather, the opposite is trueactions having the force of law have “certain @qnsences for the
procedures agencies must follow. J[and] for the degree of deference a court gives the agency.”
Merrill, 83 Fordham L. Rev. at64.

The parties argue whether the Endangered Species Aty (&) is ambiguous, and, thus,
they disagee whether Fish & Wildlife satisfi€g@hevroris step one. Their arguments thus presume
thatChevron applies and sidestep the threshold inquiry whether Chawptias in the first place
-- what many legal scholars label @sevrors step zero.SeeSunstan, 92 Va. L.Rev. at 187.
Tenth Circuit caselaw addressing whetfdrevronapplies to an administrative regulation has
evolved significantly in recent years. The Court notes_that Aposhian v:-Beinich the Tenth
Circuit issued on May 7, 2020, afteetparties submitted their briefs and presented their arguments
at the October 31, 2019, hearing offers the most exhaustive discussion ©fievroris
applicability. There, the Tenth Circuit noted that, “[i]initially, the ap@itty of Chevron
depends 0 what kind of rule the [administrative rule at issue] represents’legislative rule or
an interpretive rule._ Aposhian v. Barr, 958 F.3d at 979. Legislative rules, as disbakse,
“must have certain substantive characteristics and be the paddgrtain procedural requisites.”
Chrysler Corp. v. Brown, 441 U.S. at 301. In someAweshian v. Baropinions, however, the
Tenth Circuit suggests that a rule is legislativand thusChevronapplies-- so long as the rule
satisfies procedural recsites. For example, in 2017, the Tenth Circuit interpristedd Corp. v.
United Statesas “creat[ing], in effect, a ‘safe harbor &@hevron deference’ for agency
interpretations produced via formal agency actidarmal rulemaking or adjudicatichand those
produced via informal noticand€omment rulemaking.” Sinclair Wyo. Refining Co. v. U.S.
Envtl. Prot. Agency, 887 F.3d at 991 (quoting 3 Koch, Jr. & Murphy, Admin. L. & Br20:12).
Moreover, in 2001, the Tenth Circuit determined tbaevrondid not apply to Fish & Wildlife’s
“statutory interpretation resulting in the baseline approach,” because Fishildlife/¢
interpretation “ha[d] never undergone the formal rulemaking processM Cattle Growers
Ass’n, 248 F.3d at 1281 (citing Hunnicwtt Hawk 229 F.3d at 1000).

The Court surmises that the parties may assumeCihatronapplies, because Fish &
Wildlife codified the incremental effects approach through formal rulergaginocesses, and
because the Endangered Species Act delegatasitiarity to power to issue legislative rules. In
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The minor revisions to 50 C.F.R.484.19 and the explanatory commentary in the
Regulation Revisions for Impact Analysis indicate that the incremdfeateapproach is not new
for Fish & Wildlife, and that the codification of this approach does not change sow&RVildlife
implements the Endangered Species Act. According to the Regulation Revimidnspact
Analysis, “between 2002 and 2007, the Services generally did not conduct an incremenial analys
instead they conducted a broader analysis of impacts pursuant to the guidante frarifenth

Circuit” in N.M. Cattle Growers Ass'nRegulation Revisions for Impact Analysis, 78 Fed. Reg.

Aposhian v. Barrhowever, the Tenth Circuit did not assume that the administrative rule at issue
is legislative or thaChevronapplies solely because the rule, which is codified in the Code of
Federal Rgulations, resulted from formal notieadcomment proceedingsSeeAposhian v.

Barr, 958 F.3d at 9781. Instead, the Tenth Circuit inquired into the rule’s substantive
characteristics-- i.e, whether the rule changes prior law, policy, or practicel affects
individuals’ rights and obligationsSee958 F.3d at 9781. Legislative rules, after all, have
substantive angrocedural characteristic&eeChrysler Corp. v. Brown, 441 U.S. at 301. Simply
asking whether Congress has delegated authority to issue legislative rules amdl arhethency

has relied upon such authority in promulgating a particular rule “may often briwdivalue,”
because such an inquiry ignores tlle’s substantive characteristics. Nadav D. Ben Zur, Note,
Differentiating Legislative from Nonlegislative Rules: An Empirical andf@ative Analysis87
Fordham L. Rev. 2125, 21381 (2019)(citing Metro. Sch. Dist. v. Davila, 969 F.2d 485, 490 (7th
Cir. 1982)). As Ben Zur observes: “Because agencies have the power to issuetintenples,

and because many agencies also have delegated legislative rulemaking authorityzyginquiri
whether the agency acted pursuant to statutory delegation ofteto flilsninate whether the rule

is legislative or nonlegislative.” Ben Zur, 87 Fordham L. Rev. at 2139.

The Tenth Circuit’s criteria for triggerin@hevroris applicability may set the bar too high,
as some courts require less indicia of Congressiotahtino delegate legislative rulemaking
authority before concluding that Chevron appli€ge e.g, Nw. Ecosystem All. v. U.S. Fish and
Wildlife Serv, 475 F.3d at 1143 (concluding that a Fish & Wildlife policy enfiagvronstatus,
because the EndangerSpecies Act affords Fish & Wildlife the authority to develop such pslicie
and because the plaintiff had “presented no evidence that the [policy] hasewérdated (by the
Service or parties presenting petitions to list species) as anythinghathéedally binding”)Ariz.
Cattle Growers’ Ass’n v. Kempthorne534 F. Supp. 2d 1013, 1028 (D. Ariz.
2008)(Bolton J.)(“Generally, formal agency actions, such as those resulting from -aotice
comment rulemaking, warrar@hevron deference.”),affd 606 F.3d 1160 (9th Cir. 2010).
Moreover, in 1995, the Supreme Court upheld an administrative regulation that intarmrets
defines “take” in the Endangered Species Act®& (1) after reasoning that the “latitude the ESA
gives the Secretary in enforcing the statute, together with the degree of regukpernyse
necessary to its enforcement, establishes that we owe some degree of deferen@ztettrg’S
reasonable interpretation.Babbitt v. Sweet Home Chapter of Cmtys. for a Great 815 U.S.
687, 703-04 (1995).

Courts have applied a variety of tests to determine whether an administrative rule is a
legislative rule or an interpretive rul&eeBen Zur, 87 Fordham L. Rev. at 2138 (identifying
six distinct texts that various Courts of Appeattsploy). Not all courts recognize the legislative
rule-versusinterpretiverule determination’s relevance @hevrors step zero inquiry, however,
even though the Supreme Court has emphasize@tieatonapplies to legislative rules “carrying
the force of law,” but “interpretive rules . enjoy no Chevrostatus as a class.” United States v.
Mead Corp., 533 U.S. at 232. Last, the Court questions the logic of categorically agigingn
to legislative rules that affect individuals’ rights and oliiyas while applying a less deferential
review to interpretive rules that do not change the law or affect individigti$s and obligations.
Nevertheless, the Tenth Circuit binds the Court, and, as Aposhian \mBkes clear, the Court
must-- as a theshold matter- inquire whetherChevronapplies by determining whether the
incremental effects approach’s codification is a legislative rule or arpiateve rule.See958
F.3d at 979-81.
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53,062. The Regulation Revisions for Impact Analysis note that the Tenth CiradiitHae|“an
incremental analysis rendered meaningless the requirement of considerimgp#utsi of the
designation, as there were no incremental impacts to consider,” becsu&aVildlife’s jeopardy
standard had subsumed the adverse modification standard. Regulation Revisionzaébr Im
Analysis, 78 Fed. Reg. 53,062. The Regulation Revisions for Impact Analysis thehataie t
2004, the Ninth Circuit invalidated Fisk Wildlife’'s “destructive or adverse modification”

definition in Gifford Pinchot and, “[s]ince then, the Services have been applying ‘destruction or

adverse modification’ in a way that allows the Services to define an incrénedieet of
designation.” Regulation Revisions for Impact Analysis, 78 Fed. Reg. 58306Quoting 50
C.F.R. 8402.02). According to the administrative rule, “[t]his process elimindtegtedicate

for the Tenth Circuit’'s analysis. Therefore, the Services have concludedithapjiropriate to
consider the impacts of designation on an incremental basis.” Regulation Refosibmpact
Analysis, 78 Fed. Reg. 53,062. Although Fish & Wildlife temporarily did not use the incremental
effects approach also termed the baseliapproach- after the Tenth Circuit decidétlM. Cattle

Growers Ass’nin 2001, Fish & Wildlife resumed applying the method to economic analysis of

critical habitat designations sometime between 2004 and 2007. Thus, when, in 2013, Fish &
Wildlife promulgatd the Regulation Revisions for Impact Analysis, 78 Fed. Reg. 53,058-63, and
codified the incremental effects approach in 50 C.F.B24&19(b), Fish & Wildlife had been
applying the incremental effects approach for at least six years. Accordinglfyircgpdhe

incremental effects approach through formal netindcomment rulemaking did not “‘change|]

existing law, policy, or practice.” Aposhian v. Barr, 958 F.3d at 980 (quoting Rocky Mountain

Helicopters, Inc. v. F.A.A., 971 F.2d at 546)(alteration added). Instead, the codificatioarfsinct

as an “interpretive rule [that] ‘advise[s] the public of the agency’s construdtitwe statute and

rules which it administers.””Aposhian v. Barr, 958 F.3d at 980 (quoti@grenson Commc'ns,

Inc. v. F.C.C., 567 F.3d a222)(first alteration added and second alteration in Aposhian v. Barr

only). SeeShalala v. Guernsey Mem. Hosp., 514 U.S. at 99 (same).

b. The Incremental Effects Approach Does Not Directly Affect
Individuals’ Rights and Obligations.

The minor revisions to 50 C.F.R.484.19 and the explanatory commentary in the
Regulation Revisions for Impact Analysis also do not affect individuals’ rights aigaitidshs. In

Aposhian v. Barrthe Tenth Circuit determined that an administrative deléning machinegun
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as including bumystock devices affects individuals’ rights and obligations, because the rule at
issue criminalized possession of such devices after the regulation’s effectiv&sdagh8 F.3d

at 980. The Tenth Circuit relied @uedes v. Bur. Of Alcohol, Tobacco, Firearms & Explosives

in which the D.C. Circuit analyzed the same issue and concluded that thedsaimisteative rule
“makes clear throughout that possession of bgtopk devices will become lawful only as of the

Rule’s effective date, not before.Guedes v. Bur. Of Alcohol, Tobacco, Firearms & Explosives

920 F.3d all8. According to the Tenth Circuit, “[t]his effort to ‘directly govern[] t@nduct of
members of the public, affecting individual rights and obligatis'powerful evidence’ that ATF

intended the Final Rule to be a binding application of its rulemaking authofipo%hian v. Baryr

958 F.3d at 980 (quoting Guedes v. Bur. Of Alcohol, Tobacco, Firearms & Explosives, 920 F.3d

at 18)(first alteration adeld and second alterationAposhian v. Baronly). In contrast, 50 C.F.R.

§424.19(b) and the Regulation Revisions for Impact Analysis do not affect individualarghts
obligations, but rather explain how Fish & Wildlife calculates the costs of triiahitat
designations, which may arise from Section 7 consultations after designating ik, ha
Although Fish & Wildlife’s use of the incremental effects approach may resi8eation 7
consultations - which the Secretary of the Interior must @msthat other federal agencies do
not authorize or fund actions that adversely modify critical habitahat implicate some
individuals’ rights and obligations, such impacts on the public would be indirect consefjuence

Unlike in Aposhian v. Barrtheincremental affects approach does ndliréctly govern[] the

conduct of members of the public.Aposhian v. Barr958 F.3d at 980 (quoting Guedes v. Bur.

Of Alcohol, Tobacco, Firearms & Explosives, 920 F.3d&{alteration inAposhian v. Barr

only)(enphasis added). The incremental effects approach thus impacts Section 7 comsultat
and agency actions, and not private individuals’ rights and obligations.
C. Fish & Wildlife Does Not Express Intent That the Incremental

Effects Approach is a Legislative Rule in the Incremental
Effects Approach’s Codification.

Finally, in the Regulation Revisions for Impact Analysis, Fish & Wildlife dossnvoke

Chevronor express intent to exercise legislative authority, further counselinthéhencremental

effects approach is an interpretive rule. Aposhian v. Barr, the Tenth Circuit noted that “ATF,
when promulgating the Final Rule, ‘further evinced its intent to exerciggddge authority by
expressly invoking th&€hevronframework and then elaboragirat length as to howhevron

applies to the [Final] Rule.” 958 F.3d at 980 (quoting Guedes v. Bur. Of Alcohol, Tobacco,
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Firearms & Explosives920 F.3d afil8-19)(alteration imPAposhian v. Baronly). The Regulation

Revisions for Impact Analysis noteath50 C.F.R. 824.19(b) “implements the first sentence of
section 4(b)(2) of the [Endangered Species] Act,” Regulation Revisions for Idpalytsis, 78
Fed. Reg. 53,061, which states that the “Secretary shall designate critical .halafter taking
into consideration the economic impact of specifying any particular area as critical habitat,”
16 U.S.C. 81533(b)(2). Fish & Wildlife does not, however, invoke legislative authority to
consider economic impacts however it sees fit, and the ReguR¢visions for Impact Analysis

make no mention a€hevron Cf. Guedes v. Bur. Of Alcohol, Tobacco, Firearms & Explosives

920 F.3d at 19 (“Because ‘interpretive rules enjoy noChevronstatus as a class,’. . the
Bureau’s exegesis ddhevronwould have served no purpose unless the agency intended the Rule

to be legislative in character.” (quotiMead Corp. v. United States, 533 U.S. at 232)).

While the Regulation Revisions for Impact Analysis do not refer to Chevron, theyrcontai

several paragraphs discussing the Tenth Circuit’'s reasonidvinCattle Growers Ass'nSee
Regulation Revisions for Impact Analysis, 78 Fed. Reg. at 53,062. §they that Fish &
Wildlife’s current application of the adverse modification standard “alloesS#rvices to define

an incremental effect of designation,” because Fish & Wildlife’s revised appticsithe adverse
modification standard “eliminate[s] th@edicate for the Tenth Circuit’s analysis.” Regulation
Revisions for Impact Analysis, 78 Fed. Reg. at 53,062. The Regulation Revisions for Impact
Analysis note that the Ninth Circuit has “concluded that the ‘faulty premise’l¢bato the

invalidationof the incremental analysis approach”in N.M. Cattle Grower’s Asshre conflation

of the jeopardy standard and adverse modification standard’s regulatory alesiitino longer
applies,” because the Ninth Circuit had invalidated the adverse natidificstandard’s definition

in Gifford Pinchot, and thus, in Fish & Wildlife’s view, the incremental effects appreanow

appropriate. Regulation Revisions for Impact Analysis, 78 Fed. Reg. at 53,063 (qAri#ing

Cattle Growers’ Ass’n606 F.3d at 143). Although the Ninth Circuit invalidated the previous

adverse modification standard’s definition in 50 C.F.R. § 402.02, which Fish & Wild§fsihee
amended, the text of the Endangered Species Act{®)§2) has not changed. MM. Cattle

Growers Ass’n, the Tenth Circuit noted that the previous adverse modification standard’s

regulatory definition might also be “inconsistent with the intent and languabe &SA,” but the

guestion before the Tenth Circuit was whether the baseline approacincremental effects
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approach- is consistent with the Endangered Species Act. N.M. Cattle Growers 248'ff.3d

at 1283 n.2. The Tenth Circuit ultimately held that the incremental effeqach is
incompatible with the Endangered Species Act’s text, because Fish & Wildlife’sggstandard
subsumed its adverse modification standard and rendered any economic impads analys
meaningless, because Fish & Wildlife almost always determined that designatoa)j babitat

has no economic impact&eeN.M. Cattle Growers Ass' 249 F.3d at 1285.

Although Fish & Wildlife has since amended the adverse modification standard’'s
definition, Fish & Wildlife’s codification of the incremental effects approdoks not, by itself,

overturnN.M. Cattle GrowersAss’n, or change existing law, policy, or practice such that the

incremental effects approach’s codification is a legislative rule, because the Calutlesrihat
Chevrondoes not applyCf. Brand X, 545 U.S. é@82 (“A court’s prior judicial construction of a

statute trumps an agency constructidherwise entitled t@hevrondeferenceonly if the prior

court decision holds that its construction follows from the unambiguous térims statute and

thus leaves no room for agency discretion.” (emphakisd));Montoya v. Sheldon, 286 F.R.D.

602, 612 n.5 (D.N.M. 2012)(Browning,)(“Generally, a district court must faithfully follow
controlling Tenth Circuit precedent, but there is an exception where the statute on which

the prior decision was beg has changed.” (citifgan Juan Cty., Utah v. United States, 503 F.3d

1163, 11800 (10th Cir. 2007), abrogated on other groundsiblingsworth v. Perry, 570 U.S.

694 (2013))). Because the Court concludes that, under Aposhian y.Fgdrr& Wildlife’'s

codification of the incremental effects approach is an interpretive rule th ®@hevrondoes not
apply, the Court does not reaChevroris step one and will not app@hevrondeference to Fish
& Wildlife’s interpretation of “economic impact” as pernnity the incremental effects approach.
16 U.S.C. § 1533(b)(2).

4, Alternatively, If Chevron__Applies to the Incremental Effects
Approach’s Codification, the Court Would Conclude that Fish &
Wildlife is Entitled to Chevron_Deference, Because the Endangered
Species Act _Does Not Directly Address What Economic _Impact
Analysis Methodology Fish & Wildlife Should Apply, and the
Incremental Effects Approach Derives from a Reasonable and
Permissible Interpretation of the Statute

In the alternative, if the Court were to conclude that the incremental effeutsaap’s
codification is a legislative rule tavhich Chevronapplies, the Court would hold that: (i) the
“economic impact” provision in the Endangered Species Ac#&¥?2) is ambiguous about the

impact analysis methodology which Fish & Wildlife should use to assessdhemic impact of
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designatig critical habitat; and (iiFish & Wildlife’s use of the incremental effects approach
derives from a permissible construction of the statutory text. 16 U.S.C. § 1533(b)(2)

The Chevrondeference analysis proceeds in two stéplsevron, 467 U.S.
at 842.... First, if Congress has spoken “directly” to the “precise question at
issue,” the inquiry ends, and we must give effect to the express intent of Congress.
Id. However, “if the statute is silent or ambiguous with respect to the specific issue,
the question for the court [in step two] is whether the agency’s answer is based on
a permissible construction of the statute.” ad843 .. . .

Big Horn Coal Co. v. Sadler, 924 F.3d 1317, 1322 (10th Cir. 2019)(alteration in Bigo Horn Coal

Co. only). In N.M. Cattle Growers Ass)nthe Tenth Circuit did not appli@hevronto Fish &

Wildlife’s informal interpretation of the Endangered Species Acd$l8(2) and adoption of the
baseline/incremental effects approach, but it also dicowtlude that the Endgered Species
Act’s 84(b)(2) is unambiguous, or that the statutory provision’s “plain terms ‘directly gsldres
the precise question at issueBrand X 545 U.S. at 986 (quotin@hevron 467 U.S. at 843). In
contrast,an appellate court’s conclusiohat a statute is unambiguous has binding stare decisis
effect. SeeBrand X, 545 U.S. at 125.
a. If Chevron Applies, the Incremental Effects Approach’s

Codification Would Satisfy Chevron's Step One, Because the

Endangered Species Act'§ 4(b)(2) is Ambiguous and Does Not

Directly Address What Economic Impact Analysis Methodology

Fish & Wildlife Should Use to Consider theEconomic Impact of
Designating Critical Habitat.

Fish & Wildlife argues that the Tenth Circuit impliedNaM. Cattle Growers Ass’that

the Endangered Species Act is ambiguous as to the economic impact methodology which Fish &
Wildlife should use SeeResponse at 20. Fish & Wildlife asserts that consulting legislative history

is inappropriate when the statutory is unambiguous, and, because the Tenth Circuiteprocee
review the legislative history of the Endangered Species Act, the Court sheulthat the statute

is ambiguous.SeeResponse at 20 (citing.M. Cattle Growers Ass)n248 F.3d at 1281, 1283,

1285). InNew Mexico v. Dep't of Interigr854 F.3d 1207 (10th Cir. 2017), the Tenth Circuit

advised that “an inquiry into legislative histasygenerally appropriate &hevronstep one and,

more specifically, that it is appropriate even where the statute’s text amdustr evince

Congress’s intent with crystalline clarity.” 854 F.3d at 123éeBig Horn Coal Co. v. Sadler

924 F.3d afi323 (“To determine whether Congress has spoken directly to an issue, we look at

both the statute’s language and the legislative history.” (emphasis added)). Monedi&f.

Cattle Growers Ass’nthe Tenth Circuit’s limited reliance on legislative hist@yunrelated to

economic impact methodologySee248 F.3d at 1283. For example, the Tenth Circuit cited
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S.Rep. No. 10&6, at 2, to demonstrate that Fish & Wildlife almost never designates critical

habitat unless a court order requires it to dsgelN.M. Cattle Growers Ass 248 F.3d at 1283,

and it referenced H.R. Rep. No.-987, pt. 1, at 29, to emphasize that Fish & Wildlife must not
consider economic impacts when deciding whether to list a spseai8 F.3d at 1284-85

The Endangered Spesidct’'s 84(b)(2) states: “The Secretary shall designate critical
habitat, and make revisions thereto, under subsection (a)(3) on the basibasttbeentific data
available and after taking into consideration the economic impact, the impaciamarsstcurity,
and any other relevant impact, of specifying any particular area as critical haldiéat)'S.C.
§ 1533(b)(2). The Tenth Circuit analyzed the “economic impact” provision in EndangereesSpec
Act's 84(b)(2), and it held that the “statutorgniguage is plain in requiring_some kind of

consideratiomf economic impact in the [critical habitat designation] phase.” N.M. Cattle &sow

Ass’n, 248 F.3d at 1285 (emphasis added). Moreover, the Tenth Gtatet that “Congress
clearly intended thteeconomic factors were to be considered in connection with the [critical habitat

designation].” N.M. Cattle Growers Ass)n248 F.3d at 1285. In contrast, when determining

whether to list a species as endangered or threatened, Fish & Wildlife must cosslielgr." .
the best scientific and commercial data available.” 16 U.8.0533(b)(1)(A). That Fish &
Wildlife must not consider economic impacts when listing a species suggesisth& Wildlife
also should not consider the economic impactistihg a species when designating a critical
habitat, but the text does not directly address this conundrum.

Like the statutory text, the legislative history sheds little light on how Cangresnded
Fish & Wildlife to assess economic impacts of deatqng critical habitat. Congress did not add
the economic impact provision to the Endangered Species Act until $8@éBndangered Species
Act Amendments of 1978, Pub. Law No0.-682, 91 Stat. 3751 (1978). The legislative history
explains that this amendment affords the Secretary of the Interior greatidistoetietermine
how much weight to give economic impacts when deciding whether to designat¢ luaiicat:

Up until this time, the determination of critical habitat has been a purely
biologicd questions. With the addition of this new paragraph, the determination of
critical habitat .. . takes on significant added dimensions. Economics and any other
relevant impact shall be considered by the Secretary in setting the limits of critical
habitd for such a species. The Secretary is not required to give economics or any
other “relevant impact” predominant consideration in his specificationitafatr

habitat .. .. The consideration and weight given to any particular impact is
completely witln the Secretary’s discretion.
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H.R. Rep. No. 94625, at 17 (1978). Some congressmembers worried, however, that the
economic impact provision would dilute conservation efforts, because “[i]t caastdauoophole
which could readily be abused by angcBetary of the Interior who is vulnerable to political
pressure, or who is not sympathetic to the basic purposes of the Endangered SpécidRAc

Rep. No. 951625, at 69. Because the Endangered Species&«(ls)(2) affords Fish & Wildlife

wide discretionto weigh economic impacts that it sees fit, and because the lack of congressional
direction in the statute and in the legislative history, the Court concludeLiagress has [not]
spoken ‘directly’ to the ‘precise question at issue,” andstlihe Court proceeds @hevroris

step two._Big Horn Coal Co. v. Sadler, 924 F.3d at 1323 (quoting Chevron, 467 U.S. at 843).

b. If Chevron Applies, the Incremental Effects Approach’s
Codification Would Satisfy Chevron's Step Two, Because the
Incremental Effects Approach Derives From a Reasonable and
Permissible Interpretation of the Endangered Species Act's

§ 4(b)(2).

Chevrors step two aks “whether the agency has provided a ‘permissible construction’ of

the statute.” Aposhian v. Barr, 958 F.3d at 985 (quoti@bevron 467 U.S. at 843). Moreover,

an “‘agency’s interpretation need not be the only one it could have adopted, or tinet dhis
court would have reached had the question initially arisen in a judicial pingeéé Anderson v.

Dep't of Labor, 422 F.3d 1155, 1181 (10th Cir. 2005)(quoSat Lake City v. W. Area Power

Admin., 926 F.2d 974, 978 (10th Cir. 1991)). Althougk Tenth Circuit previously invalidated
the baseline/incremental effects approach, a “court’s prior judicial constratteostatute trumps

an agency construction otherwise entitlecCteevrondeference only if the prior court decision

holds that its construction follows from the unambiguous terms of the statuteusnéaves no

room for agency discretion.” Brand X, 545 U.S. at 982.

A contrary rule would produce anomalous results. It would mean that
whether an agency’s interpretation of an ambigwstasite is entitled t&€hevron
deference would turn on the order in which the interpretations issue: If the court’s
construction came first, its construction would prevail, whereas if the agency’s
came first, the agency’s construction would comm@hevrondeference. Yet
whether Congress has delegated to an agency the authority to interpret a statute
does not depend on the order in which the judicial and administrative constructions
occur. The Court of Appeals’ rule, moreover, would “lead to the ossification of
large portions of our statutory lawpMead[ Corp. v. United States], 533 U.S247
... (Scalia, J., dissenting), by precluding agencies from revising unwiseajudici
constructions of ambiguous statutes. NeitGaevronnor the doctrine of star
decisis requires these haphazard results.

Brand X, 545 U.S. at 983. The Tenth Circuit did not conclude that the Endangered Species Act’s

§ 4(b)(2) unambiguously requires that Fish & Wildlife apply the coextensive apprBachuse
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the Court determines above that the Endangered SpeciegA¢b¥ 2) is ambiguous how Fish &
Wildlife should consider the economic impact of designating critical haiketyrondeference
applies, and the Tenth Circuit’'s holding that Fish & Wildlife should apply the coextensive
approach does not preclude the Court from concluding that the incrementasl gffgoach stems
from a permissible and reasonable interpretation of the Endangered Species Act.

The Court concludes that Fish & Wildlife’s use of the incremental effecteaqipderives
from a permissible interpretation of “tak[e] into consideration the economicctmpa of
specifying any particular area as critical hatiiin the Endangered Species Act’s § 4(b)(2). 16
U.S.C. 81533(b)(2). The statutory provision directs Fish & Wildlife to consider thecgoion
impact of designating critical habitat, so it is reasonable that Fish & Wildlife wgotite or
discount theeconomic impact of other agency actions, such as listing a species. The Terith Circu

held in N.M. Cattle Growers Ass’rthat the “statutory is plain in requiring some kind of

consideration of economic impact in the [critical habitat designation] ph24&F.3d at 1277.

That Fish & Wildlife applied the incremental effects approach and detedriaedesignating the
Jumping Mouse’s habitat as critical habitat would cost approximately $23,000,000.00 indicates
that Fish & Wildlife has satisfied its stabwmy obligation that it conduct “some kind of

consideration of economic impactN.M. Cattle Growers Ass;i?48 F.3d at 1277SeeJumping

Mouse Designation, 81 Fed. Reg. 14,262. The Endangered Species Act's 8§ 4(b)(2) does not
require that Fish & Wildl¢ consider all economic impaetr that Fish & Wildlife consider costs

that are coextensive with, or caused by, other agency ac8er$6 U.S.C. § 1533(b)(2). Because

Fish & Wildlife’s incremental effects approach is based on a reasonable andsgieleni
interpretation of “tak[e] into consideration the economic impactof specifying any particular

area as critical habitat” in the Endangered Species Act¢b)(2), 16 U.S.C. 8533(b)(2), if

Chevronapplies, Fish & Wildlife is entitled to thedQrt’s deference.
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D. FISH & WILDLIFE IS ENTITLED TO SOME DEFERENCE UNDER
SKIDMORE V. SWIFT & CO., AND, BECAUSE THE ADVERSE
MODIFICATION STANDARD’S CURRENT DEFINITION NO LONGER
RENDERS MEANINGLESS ECONOMIC ANALYSIS UNDER THE
INCREMENTAL EFFECTS APPROACH, N.M. CATTLE GROWER
ASS'NS CONCERNS THAT THE INCREMENTAL EFFECTS
APPROACH VIOLATES THE CONGRESSIONAL MANDATE THAT
FISH & WILDLIFE CONSIDER THE ECONOMIC IMPACT OF
DESIGNATING CRITICAL HABITAT ARE INAPPLICABLE, AND THE
INCREMENTAL EFFECTS APPROACH IS CONSISTENT WITH THE
ENDANGERED SPECIES ACT.

Where a court determines that an agency decision lacks the force of da hence
Chevrondoes not apply- courts must consider the decision “under the framework set forth in

Skidmore” Carpio v. Holder, 592 F.3d 1091, 1098 (10th Cir. 2010)(citegisraw v. Barnhart

450 F.3d 493, 500 (10th Cir. 2006)). Under this framework, which courts frequently label
Skidmoredeference, the “paramount consideration” is whether an agency’s “decisicindas

power topersuade.” Carpio v. Holder, 592 F.3d &4098 (quotingSkidmore 323 U.S. at 140).

As the Honorable Antonin Scalia, théssociate Justice for the Supreme Court, has explained:

“Skidmoredeference is a ‘statement of the obvious: A judge should take into accountllthe we

considered views of expert observers.” Hydro Res., Inc.v. U.S. E.P.A., 608 F.3d 1131, 1146 n.10

(10th Cir. 2010)(quoting United States v. Mead Corp., 533 U.S. at 250 (Scalia, J., dissenting)).

Although the Supreme Court decided Skatefour decades before it decid€thevron, Chevron

did not “eliminateSkidmoreés holding that an agency’s interpretation may merit some deference
whatever its form, given the specialized experience and broader investigationsoamaton
available tothe agency and given the value of uniformity in its administrative and judicial

understandings of what a national law require$4tGraw v. Barnhart450 F.3d at 501 (quoting

United States v. Mead Corp., 533 U.S. at 234). Accordingly, uskieimore the “degree of

deference .. ‘var[ies] with circumstances, and courts have looked to the degree of the agency’s
care, its consistency, formality, and relative expertness, and to the persuasiveresgeftly’s

position.” Carpio v. Holder, 592 F.3d a048 (quotingUnited States v. Mead Corp., 533 U.S.

at 228)(alteration added).

As the Court concludes abov€hevron does not apply to the incremental effects
approach’s codification, so the question remains whether Fish & Wildlife’s riegsfmm using
the incremental effects approach has the power to persuade, especially in ligat Tanth

Circuit’s interpretation of the Endangered Species Act’s § 4(b)[®)Mh Cattle Growers Ass'n

Fish & Wildlife argues that the incremental effects approach fiereint from the baseline
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approach, which the Tenth Circuit invalidated\i. Cattle Grower’s Ass’rbecause, since 2001,

Fish & Wildlife has amended the adverse modification standard’s definition, tusagdr@m the
functional equivalence theory upon which the adverse modification standard was gremdse
begun using the current incremental effects appro&eleResponse at 1¥9. According to Fish

& Wildlife, unlike the baseline approach and “false equivalence” theory, theneertal effects
appoach accounts for economic impacts of “designating critical habitat tfjdteyand the listing
itself.” Response 4t8. Fish & Wildlife emphasizes that it used the incremental effects approach
to calculate the designation’s economic impact to equabappately $23,000,000.00, and that

this estimation is “a far cry from the assertion'NrM. Cattle Growers Ass’that the designation

at issue there would have zero economic impact. Response at 18 (citing Jumpireg Mous

Designation, 81 Fed. Reg. B,2@; N.M. Cattle Growers Ass’n248 F.3d at 1280). Fish &

Wildlife thus argues that N.M. Cattle Grower’s Asgmo longer applicableSeeResponse at 19

(citing Colorado v. Fish & Wildlife, 362 F. Supp. 3d at 988). The Stockman’s Associations argue

tha N.M. Cattle Growers Ass’binds Fish & Wildlife, because “Congress clearly intended that

economic factors were to be considered,” and the incremental effects appro&cho“faily
vindicate this congressional intention [as] it excludes by desigoaihgderation of at least one

prime economic factor- coextensive costs.” Reply at 10 (quotidV. Cattle Growers Ass)n

248 F.3d at 12885). They contend that the incremental effects approach’s “but for”
methodology is unreasonable and flawed, because it excludes the economic impaaisatioigsi
critical habitat that are coextensive with listing a species. Reply-a2 1quotingN.M. Cattle

Growers Ass’n248 F.3d at 1283, and citing Wright, 73 Cal. L. Rev. at 1775-77, 1791-94).

Although thebaseline approach that the Tenth Circuit invalidated. M. Cattle Grower’s

Ass’nclosely resembles the incremental effects approach, Fish & Wildlife’s chartbesaidverse
modification standard’s definition fundamentally altered how it conductsamc-impact

analysis between the time N.M Cattle Growers As&s decided and now. The baseline approach

is a “butfor” test: “[U]nless an economic impact would not result but for the [critichitat
designation], that impact is attributable to a different cause (typically listing) andt iann

‘economic impact . . of specifying any particular area as a critical habitdt.M. Cattle Growers

Ass’n, 248 F.3d at 1283 (quoting 16 U.S.C. 8§ 1533(b)(2)). The current incremental approach is
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also a “butfor” test in that it “comparel[s] the impacts compare the impacts with and without the
designation.” 50 C.F.R. § 424.19. The Regulation Revisions for Impact Analysis add:

The second phrase of the second sentence, “and will compare the impacts
with and withat designation,” clarifies that impact analyses evaluate the
incremental impacts of the designatiohhis evaluation is sometimes referred to
as an “incremental analysis” or “baseline approaétoi the purpose of the impacts
analysis required by the $irsentence of section 4(b)(2) of the Act, the incremental
impacts are those probable economic, national security, and other relevans impact
of the proposed critical habitat designation on ongoing or potential Federal actions
that would not otherwise occur without the designation. Put another way, the
incremental impacts are the probable impacts on Federal actions for which the
designation is the “but for” cause.

Regulation Revisions for Impact Analysis, 78 Fed. Reg, at 53,058 (quoting 50 C.F.R.
§ 424.D)(emphasis added). Fish & Wildlife’s regulation thus acknowledges that thénbasel
approach and the incremental effects approach are two different nantks 8ame “bufor”
methodology. Regulation Revisions for Impact Analysis, 78 Fed. Reg, at 53,058. When the Tenth

Circuit decidedN.M. Cattle Growers Assnthe jeopardy standard which requires that the

Secretary of the Interior ensure that other federal agencies do not authofined certain
prohibited actions after Fish & Wildlife lists aespes-- and the adverse modification standard
which requires that the Secretary of the Interior ensure that other federabagbnobt authorize
or fund certain prohibited actions after Fish & Wildlife designates critical habwtegre identical,
because both standards circumscribed actions that negatively impact “both vikal sand
recovery of a listed species.” 50 C.F.RI®.02 (effective October 31, 1984). Hence, under the
nearly identical regulatory definitions in effect at that timesigieating critical habitat would not
implicate or prohibit any actions that listing a species already implicates or promiblitghas,
designating critical habitat would not produce any incremental economic imggand the
listing’s economic impact.

The Endangered Species Act’s text and structure link the adverse modifstatioiard

and Fish & Wildlife’s consideration of economic imp&tthecause: (i) after Fish & Wildlife

28The Tenth Circuit explicitly acknowledged the interlocking relationship of “detsu
or adverse modification” in 16 U.S.C.1836(a)(2), which Fish & Wildlife defines in 50 C.F.R.
§402.02, and “economic impact” in 15 U.S.CL333(b)(2), which Fish & Wdlife has interpreted
as permitting the incremental effects approach in 50 C.HMR489 and the Regulation Revisions
for Impact Analysis, 78 Fed. Reg, at 53,058. According to the Tenth Circuit, Fish & \ldlife
regulatory definitions for the jeopardtandard and the adverse modification standard “have been
the cause of much confusion in that they inform the FWS’s interpretation oSths Economic
impact language,” but the Tenth Circuit declined to invalidate the adverse ratdifistandard’s
definition, because that issue was not before_it. N.M. Cattle Growers ,A3F.3d at 1283.
Seeid. at 1283 n.2 (noting that, although “these regulatory definitions are not before us today,
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designates critical habitat, it must ensure that other federal agencies ddhooizawr fund
actions that destroy or adversely modify such habgag 16 U.S.C. 81536(a)(2); and

(ii) prohibiting agencies from authorize or funding actions that were not prohibiteck hbe
designation produces an economic impact, which the Endangered Species Act’'s §el{bi@3

Fish & Wildlife to consider before designating critical habisatel16 U.S.C. 81533(b)(2). The
adverse modification standard is an austrative regulation that interprets and implements
“destruction or adverse modification of habitat” in the Endangered Speciasg8//(a)(2), which

is codified in 16 U.S.C. 8536(a)(2), whereas the incremental effects approach results from Fish
& Wildlife’s interpretation and implementation of “taking into consideration the ananinpact

... of specifying any particular area as critical habitat” in the Endangered Spetie§ A(b)(2),
which is codified in 16 U.S.C. § 1533(b)(2). As the Coutes@bove, 8536(a)(2) states that
each federal agency must consult with the Secretary of the Interior to “insu@nthattion
authorized, funded, or carried out by such agencyis not likely to jeopardize the continued
existence of any endangersgecies or threatened species or result in the destruction or adverse
modification of habitat of such species which is determined by the Secretdary be critical.”

16 U.S.C. 81536(a)(2). In turn, 8533(b)(2) mandates that the Secretary of theribr consider

the “economic impact” of a proposed critical habitat designation before promglghie
designation, 16 U.S.C. B33(b)(2), which would include the costs of otherwise permissible
actions that the Secretary of the Interior must ensureeatcies do not authorize or fund under
§1536(a)(2), because the action might jeopardize a species’ survival or destcay leaibitat.

The Tenth Circuit noted iIN.M. Cattle Growers Ass’'that, because the jeopardy standard and the

adverse modificabn standard were “virtually identical,” designating critical habitat would not
prohibit agencies from authorizing or funding any actions that listing a species diteaolya
prohibit, and, thus, designating critical habitat did not result in any econopact beyond a
listing’s economic impact. 248 F.3d at 1283.

Although the Ninth Circuit invalidated the adverse modification standard in 2004, Fish &

Wildlife did not formally amend the adverse modification standard’s regulatonyitofi until

federal courts have begun to recognize that the results theyqa are inconsistent with the intent
and language of the ESA” (citing Sierra Club v. U.S. Fish and Wildlife Serv., 245 F.3d 434)).
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2016, and again in 2018 Fish & Wildlife does not explain how the adverse modification
standard’s amended definition or the informal definition it employed when it designated the
Jumping Mouse’s critical habitat in 2013, before Fish & Wildlife formally adee the regulatory
definition that the Ninth Circuit had invalidated is materially different from the jeopardy

standard’s definition. The Court determines, however, that the adverse ntodifstandard’s

2°The Regulation Revisions for Impact Analysis state that, since sometime b@0@kgn
when the Ninth Circuit invalidated the previous adverse modification standard#idefiand
2007, “the Services have been applying ‘destruction or adverse modification’ in a way that allow
the Services to define an incremental effect of designation. This process teldhivapredida
for the Tenth Circuit's analysis.” Regulation Revisions for Impact Anglys8 Fed. Reg,
at53,063. In 2016, Fish & Wildlife made the following changes to the adverse modification
standard’s regulatory definition, which became effective March 14, 2016:

After considering public comments, Congressional intent, relevant case
law, and the Services’ collective experience in applying the “destruction aisadve
modification” standard over the last three decades, we finalize the following
regulatory definition: Destruction or adverse modification means a direct or indirec
alteration that appreciably diminishes the value of critical habitat for the
conservation of a listed species. Such alterations may include, but are test limi
to, those that alter thghysical or biological features essential to the conservation
of a species or that preclude or significantly delay development of such features.

Interagency Cooperatior- Endangered Species Act of 1973, as Amended; Definition of
Destruction or Adverse bMtification of Critical Habitat 81 Fed. Reg. 7,216. Three years later,
Fish & Wildlife again amended the adverse modification standard’s reguldédiryition by
making the following changes, which became effective September 26, 2019:

We revised the deafition of “destruction or adverse modification” by
adding the phrase “as a whole” to the first sentence and removing the second
sentence of the prior definition. The Act requires Federal agencies, in consultation
with and with the assistance of the Secretaries, to insure that their actions are not
likely to jeopardize the continued existence of endangered or threatened specie
result in the destruction or adverse modification of critical habitat of such species
In 1986, the Services established a migéin for “destruction or adverse
modification” (51 FR 19926, June 3, 1986, codified at 50 CFR 402.02) that was
found to be invalid by the U.S. Court of Appeals for the Fifth (2001) and Ninth
(2004) Circuits. In 2016, we revised the definition, in paresponse to these court
rulings (81 FR 7214; February 11, 2016).

In this final rule, we have further clarified the definition. The addition of
the phrase “as a whole” to the first sentence reflects existing practice and the
Services’ longstanding intemgtation that the final destruction or adverse
modification determination is made at the scale of the entire critical habitat
designation. The deletion of the second sentence removes language that is
redundant and has caused confusion about the meanthg cégulation. These
revisions are unchanged from the proposed rule, and further explanation of their
background and rationale is provided in the preamble text of the proposed rule.

Endangered and Threatened Wildlife and Plants; Regulations for letesaGooperation, 84 Fed.
Reg. 44,981. Meanwhile, the jeopardy standard’s regulatory definition remaiasrtéeas when

the Tenth Circuit decidetl.M. Cattle Growers Ass’n: “Jeopardize the continued existence of
means to engage in an action that readgnabuld be expected, directly or indirectly, to reduce
appreciably the likelihood of both the survival and recovery of a listed species inldhbywi
reducing the reproduction, numbers, or distribution of that species.” 50 C.F.R. § 402.02.

-172-



Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 173 of 241

current definition is broader than the jeaparstandard’'s definition, because the adverse
modification standard encompasses actions that “appreciably diminish thekatiieal habitat
as a whole for theonservatiorof a listed species,” whereas the jeopardy standard is limited to

actions that‘reduce appreciably the likelihood of both the survival and recowérg listed

species.” 50 C.F.R. 402.02 (emphasis added}eeGifford Pinchot 378 F.3d al059 (noting

that “conservation” is a broader concept than “survival,” and concluding teatdkerse
modification standard’s prohibition of actions that affect “both sunawaconservation fails to
provide protection of habitat when necessary only for species’ recovery” (emphasgnal)).
After listing a species, the Secretary of the Interior must consult only with otte¥afagencies
about actions that affect the surviaid recovery of the listed species, but, after designating
critical habitat, the Secretary of the Interior must consult with other federal agabogsany
action that affects the conservation of the listed species. Congress defines “abosebroadly

in the Endangered Species Act: “The terms ‘conserve’, ‘conserving’, and ‘catisel mean to
use and the use of all methods and procedures which are nete&sany any endangered species
or threatened species to the point at which the measures provided pursuanthagter are no
longer necessary.” 16 U.S.C1832(3). Many actions affect a species’ conservation without

affecting the species’ likelitoal of survival, recovery, or bothSeeSierra Club v. U.S. Fish and

Wildlife Serv, 245 F.3d at 4482 (reasoning that conservation is “a much broader concept than
mere survival,” and concluding that “[r]lequiring consultation only where aoraetifectsthe

value of critical habitat to both the recovenyd survival of a species imposes a higher threshold
... " (emphasis in original)). Put differently, the adverse modification standaycbunded in
evaluating actions that impact conservation, which is a lower threshold tHaopghedy standard,
which requires consultation for actions that impact both survival and recovery. Henadyérse
modification standard applies to many actions to which the jeopardy standard dagesiycand,
accordingy, designating critical habitat produces an economic impact beyond the economic
impact of listing a species, which agencies must not consider when determiningrvitdiste
species.

In N.M. Cattle Growers Ass'rthe Tenth Circuit determined tHahevrornwas inapplicable

to the baseline approach and instead appBkidimore deference, “ask[ing] if the agency’s

interpretation is ‘well reasoned’ and has the ‘power to persuade.” 248 F.3d 12#idduistoe

-173-



Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 174 of 241

v. Thompson, 144 F.3d at 631; S. Ute Indian Tribe v. Amoco Prod. Co., 119 F.3d at 834). The

Tenth Circuit held that the baseline approach is “not in accord with the larigohdlee
Endangered Species Act, because Fish & Wildlife’s conflated definitionsfgedpardy standard
and the adverse modiation standard meant that the incremental costs of designating critical

habitat would almost always, if not always, be zé&ddVl. Cattle Growers Ass' 1248 F.3d at 1285.

The Tenth Circuit reasoned that, “[a]lthough 50 C.F.R. 402.02 is not at issuéhkeargulation’s
definition of the jeopardy standard as fully encompassing the adverse maalifistdindard
renders any purported economic analysis done utilizing the baseline approachyvirtuall
meaningless.” 248 F.3d at 1285. Because, under the dsldrse modification standard,
designating critical habitat always would result in virtually zero increment$,cthee Tenth
Circuit concluded that the baseline approach failed to give effect to the “congedshirective”

in the Endangered Species Ac8 4(b)(2) that “economic impacts be considered at the time of

critical habitat designation.’N.M. Cattle Growers Assi248 F.3d at 1285 (citing Bridger Coal

Co./Pac. Minerals, Inc. v. Dir., Office of Workers’ Compensation ProgramsF22i7at 1153).

With no incremental costs to consider, the Tenth Circuit concluded that Fish & \&ldiifeerse
modification standard left only coextensive ca$tand it held that Fish & Wildlife must consider

such costs to give effect to the Endangered Species &ek(b)(2). SeeN.M. Cattle Growers

Ass’n, 248 F.3d at 1285 (“Because..the FWS’s baseline model is rendered essentially without
meaning by 50 C.F.R. 8 402.02, we conclude Congress intended that the FWS conduct a full
analysis of all of the economic pacts of a critical habitat designation, regardless of whether those
impacts are attributable e@xtensively to other causes.”).

The jeopardy standard no longer subsumes the adverse modification standard, so the

concerns that permeabd.M. Cattle GrowersAss’n no longer plague the incremental effects

approach. Although the Court “must faithfully follow controlling Tenth Circuitpdent, [] there

30Judge Lamebrth characterizes the Tenth Circuit’s analysis in N.M. Cattle Growers Ass'n
as “[a]pparently hamstrung by its inability to consider the validity of 50 C.F.R. § 4020¥pe
Hatteras Access Pres. All. v. U.S. Dep't of the Inter@@4 F. Supp. 2d at 129. Even though the
Tenth Circuit suggested that the adverse modification standard in 50 C.F.R. § 402.82isdbe
of “much confusion,” is the “root” of the problem with Fish & Wildlife’s econonmapact
analysis, and produces results that are “inctersiswith the Endangered Species Act, N.M. Cattle
Growers Ass’n 248 F.3d al283 & n.2, the Tenth Circuit nevertheless “found another way to
require the Service to perform a more rigorous economic analysis” by inwraitta incremental
effects approdt and not the adverse modification standard’s definiti@ape Hatteras Access
Pres. All. v. U.S. Dep't of the Interior, 344 F. Supp. 2d at 129-30. According to Judge Lamberth,
“[t]his is an instance of a hard case making bad law.” Cape Hatteras Acess®\P v. U.S.
Dep't of the Interioy 344 F. Supp. 2d at 130.
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is an exception when the statute or rule on which the prior decision was basdungesdc’

Montoya v. Shielon, 286 F.R.D. at 612 n.5 (citing San Juan Cty., Utah v. United States, 503 F.3d

at 1189-90). As the Court discusses above, the Tenth Circuit's reasoNind. i€attle Growers

Ass’nrelies heavily on Fish & Wildlife’s conflated definitions for the jeopardy standadithe
adverse modification standard, which the Tenth Circuit identified asdb® 0f Fish & Wildlife's
policy position that critical habitat designations are unhelpful and typically haveezenomic

impacts.N.M. Cattle Growers Ass; 248 F.3d at 1283Seeid. at 1283 & n.2 (suggesting that the

regulatory definitions for the jeopardy standard and the adverse modification rdtarda
“inconsistent with the interdnd language of the ESA,” and concluding that “these regulatory
definitions .. . have been the cause of much confusion in that they inform the FWS’s interpretation
of the ESA’s economic impact language”). Since Fish & Wildlife has amended thesadver
modfication standard’s definition several years ago, designating critical habitapramuces
economic impacts beyond those associated with listing a species, because the current adverse
modification standard sets a lower threshold than the jeopardy standard for triggetiog 3
consultations to review actions that other agencies authorize and fund. Thusrdheeintal
effects approach no longer automatically leads Fish & Wildlife to deterthat designating
critical habitat will result in zero ecomic costs.

The Endangered Species Act’s § 4(b)(2) has not changed since the Tenth Cirpuétade

its text inN.M. Cattle Growers Ass’'nand, thus, the Tenth Circuit's construction of the statute

binds the Court, but the adverse modification standard’s definition has changed, satthe Te
Circuit's analysis of how the adverse modification standard “inform[s]” Fish & Véldl

economic impact analysis does not bind the Caurii. Cattle Growers Ass' 248 F.3d at 1283.

The Tenth Circuit does nohterpret the Endangered Species Act4(l®(2) as unequivocally
requiring that Fish & Wildlife use the coextensive approach. The Tenth Ciralijzad the
Endangered Species Act’s 8§ 4(b)(2) and held that the “statutory language is pgunrimgsone

kind of consideration of economic impatthe [critical habitat designation] phaseéN'M Cattle

Growers Ass'n248 F.3d at 1285 (emphasis added). Whereas the previous adverse modification

standard’s definition routinely caused Fish & Wildlife to determine that desigratiiogl habitat
entails zero economic impacts under the baseline approach, the currenbdediméts not suffer

this same defect. Rather, the incremental effects approach “give[s] some efféwt to t
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congressional directive that@omic impacts be considered at the time of critical habitat

designation.” N.M. Cattle Growers Ass' 248 F.3d at 1285. Moreover, the Tenth Circuit held

that Fish & Wildlife’'s use of the incremental effects approach violated the Emdah§pecies
Act’s § 4(b)(2), “[b]ecause economic analysis done using the FWS’s baseline maelaesed
essentially without meaning by 50 C.F.R. § 402.02,” which defines the jeopardy standard and

adverse modification standard\N.M. Cattle Growers Ass)n248 F.3d at 1285. Accordingly,

because the adverse modification standard’s current definition does not le&d Widdiife to
determine that designating critical habitat will result in no incremental costsnchemental
effects approach is no longer inconsistent WithEndangered Species Act’s mandate that Fish &
Wildlife consider the “economic impact” of designating critical habitatU1%.C. § 1533(b)(2).

The Tenth Circuit concluded M.M. Cattle Growers Ass’that the baseline approach lacks

the power to persuade, because the adverse modification standard at that timeedjdirgoany
Section7 consultations that the jeopardy standard did not already require, and, thus, designating
critical habitat entailed no additional economic impacts under the baappneach. With Fish &
Wildlife’s amendment to the adverse modification standard, Fish & Wildlife’s nsafeo using
the incremental effects approach are much more persuasive, because the adversaiomodifi
standard now requires Section 7 consultataiter designating critical habitat which the jeopardy
standard did not require after listing a species. The incremental effecta@ppoov accounts for
the additional costs of Section 7 consultations after designating critical héteétathy giving
effect to the congressional mandate that Fish & Wildlife consider the “edonionpact” of
designating critical habitat. 16.S.C. § 1533(b)(2).

Numerous courts have concluded that a-flout methodology-- whether a court calls it
the baseline approach or the incremental effects approatdms from a reasonable construction
of the Endangered Species Acts’ § 1533(b)(2), given that the jeopardy standard no longer

subsumes the adverse modification standééde e.g.,Ariz. Cattle Growers’ Ass’n606 F.3d

at1173;Cape Hatteras Access Pres. All. v. U.S. Dep't of the InteBid4 F. Supp. 2d at 130;

Colorado v. Fish & Wildlife 362 F. Supp. 3d &88; Fisher v. Salaza656 F. Supp. 1357, 1371

(N.D. Fla. 2009)(Stafford].); Ctr. for Biological Diversity v. Bureau of Land Mgnm#22 F. Supp.

2d 1115, 11553 (N.D. Cal. 2006)(lliston].). InAriz. Cattle Growers’ Ass’nthe Honorable

Betty B. Fldécher, thendJnited States Circuit Judge for the United States Court of Appeals for the
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Ninth Circuit, noted thaN.M. Cattle Growers Ass’firel[ied] on a faulty premise®*- Fish &

Wildlife’s conflated definitions for the jeopardy standard and the adversdifioation
standard-- which Fish & Wildlife has since corrected by amending the adverse naigific

standard’s definition._Ariz. Cattle Growers’ Ass®06 F.3d at 1173. Judge Fletcher also gives

one of the most persuasive defenses for the baseline approach/incremental effeathapp

The baseline approach is, if anything, more logical than thextmsive
approach. The very notion of conducting a cost/benefit analysis is undercut by
incorporating in that analysis costs that will exist regarddésise decision made.
Moreover, the practical relevance of the economic analysis undénttengered
Species Acis to determine the benefits of excluding or including an area in the
critical habitat designation: if there is no net benefit (such as actred in
economic impacts) to excluding the area, the agency must design&eeil.6
U.S.C. 8 1533(b)(2). The baseline approach, in contrast to Hexteosive
approach, reflects this purpose.

Congress has directed the FWS to list species, and thus impose a regulatory
burden, without consideration of the costs of doing Seel6 U.S.C. § 1533(a);
N.M. Cattle Growers248 F.3d at 1282. It would be strange to conclude that
Congress intended the FWS to consider costs at the critical habitat phabke tha
agency was barred from considering at the listing phase where, as a result, the
analysis would bear little relationship to reality. It would also be strange to
conclude that Congress intended to use the critical habitat designateguice r
the agency to consider the previously irrelevant costs of listing the species,
particularly given that the decision to exclude an area from critical hdbita
economic reasons is discretionayeel6 U.S.C. § 1533(b)(2Bennett v. Spear
520 U.S. 154, 172.. (1997). The simpler explanation is that the economic
analysis of the critical habitat designation is exactly what it soundsrkeésanot
intended to incorporate the burdens imposed by listing the species.

Ariz. Cattle Growers’ Ass’n606 F.3d at 1173. Judge Fletcher’s reasoning echoes that of Judge

Lamberth:

The baseline approach is a reasonable method for assessing the actual costs
of a particular critical habitat designation. To find the true cost of a designation,
the world with the designation must be compared to the world without it. This is
precisely the advice that the Office of Management and Budget gives to federal
agencies conducting impact analysis: “Identify a baseline. Benefits and costs are
defined in comparison with a clearlagtd alternative. This normally will be a “no
action” baseline: what the world will be like if the proposed rule is not adopted.”
Office of Management and Budgé&lircular A-4: Regulatory Analysi2 (Sept. 17,
2003). In order to calculate the costs abthe baseline, those that are the “but for”
result of designation, the agency may need to consider the economic impact of
listing or other events that contribute to and fall below the baseline. The Service,
however, must not allow the costs below theebas to influence its decision to
designate or not designate areas as critical habitat. That would be inconstktent w
the ESA’s prohibition on considering economic impacts during the species listing
process.

Cape Hatteras Access Pres. All. v. U.SpDef the Interior, 344 F. Supp. 2d at 130. The

incremental effects approach gives effect to the Endangered Species Axdfelithat Fish &

Wildlife consider some economic impacts before designating critical hal3&g¢N.M. Cattle
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Growers Ass'n248 F.3d at 1285; 16 U.S.C. § 1533(b)(2). Because the Tenth Circuit’'s reason for

rejecting the incremental effects approach is no longer applicable, N.N Gadtvers Ass’roes

not compel the Court to reject Fish & Wildlife’'s use of the incremerifelcts approach.
Moreover, Fish & Wildlife’s use of the incremental effects approach is-r@aioned and
persuasive- it considers the economic impact of designating critical habitat without adogunt
for the economic impact of listing a species, whied Endangered Species Act prohibits, and the
incremental effects approach no longer leads Fish & Wildlife automatically tduckenthat

designating critical habitat has no economic imp&cSeeN.M. Cattle Growers Ass 248 F.3d

at 1284. For these reasons, un8kidmore Fish & Wildlife’s use of the incremental effects
approach is welfeasoned, persuasive, and consistent with the Endangered Specied{zi(2)8

II. FISH & WILDLIFE DID NOT ABUSE ITS DISCRETION WHEN FAILING TO
CONSIDER THE COSTS OF JUST COMPENSATION FOR THE ALLEGED
TAKING OF WATER RIGHTS HELD BY MEMBERS OF THE STOCKMAN 'S
ASSOCIATIONS.

In addition to concluding that Fish & Wildlife’s use of the incremental effectapfris
consistent with the Endangered Species Acd¢bg(2), the Court holds that Fish & Wildlife did
not abuse its discretion by failing to consider designation,ssth as compensating the members
of the Stockman’s Associations for reducing the value of their water,ngthigespect to property
within the critical habitat designation. Rather, the Court determines that Fishdfif&Vacted
reasonably under thenHangered Species Act because its economic analysis was not legally
required to include speculative costs related to a hypothetical taking of memders’iglas, as
no data related to those rights was readily available to Fish & Wildlife at the tindk. bAcause
the Court determines that Fish & Wildlife acted reasonably in excluding water rights

compensation, the Court rejects the Stockman’s Associations argument that Figali&sV

3IAt the October 31, 2019, hearing, Fish & Wildlife advanced a hypothetical that is
illustrative and convincing as well. Fish & Wildlife argued that, if a busispeads $100.00 on
facility improvements, and later considers spending an additional $50.00 to improve its facilities,
then the business focuses only on the incremental costs and benefits of tbaad&st.00 worth
of improvements for determining whether to pay for the impr@arem SeeTr. at 38:210
(Flanagan). It asserted that the incremental effects approach appropdatmigsi costs of
decisions made before designating critical habitat, such as costs associatedingth kpecies,
just like the business would not accounttfue alreadyspent $100.00 when considering whether
to pay for the additional facility improvementsSeeTr. at 38:1014 (Flanagan). The Court
concludes that this logic is sound and in accord with the Endangered Spe&eex@civhich
requires Fish & Wdlife to consider the economic impact “of specifying any particular asea a
critical habitat’-- not the economic impact of listing a species. 16 U.S.C. § 1533(I9¢2N.M.
Cattle Growers Ass’n248 F.3d at 1284 (“It is true that the ESA clearlysbaconomic
considerations from having a seat at the table when the listing determisdiging made.”).
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failure to compensate members for the value of their water rigidsirdts to a taking under the
Fifth Amendment to the Constitution.
A. UNDER THE ENDANGERED SPECIES ACT, FISH & WILDLIFE IS
VESTED WITH DISCRETION WHEN MAKING CRITICAL HABITAT
DETERMINATIONS, AND MUST ACT PRUDENTLY BASED ON “THE
BEST SCIENTIFIC AND COMMERCIAL D ATA AVAILABLE.”
As the Court explaineifra, the Endangered Species Act’s purpose is twofold: “to provide
a means whereby the ecosystems upon which endangered species and threatened species depend
may be conserved,” and “to provide a program for the conservation of such endangerad specie
and threatened species.” 16 U.S.A581(b). Pursuant to these objectives, the Endangered
Species Act governs Fish & Wildlife’s ruleaking when listing species as threatened or
endangered, and designating species’ critical habBae16 U.S.C. 81533(a)tb). Under the
Endangered Species Act, Fish & Wildlife shall promulgate spdistasy regulations by
determining whether a species is threatened or endangered based on factors such as: “(A) the
present or threatened destruction, modification, or curtailofejthe species’] habitat or range;
(B) overutilization for commercial, recreational, scientific, or educational paspos . [and] (E)
other natural or manmade factors affecting its continued existenceJ.S16. 8§ 1533(a)(1)(A)
(B), (E). Fish & Widlife shall make specidssting determinations “solely on the basis of the best

scientific and commercial data available.” 16 U.S.C. § 1533(b)(1)(A).

B. FEDERAL COURTS MAY REVIEW FISH & WILDLIFE'S AREA -
EXCLUSION DECISIONS FOR ABUSE OF DISCRETION.

In the process of making speciksting determinations, Fish & Wildlife must act in
accordance with regulations promulgated under 16 U.S.C. 8§ 1533(b), and shall prudently and
concurrently “designate any habitat of [the threatened or endangered specids]isntiien
considered to be critical habitat.” 16 U.S.C. § 1533(a)(3)(A)(i). The designatidtiaafl¢rabitat,
in turn, must be determined based on Fish & Wildlife’'s evaluation of “the biesitiic data
available™- an evaluation that must follow its “consideration [of] the economic impact, the impact
on national security, and any other relevant impact, of specifying any particedaas critical
habitat.” 16 U.S.C. § 1533(b)(2). Significantly as well, Fish & Wildlife is offedescretion in
drawing the boundaries of critical habitat designations, and may exclude any designatefd are

critical habitat “if [it] determines that the benefits of such exclusion outweigh&mefits of
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specifying such area as part of the critical habitat, unless . . . failure toatessyich area as
critical habitat will result in the extinction of the species concerned.” 1682U81533(b)(2).
Notwithstanding, Fish & Wildlife's broad grant of exclusionary discretion is not witho
limits. Rather, ilWWeyerhaeugethe Supreme Court determined that the Endangered Species Act’s
critical-habitat exclusion provision under § 4(bj#¥ not exempt from judicial review as an APA
§ 701(a)(2) exception. 139 S. Ct. at 37A Instead, the Supreme Coalarified that the §
701(a)(2) exception is applicable only in exceptional cases where courts genevalyparticular
agency decision as unreviewable “such as the allocation of funds from &lmappropriation,

or a decision not to reconsider a fiaation.” 139 S. Ct. at 370 (citing Lincoln v. Vigil, 508 U.S.

at 191; ICC v. Locomotive Eng’rs, 482 U.S. 270, 282 (1987)). Comparatively, any challenges to

Fish & Wildlife’s impact analysis for its exclusion decisions were “the sort ofrreulisputes]

that federal courts regularly review.” 139 S. Ct3&). Moreover, because tBeipremeCourt
determined that the procedural mandate of the Endangered Species Act’'s § 4(b)@3 Fghi

& Wildlife to evaluate economic and other impacts before degidvhether to exclude a
designated area of critical habitagel39 S. Ct. at 370, the Court determined that the exclusion

provision was not “‘drawn so that a court would have no meaningful standard agairstavhic
judge the Secraty of the Interior'sexercise of his discretion not to exclude.” 139 S. Ct. at 371-

72 (quotingLincoln v. Vigil, 508 U.S. at 191) The Supreme Court, therefore, held that Fish &

Wildlife’s exclusion decisions were reviewable judicially for abuse of dismmn, because, even

though the word “may’ certainly confers discretion tme Secretary,’Fish & Wildlife’s
discretionary exclusion decisions were not independent from the Endangered SytEes

4(b)(2) procedural mandate. 139 S. Ct. at 371.

32The Endangered Species Act’s § 4(b)(2), the crifigdditatexclusion provision, reads
as follows: “The Secretary of the Interior may exclude any area from critibabhd he
determines that the benefits of such exclusion outweigh the benefits of specifyingeauch a
unless he determines . . . that the failure to designate such area as critical Hab#sultvn the
extinction of he species concerned . . .”
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C. FISH & WILDLIFE DID NO T ABUSE ITS DISCRETION WHEN FAILING
TO CONSIDER THE COSTS OF JUST COMPENSATION FOR THE
ALLEGED TAKING OF WATER RIGHTS HELD BY MEMBERS OF THE
STOCKMAN'S ASSOCIATIONS, BECAUSE ITS DECISION-MAKING
WAS REASONABLY BASED ON FORESEEABLE COSTS RATHER
THAN SPECULATIVE COSTS ASSOCIATED WITH MEMBERS’
HYPOTHETICAL WATER RIGHTS .

Under prevailing case law, the Court holds that Fish & Wildlife did not abuse its
discretion when failing to consider thest® of just compensation for the alleged tglohwater
rights held by members of the Stockman’s Associations. The Court reacheddimg based
on its assessment that Fish & Wildlife acted reasonably in its assessment ofaheemtal
impacts of tle designation- in that the assessment was estimated to include only foreseeable
costs associated with the designation, as opposed to the speculative costsdtmtieete

Stockmars Associationsmemberswater rights

1. The Parties Dispute WhetherFish & Wildlife’s Must Assess All of the
Pertinent Incremental Impacts Associated with the Critical Habitat

Designation.

In its petition, the Stockman’s Associations argue that even if the Court wagtaine
that Fish & Wildlife’'s incremental effectapproach in its economic analysis is lawful, Fish &
Wildlife “must still assess all of the pertinent incremental impacts,” whididihot do when it
failed to consider members’ costs associated with fenremgmely, the cost of reducing members’
acces to water. Petition at 25. Specifically, as the Stockman’s Associations cdrgeadse the
critical habitat designation ahits 3 and 4 interferes with their members’ water rights in the Santa
Fe and Lincoln National Forests, Fish & Wildlife has engaged in an unconstitutiakiah” of
property under the Fifth Amendmendy fvhich it (i) must pay just compensation to their members,
and (ii) account for in its calculation of the critical habitat designation’s @signmpacts. See

Petition at 2425 (citing Sacramento Grazing Association, Inc. v. United States, 135 Fed. Cl. 168,

197 (2017)). In addition, refuting Fish & Wildlife's defense that the fencing exclusions would
not be on privately owned land that members possessed, the Stockman’s issooratends
that, “[ulnder New Mexico law, the right to beneficial use of water is a prppeerest distinct

and severable from a right to use land.” Petition at 25 (quStegamento Grazing Association,

Inc. v. United States, 135 Fed. CI. at 197)(alteration added).
On the other hand, Fish & Wildlife counters that its failure to account for membees’ wa
rights is not an abuse of discretion, but, rather, is reasonable givdmetbasts directly associated

with the grazing allotment water rights of the Stockmanssa¥iation’s members are “highly
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speculative.” Response at 22. Fish & Wildlife also counter thregeitl notconsider economic
impacts associated with the designation that only “hypothetically” infringe thmrgrazing
allotment water rights of the Stkman’s Association’s members, as those economic impacts are

“too uncertain or speculative.” Response aR2a3quotingAlaska Oil & Gas Ass’n v. JewelB15

F.3d 544, 565 (9th Cir. 2016)). Instead, Fish & Wildlife argues that it reasonably “factdhed in
costs for [it] toavoidtaking grazers’ water rights at all,” Response at 17, 22 (emphasis in Brigina

m

which include costs it calculated for developing “cattle lanes™ and pipesdnsporting water

from fencedoff sources, Response at 22 (quoting U.S. Forest Fish & Wildibuthwestern
Region: Comments on the economic analysis for New Mexico meadow jumping mouse proposed
critical habitat (posted May 7, 2014), at D00345%
https://www.regulabns.gov/document?D=FWR2-ES-2013-0014-0053(last visited June 15,
2020). Finally, Fish & Wildlife notes that it has factoredeconomic impacts relating to potential
AUM reductions, and that “reducing AUMs for grazing on federal land does notwalker rights

or other private property rights.” Response at 22 (qudatadker, 162 P.3d at 888, and citing

Screening Memo at-80).

2. The Case Does Not FaBguarely Within the Contours of Applicable
New Mexico Water Law Precedent

Given the Court’s location in the District of New Mexico, it is not unfamiliar with thaas
of water rights. To the contrary, water rights are a frequent source ofditigatihe Tenth Circuit,

as well as within district and state courts acrossegen. Seee.g.,Diamond Bar Cattle Co. v.

United States168 F.3cat 12131217 Walker v. United State00ZNMSC-038, 162 P.3d at 882.

For example, in Walker v. United Statése Supreme Court of New Mexico was asked to certify

a question related tthe State of New Mexico’s recognition of plaintiffs’ limited forage right
implicit in their vested water rightsSee2007NMSC-038, 162 P.3d at 88890. In the process
of answering the question in the negative, the Supreme Court of New Mexico otliened
following helpful and illustrative history of the principles and historical developraeiNew
Mexico Water Law.See2007NMSC-038, 162 P.3d at 888-890.

The prior appropriation doctrine governs water law in New Mexigee
N.M. Const. art. XVI, § 2 (Priority of appropriation shall give the better right.”);
Montgomery v. Lomos Altos, InQ07-NMSC-002, 1 5 n. 3, 141 N.M. 21, 150
P.3d 971 (citing NMSA 1978, § #2-2 (1907)). Under prior appropriation, “the
right to use water is considered a propeiditrwhich is separate and distinct from
ownership of the land KRM, Inc. v. Cavines4,996-NMCA-103, 1 6, 122 N.M.
389, 925 P.2d 9see Charles T. DuMars & A. Dan Tarlocksymposium
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Introduction: New Challenges to State Water Allocation Soverei@®yNat.
Resources J. 331, 332 (1989)(noting that under prior appropriation a “water right
[is] a quasiexclusive property rightnpt tied to the locus of ugg (emphasis
added)). Thus, a water right is not an automatic stick in the bundle of rights a
landowner receives upon purchasing even a fee interest in land.

Under the doctrine of prior appropriation, water rights are both established
and exercised by beneficial use, which forms “the basis, the measure and the limit
of the right to use of the water.” N.\Monst. art. XVI, § 3. A water right is separate
and distinct from a right to adjacent land because it is derived not from the right
in the land, but “from appropriation for beneficial us®fson v. H & B Props.,
Inc.,118 N.M. 495, 498, 882 P.2d 536,%@3.994). As a result of the separate and
distinct nature of a water right, that right must be exercised or lost; one cannot sit
on water rights to the exclusion of any other claimant without putting them to
beneficial useSedra G. ClarkWater in New Mexico: A History of Its Management
and Use39 (1987) (“Since the criterion was application of water to beneficial use,
this was not a property right which could be acquired in perpetuity; it had to be
exercised to be kept alive.”).

The sole exceptioto the general rule that water rights are separate and
distinct from the land is water used for irrigati@ee KRM1996-NMCA-103, |
8, 122 N.M. 389, 925 P.2d 9 (holding that Section1I/2 and NMSA 1978, § 22
522 (1953) “evince an intent to createraited statutory exception to the general
rule that water rights and land ownership are distinct property rights”). Irrigation
water rights are appurtenant to the land, meaning that any conveyance of the land
will carry the water right with it unless the tgaright is expressly reserved by the
grantor.SeeNMSA 1978, § 721-2 (1953) (providing that “all waters appropriated
for irrigation purposes ... shall be appurtenant to specified lands owned by the
person, firm or corporation having the right to use weger”); § 725-22
(providing that “the transfer of title of land in any manner whatsoever shigfl ca
with it all rights to the use of water appurtenant theretarfagation purposes,
unless previously alienated in the manner provided by law” (empadded));
Turner v. Basset2005-NMSC-009, T 10, 137 N.M. 381, 111 P.3d 701 (noting
that under Sections 7P-2 and 725-22, “water that is applied to irrigation becomes
appurtenant to the land on which it is used”) . ...

As indicated by its historicavolution in the West, a primary feature of the
prior appropriation doctrine and its concomitant beneficial use requiremsihava
need for water to be mobile or divertible to other areas of use and not tied to the
surrounding landSee2 Joseph W. Dellapenna, Waters and Water Rights 11.02(a),
(d) (Robert E. Beck, ed., 1991 ed., 2001 Repl.Vol.) (noting the key attributes of
prior appropriation address the need in arid regions to divert and transportnwater i
order to place it to beneficial use). Because water is a scarce commodity in the
West, mobility and transferability are necessary to meet changing scaisl Gois
often means moving water from one location to another and also from one use to
another.See Kaiser Steel Corp. v. W.S. Ranch 8b.N.M. 414, 419, 467 P.2d
986, 991 (1970)(discussing how even private parties may exercise powers of
condemnation to construct facilities to transport water and put it to beneficial use
such as mining); Clarlsupra,at 39 (stating that prior appropriation “heedeased
the arid western region from restricting its scant water resources to the limits of
riparian lands, making possible the diversion of those waters to areas dere t
could be applied more effectively”).

Water rights are therefore not tied to artjalar location or even a
particular sourceSeeNMSA 1978 § 725-23 (1985) (change of place of use);
NMSA 1978 § 725-24 (1985) (change of purpose); NMSA 1978 §1227 (1985)
(change of location of well for groundwater). As such, water rights are not
considered ownership in any particular water source, but rather a right to use a
certain amount of water to which one has a claim via beneficiabBasdoseph L.

Sax, Rights that “Inhere in the Title Itself”: The Impact of thecasCase on
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Western Watekaw, 26 Loy. L.A. L.Rev. 943, 944 (“Water has been described as
merely usufructuary; as belonging to the public; as subject to public seryiisdes
incapable of full ownership; as subject to constraints that it be used noiuigste
reasonably, benefidig, etc.” (citation omitted)). Thus, under prior appropriation,

as a separate protected property right, a vested water right can be “sold, leased, o
transferred.’KRM, 1996-NMCA-103, 1 5, 122 N.M. 389, 925 P.2d 9.

Walker v. United States, 2000MSC-038, 162 P.3d at 888-890.

Despite the Stockman’s Association’s attempt to portray this claim as an issembérs’
vested water rights, however, it is not. Rather, as Fish & Wildlife arqueyately, this case is
indeed, an issue of speculative water rights, meaning thaatigedoes not fall within the legal

framework ofWalker v. United States, 200NMSC-038, 162 P.3&t882, orDiamond Bar Cattle

Co. v. United States, 168 F.8t1210, both of which involved plaintiffs’ claims of a right of forage

incident to their existig, vested water rights. Accordingly, the Court is tasked only with analyzing
the reasonableness of Fish & Wildlife’s actions under the Endangered Species Acthender

Administrative Procedure Act.

3. Fish & Wildlife's Actions Related to the Designation of Units 3 and 4
Were Reasonable.

As notedinfra, under the Endangered Species Act&8)(2), Fish & Wildlife is granted
discretion talesignate critical habitaénd shall do sbased orithe best scientific and commercial
data available.” At the timEish & Wildlife conductedts economic impact assessment, no data
wasreadily available related to the w Stockman’s Associatioresnbers’ water rightsand any
information related to suclater rightswas highly speculative. In adhering to the regulations,
therefore, Fish & Wildlife decided reasonably to focus its economic impags#ah foreseeable
costs associated with avoiding taking members water r&geReply at 16 These costs, which
readily available source documentation and data support, include cost estimatesdssahié)

“the development of alternative water sources for cattle that may be reduieeding limits
access to waterPDesignation Final Rul81 Fed. Reg. 14, Z8 AR D003442) (ii) “mitigat[ing]

the loss of water access to livestdmcausdencing,” Fish & Wildlife Public Comment at-2

(AR D003496-97(stating that these particular estimates relate to establishing “cattle lanes” that
allow members’ cattle accesswater sources even if some riparian areas were to be feffcad

water is to be piped outside of the exclojufi@) potentially reducing AUMs if Fish & Wildlife

were to determine that forage or water access would have to be further r&hreedig Memo

at 8, (ARD002742). SeeResponse at 17.
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As the Supreme Court of New Mexico noted, “[w]aights are . . . not tied to a particular
location or even a particular source . ... As such, water rights are not considereshipnne
any particular water source, but rather a right to use a certain amouatieoftavwhich one has a

claim via beneficial use.¥Walker v. United State00#NMSC-038, 162 P.3d at 890. The Court,

therefore, finds reasonable Fish & Wildlife’s explanation thalidtnot calculate costs for the
taking of the Stockman’s Associations’ membaevater rightsbecause it wa “unaware of any
instances where water rights . . . would be significantly impacted by this desigh&ee
Response at 17 (quotirigesignation Final Rule, 81 Fed. Reg. 14,283 (BB03438)) This
conclusion was because, as Fish & Wildlife explains;ritecal habitat designatiofencingwas
not proposed nor expected to occur on private lag#EeResponse at 17SeealsoDesignation
Final Rule, 81 Fed. Reg. 14,276 (AR03431)Designation Final Rule, 81 Fed. Reg. 14,Z8R
D003436) Furthermore, during its planning, Fish & Wildlife indicated that it would take mesisu
to ensure water access remain available within the allotments, meaning Fish & Wildtite dat
unreasoably in believing that none of the members of the Stockman’s Associations would be
completely prevented from accessing water needed to suppogermitted AUMs.SeePetition
at17.

Finally, as noted by the Supreme Court of New Mexico and the TenthitCinot all
grazers on public land possess water rigl@seWalker, 200#NMSC-038, 162 P.3d at 8880;

Diamond Bar Cattle Cp168 F.3d at 1210. Instead, grazers must demonstrate that they have

consistently put the claimed amount of water to beradficse. See Walker 200#NMSC-038,

162 P.3d at 8880; Diamond Bar Cattle Cp168 F.3d at 1210. In this case, members of the

Stockman’s Associations cannot point to any data or source available to Fislul&eVei the

time it devised its economic impleassessment or at the time of its designation of Units 3 and 4 as
critical habitats, which either: (i) could identify which members of the Stockmarsschetion’s
members had vested water rights, or (ii) could provide economic information regtrescope

or value of the alleged water rights that members now allege have been frakextdtion of the

Fifth Amendment. Ultimately then, given the severe lack of available tftesand commercial

data,” 16 U.S.C. 8 1533(b)(1)(A), the Court finds thiah & Wildlife acted “within its discretion”

when choosing “not to include those costs deemed too uncertain or speculative in the totdl potentia

incremental cost of the [critical habitat] designation,” and, equally, behaasdmably when
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focusing onlyon the measurablecosts related to the critical habit designation as it relates to

grazers’ access to wateBeeAlaska Oil & Gas Ass’n v. JewelB15 F.3d at 565.

In the alternative, however, even if the Court were to determine that Fish dif@Vil
committed an error in not analyzing the cost of just compensation to the members of the
Stockman’s Associations related to the cost of their water rights, onlydjmial error requires

reversal under the APASeePrairie Band Pottawatomie Nation v. Fed. Highway Admti84

F.3d 1002, 1008 (10th Cir. 2012). Here, the Court determines that any error allegedly committed
by Fish & Wildlife is harmless, because Fish & Wildlife’s cost of compensating memibéostfo
water rights would be subsumed by the costs it alreddylated in the economic impact statement
related to the potential reduction of AUMs or the reduction in the value of privaperpy
associated with the grazin@eeResponse at 17 n. 10. For these reasons, the Court concludes that
Fish & Wildlife did not abuse its discretion when failing to consider the costs objugtensation
for the alleged taking of water rights held by members of the Stockman’s Asstmiatio
D. EVEN IF FISH & WILDLIFE ABUSED ITS DISCRETION WHEN

FAILING TO ACCOUNT FOR COSTS RELATED TO THE WATER

RIGHTS OF THE STOCKMAN'S ASSOCIATIONS’ MEMBERS IN ITS

ECONOMIC IMPACT ANALYSIS, IT DID NOT COMMIT A TAKING

UNDER THE FIFTH AMENDMENT.

1. The Parties Dispute theTaking Clause’s Applicability to the Water
Rights of the Stockman’s Associations Members

As a subpart of its overarching contentions that Fish & Wildlife abused its discretion in
failing to consider costs related to its members’ water rights, the Stockman’saesscalso
argue that the critical habitat designatiomderference with their members’ water rights
constitutes a taking under the Fifth Amendment requiring just compens&taretition at 24

25 (citing_Sacramento Grazing Association, Inc. v. United States, 135 Fed. Cl. at 197. In turn,

Fish & Wildlife rebuts the constitutional theory of the Stockman’s Associations theory, arguing
that, even if members had advanced, more than “speculative” evidence demonsieatilegal
entitlement to water rights on Units 3 and 4, those alleged water rights argeatbtd“a particular
location or even a particular source’; [and] as long as water can be accessedr@vemdifferent

location, no taking has occurred.” Response at 15 (quoting Walker v. United Z0aENMSC-

038, 162 P.3@t890). In additio, Fish & Wildlife citesWalker v. United Statess a basis for its

argument that no taking can occur when members still have access to water sourcefh@sen if

sources are located elsewhe&eeResponse at 15 (citing 2000MMSC-038, 162 P.3d at 890).
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Based on this legal principle, Fish & Wildlife emphasize that (i) the members &ttickman’s
Associations can still access grazaifptment water sources in the purportedly burdened areas of
the designation through existing cattle larse® Responsa 15, (ii) the agency has outlined plans
for future installments of cattle lanes to maintain access to water sources within tinatitesig
seeResponse at 15, and (iii) there is an availability of water sources outsitearitical habitat
designabn, as the Administrative Record and publicly available documents subject toljudicia
notice show.SeeResponse at 10 (citing Designation Final Rule, 81 Fed. Reg. 14,287;-24,320
Designation Final Rule 81 Fed. Reg. 14, 287 (AR DO0R442h & Wildlife Public Comment at

1-2 (AR D003496-97). SeealsoDeclaration of Devon Lea Flanagan on BehaltJo®. Fish &
Wildlife { §5-8, at 23 (dated September 23, 2019), filed September 23, 2019 BR¢l} New
Mexico Meadow Jumping Mous@apus hudsonius luteufeport, at Jdated September 23,
2019), filed September 23, 2019 (Doc-Bg'Cattle lanes will be installed in all of their exclosure
areas to maintain access to water for cattle grazing on allotments where fenceiggis b
instaled.”).33

2. Federal Takings LawCovers State and Local Governmerst Advanced
Public Purposes.

The Takings Clause, “applicable to the States through the Fourteenth Amendment, . . .
declares that ‘private property’ shall not “be taken for public use, without jogperasation.”

U.S. Const. amend. V.; Palazzolo v. Rhode Island, 533 U.S. 606, 617 (Z#&Dhicago, B. &

Q.R. Co. v. Chicago, 166 U.S. 226 (1897). The Supreme Court has read public use to encompass

a number of “public purposes” that state and local governments advance. Kelo v. K&y of

London, Conn., 545 U.S. 469, 489, (2005). SeeHawaii Housing Authority v. Midkiff, 467

U.S. 229, 241 (1984)SeealsoBerman v. Parker, 348 U.S. 26, 75 (1954). Equally, the Supreme

Court also has determined that a number of advanced public uses have comgitatachent

takings under the Fifth Amendmerfieee.q.,Palazzolo v. Rhode Island, 533 U.S. at @lucas

33Fish & Wildlife concedes that Medeiros is the only declarant from the Stockman’s
Associations who asserts specific facts relating to their takings argument based@mtdraion
that fencing has been proposed on the Aguguita creek, which her ranch uses to water cattle.
SeeResponsat 10 (quoting Medeiros Decl. § 13, at 3). Here too, however, Fish & Wildlife
undermine Medeiros’ assertion, arguing that the evidence still fails to déetenan imminent
injury necessary to show a taking has occuri®eeResponsat 10. This scenario is because, as
Fish & Wildlife explains, there are maps in the record demonstratinghtdemcing on Agua
Chiquita creek currently has and, as proposed, will continue to designé&earats to ensure
water accessSeeFlanagan Decl. 7, at2 Fish & Wildlife also reference another map that
shows numerous other water sources available within the same p&tefdanagan Declf 8,
at 3
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v. South Carolina Coastal Council, 505 U.S. at 1015; Agins v. City of Tiburon, 447 U.S. at 261;

Brown v. Legal Foundation of Wash., 538 U.S. 216,-232 (2003); Armstrong v. United States

364 U.S. 40, 49 (1960).

For example, a government actor can “take” property for Fifth Amendment purpbsegs eit
by physically depriving the owner of the property or by placing upon the property such westricti
regulations that the owner is effectively deprived of the ability to use tpery. SeePalazzolo

v. Rhode Island, 533 U.S. at 617 (2001)(noting tleaten a minimal permanent physical

occupation of real property requires compensation under the Clause,” and that “&oreguileth
‘denies all economically beneficial or productive use of land’ will require compensataer the
Takings Clause”)(inteial quotations omitted). The Supreme Court has recognized even that the
occurrence of takingsvhen government actions do not encroach upon or occupy the property yet

still affect and limit its use to such an exterRalazzolo v. Rhode Island, 533 U.S. at @ifation

omitted). Justice Holmes articulated an important limitation in proscribingextent of
government regulation of private property rights: “[W]hile property may be reglutata certain

extent, if a regulation goes too far it will be ogoized as a taking.” Palazzolo v. Rhode IsJand

533 U.S. at 617citing Pennsylvania Coal Co. v. Mahon, 260 U.S. at 418jth this principle as

a guide, the Supreme Court has offered some benchmarks to direct lower coums in t
determinations regairt “whether a particular government action goes too far and effects a

regulatory taking.” Palazzolo v. Rhode Island, 533 U.S. at BillZucas v. South Carolina Coastal

Council for instance, the Supreme Court determined that, notwithstanding certhficajiens,
“a regulation which ‘denies all economically beneficial or productive usenaof laill require
compensation under the Takings Clause.” 505 U.S. at 194¢also505 U.S. at 1035 (Kennedy,

J. concurring); Agins v. City of Tiburon, 447 U.S. at 261. Yet, even:

Where aregulation places limitations on land that fall short of eliminating all
economically beneficial use, a taking nonetheless may have occurred, dgpendin
on a complex of factors including the regulation's economic effect on the
landowner, the extent to which the regulation interferes with reasonable
investment-backed expectations, and the character of the government action.

Palazzolov. Rhodesland 533 U.S. at 617 (citing Penn Central Transportation Co. v. New York

City, 438 U.S. at 124.For a TakingClause claim, state law determines what property rights

exist.SeeStop the Beach Renourishment, Inc. Ela. Dep't of Envil.Prot, 560 U.S. at 707

(“Generally speaking, state law defines property interests . Matideverev. Lloyd, 644 F.3d at
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963( “[W]e look to state law to determine what property rights exist and tiherafe subject to
‘taking’ under the Fifth Amendment.”).
3. The Stockman’s Associations Members Do Not Offer Evidence

Showing Actual Property Ownership in the Alleged Water Rights at
Issue

The Stockman’s Associations argue that, by limiting their abilities to gratte aatUnits
3 and 4, Fish & Wildlife has enacted a barrier between the members and their vidserSae
Petition at 1718. This barrier, according to the Stockman’s Asdans, results in members’
inabilities to use their water rights, thus eliminating the water rights in their entirety Cdit
declines to adopt this argument in full. New Mexico state law determines the obauny alleged

property interest takeloy the federal governmengeeWalker v. United State$9 Fed. Cl. 222,

22324 (2005§“Walker 11", certified question answered/alker v. United State200#NMSC-

038, 162 P.3d at 882. In New Mexiaeaterrightsare an interest separate from ownership of the

associated surface estat@eeWalker v. United State9D07~NMSC-038, 162 P.3d at 885 (citing
Walker II, 69 Fed.Cl. at 227).
The argument that the Stockman’s Associations advance here is similar toumerarg

that the plaintiffs advanced unsuccessfully in Walker v. United States;NMA&C-038,162 P.3d

at 886 Unlike the plaintiffs inWalker, however, here, as the Court explained, the members of the

Stockman’s Associations have failed to offer evidesttewing actual property ownership of the
alleged water rights at issue. Even assuming, however, that the members of the S$ockman
Association have established vested water rightseaning they have shown that they have put
the alleged amount of water beneficial use since before the United States withdrew the land at

issue from the public domaiseeWalker v. United States, 2000MSC-038, 162 P.3d at 8880;

Diamond Bar Cattle Co. v. United Staté68 F.3d at 1210 (10th Cir. 1999%hose vested war

rights have not been forced into rose. The Court reaches this conclusion based on the Supreme
Court of New Mexico’s principle that, “even if appurtenant to [the critical habigdation units],
water rights can be severed from that land and eghgp another use at a different location.”

Walker v. United State2007NMSC-038, 162 P.3d at 882. Namely, as with other forms of

alienable property rights, water rights can be “severed from the allotmewsdro other lands,

used for other purposes, or even sold.” Walker v. United States;N0ASC-038, 162 P.3d at

892 (citing_Colvin Cattle Co. v. United States, 67 Fed. Cl 568, 570 (2005):583Zlaying out
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the process for changing place of use of an appurtematgtr right); New Mexico Statuds
(NMSA) 1978 § 725-24 (laying out the process for changing the purpose of use and place of
diversion for a vestedaterright); NMSA 1978 § 7212-7 (laying out the process for changing

well location and useMathers v. Texaco, IngA21 P.2d 771, 778 (1966) (noting that New Mexico

statutes “expressly recognize that thght to usewaterupon certain lands may be severed from
such lands antlecome appurtenant to other lands, or may be transferred for other pummbses a
other uses”); Tarlock, 41 Nat. Resources J.7at7 (“Waterrights despite their usufructuary
character, have always been treated as transferable property rights.”).

With this directive as a guide, the Court finds convincing the map exhibits that Fish &
Wildlife submits, which indicate collectively that graziatjiotment water sources still can be
accessed both within the critical designatidhrough existing cattle lanesas well as outside of
the designation through other available water sour@seResponse at 15Seealso, e.g,
Designation Final Rule 81 Fed. Reg. 14, 287 (AR D00344@hping Mouse Designation, 81 Fed.
Reg. 14,3120 (AR D003475-76)Fish & Wildlife Public Comment at-2 (AR D003496-97)
Flanagan Decl|. § 1 7-8, at 23. Therefore, “the value of the [members of the Stockman’s
Associations] water rights[s] do[] not jgend entirely on stock watering at the same location.”

Walker v. United State200#NMSC-038, 162 P.3d at 892 (citing Colvin Cattle Co. v. United

States 67 Fed. Cl at 570)(noting that although a rancher was no longer permitted to graze cattle
on certairBureau of Land Management (“BLM”) lands, he continued to have a westedright
appurtenant to said lands, and thus the newly authorized rancher on the BLM tra&dna in
his own water). As long as water can be accessaekn if from a different locatior no taking

has occurredSeeWalker v. United States, 2000MSC-038, 162 P.3d at 890.

In addition, even if the Court were to continue operating under the assumption that the
members of the Stockman’s Associations maintain vested water rigjgseuirement that water
must be put to beneficial use does not give rise to an interminable right to continuanbat s

beneficial use.” Walker v. United State2007NMSC-038, 162 P.3d at 89Z2citing First State

Bank of Alamogordo viMicNew,, 33 N.M. 414,437 (1928)(“It . . . does not follow that, because

water has been appropriated for a particular use, it forever thereafter must be appdiedse.”)).
The Supreme Court of New Mexico’s offers an apt example to support this prop@&siptaining

that, “if one acquires avaterright by beneficially using water in a milling operation, which
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operation is subsequently shut dolecausenvironmental violations, the mill operator cannot

claim a right to continue milling just to protect thaterrights” Walker v. United Statef007-

NMSC-038,162 P.3d at 892. Accordingly, and similar to the challenges thatdaheiffs faced

in Walker v. United Stategven if the members of the Stockman’s Association owned permits to

graze on Units 3 and 4, which impliedly grant them water rights on those allotthenp&rmits,

and the water rights necessarily, are “conditions on the permission of the federahgmtémgo

on the land.”2007NMSC-038,162 P.3d at 892. Now, members of the Stockman’s Associations
have lost the license to graze on this land, “they cannot now rely on a right to continueutapartic
beneficial use to maintain the water right thegyt were able to acquire by way of government
permission in the first place.2007NMSC-038,162 P.3d at 892. For these reasons, the Court
holds that the laws of New Mexico do not support the claim of the Stockman’s Agstiaiat

Fish & Wildlife havetaken their members’ water rights through the critical habitat designation of

Units 3 and 4. The members, therefore, are not entitled to just compensation foigtitese

V. FISH & WILDLIFE HAS NOT ACTED ARBITRARILY OR CAPRICIOUSLY, OR
ABUSED ITS DISCRETION, BY NOT EXCLUDING UNITS 3 AND 4 FROM THE
CRITICAL HABITAT DESIGNATION

The next argument of Stockman’s Associations is that Fish & Wildlife has violated th
Endangered Species Act and the APA by failing to provide a reasoned explanation for not
excluding Units 3 and 4 from the critical habitat designatieePetition at 26 (citing 5 U.S.C. 8§
706(2)(A); 16 U.S.C. 8533(b)(2)). As foundational basis for the argument, the Stockman’s
Associations first referencé&/eyerhaeuserwhere the Supreme Court concluded that Fish &
Wildlife’s decisions whether to exclude areas from a critical habitat desigmatig be subject to
judicial review for abuse of discretiokeePetitionat 26(citing Weyerhaeused 39 S. Ct. at 371).
Relaedly, the Stockman’s Associations argues that the Endangered Species A@)§28
requires Fish & Wildlife to balance economic and other impacts when deciding wioetkehude
areas from critical habitat designation, and then provide a reasonethatxpliafor its final

decision. SeePetition at 26 (citingudulang v. Holder, 565 U.S. 42, 53 (2011)). The Stockman’s

Associations, therefore, find problematic Fish & Wildlife’s finalization of the criticitiat
designation where it “declined to exclude Units 3 and 4 from the designation beégawperitedly

could not identify ‘any disproportionate costs that are likely to result frandésignation.

Petition at 26 (quoting Endangered and Threatened Wildlife and Plants; Designafioticaf
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Habitat for the New Mexico Meadow Jumping Mouse; Final Rule, 81 Fed. Reg. 14,264, 14,307
(March 16, 2016)(to be codified at 50 C.F.R. pt. 17)(“Jumping Mouse Designation”)). Theay asse
that Fish & Wildlife’s decision rationale was “fatally vague and indecisive,” i@ttt 27 (citing

SEC v. Chenery Corp332 U.S. 194 (1947)), and its “failure to explain its decision is, by

definition, an abuse of discretion,” Petition at 16 (citMgtor Vehicle Mfrs. Ass’n of U.S. v.

State Farm Mut. Auto. Ins. Co463 U.S. 29, 43 (1983)). The Stockman’s Associations further

demand that Fish & Wildlife set forth a decisioraking standard for determining whether to
exclude areas from critical habitat designation, and that otherwise, the/'agaocess will be
opaqueand amorphousSeePetition at 2980. Fish & Wildlife’s failure to develop a decision
making standard, the Stockman’s Associations warn, could lead to negative consequehces s
as “keeping the public in the dark,” and courts having no “yardstick tsuneghe rationality of

Fish & Wildlife’s determinations.” Petition at 280 (citingSierra Club v. Salazal 77 F. Supp.

3d 512, 532 (D.D.C. 2016)(Walton, J.)).

Fish & Wildlife counter that it did not act arbitrarily or capriciously, or abuse its diiscre
in its decision to not exclude Units 3 and 4 from the critical habitat design&eeResponse at
24. As an initial matter, however, Fish & Wildlife argues that the Court needvieivréhe issue
because the Stockman’s Associations have waidmlirastratively the claim as to the non
exclusion of Units 3 and 4, except with respect to Subunit 3c, because “neither [the &tsckma
Associations] nor any other individual raised this issue during the publicmenomperiods.”
Response at 24. It maintains that contentions not pressed upon an agency duringats decisi
making process should not be eligible for judicial review, because, without notageacy does

not have enough time or resources to “ferret out every possible alternative’ andtlgxguhid
individually discuss why they did not exclude every possible segment of critical tHabita

Response at 24 (quoting Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council, 435 U.S. 519,

551 (1978), and citing Wilson v. Hodel, 758 F.2d 1369, 18¥210th Cir. 1985)). Here, Fish &

Wildlife argues that the Stockman’s Associations had reasonable notice to isktieqguments,
given that the agency issued the proposed designation along with an economis anpbis
for possibly excluding partidar areas from the designation, amcglicitly solicited comments
regarding the exclusion of other areas.” Response &b52f&mphasis in original)(citing

Endangered and Threatened Wildlife and Plants; Proposed Designation of Gatitalt for the
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New Mexico Meadow Jumping Mouse, 78 Fed. Reg. 37,328, 37/B32¢roposed June 20,
2013)(to be codified at 50 C.F.R. pt. 17)(“Proposed Mouse Designation”); Proposed Mouse
Designation; reopening of comment period, 79 Fed. Reg. 19,307, 1B)308opened April 8,
2014)(to be codified at 50 C.F.R. pt. 17)). Fish & Wildlife argues further that, although some
public commenters “opposed tliesignationof Units 3 and 4 as critical habitat” based on
procedural defects or the habitat’s biological incompatibilitieste are different critical habitat
analyses associated with designating versus excluding areas under the Endangessd\&fxecCi
84(b)(2). Response at 24 n.12 (emphasis in original)(citing Charles N. Lakins, Esq., Public
Comments on Proposed Mouse Designation at 3 (posted Aug. 22, 2013),
https://www.regulations.gov/document?D=FWR3-ES-2013-0014-0035(last visited June 15,
2020); Charles, N. Lakins, Esq., Public Comments on Proposed Mouse Designation at 8 (posted
May 8, 2014), https://www.regulations.gov/document?D=FWR3-ES-2013-0014-0055(last

visited June 15, 2020); Pete Domenici, Esq., Public Comments on Proposed Mouse Designation
at 4 (issued May 8, 2014)(not posted); Judyann Medeiros, Public Comments on Proposed Mouse
Designation, D003490 (posted May 9, 201Htps://www.regulations.gov/document?D=FWS-
R2-ES-2013-0014-008glast visited June 15, 2020)). Fish & Wildlife asserts that, because the

Stockman’s Associations and their members “did not raise this argument in [traimjents on
the proposed rule, [thggannot raise it now,” and [the] Court should dismiss this claim for all but

Unit 3C.” Response at 25 (quoting US Magnesium, LLC v. EPA, 690 F.3d 1157, 1167 n.3 (10th

Cir. 2012)).

In the alternative, however, if the Court determines that the Stockmas&iations did
not waive this claim, Fish & Wildlife maintains that, its decision not to exclude Uaitsl 3 from
the designation was a reasonable use of its discregeRgesponse at 25, because “Section 4(b)(2)
provides that Fish & Wildlife ‘may exclude any area from critical habitat if [the Sagiet
determines that the benefits of such exclusion outweigh the benefitslugiorg and exclusion
will not cause the species’ extinction.” Response at 25 (quoting 16 U.S.C. 8§ 1533(iby¢2))¢al
added). Fish & Wildlife indicates that several courts have determined that Fish &if§\iilds
discretion whether to exclude areas from critical habitat and, until necenxclusion decisions

were not eligible for judicial reviewSeeResponse at 2&iting Bldg. Indus. Ass’n of the Bay

Area v. U.S. Dep’t of Commerc&92 F.3d 1027, 10335 (9th Cir. 2015)Cape Hatteras Access
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Pres. All. v. U.S. Dep't of Interior, 731 F. Supp. 2d 15:288(D.D.C. 2010)(Lamberth, J.)). It

also indicates that, in 2018, although the Supreme Court concludéelgrhaeuserl 39 S. Ct. at
371, that Fish & Wildlife’'s decisions whether to exclude areas from critidatahalesignation

may be reviewed judicially for abuse of discretion, the Supreme Court alsoepltiiéholding,

stating that the “[t]he use of the word “may™ in the second sentence of 8&kbd2) ‘certainly
confers discretion on the Secretary.” 139 S. Ct. at 371. Altogether, Fish & Wilskiéeta that
it “has broad discretion over exclusion asdieverequiredto exclude an area even if the benefits
of exclusion outweigh the benefits of inclusion.” Response &62@mphasis in original).
Considering the parties’ arguments in full, the Court will address first the isthe
Stockman’s Assaation’s administrative waiver. Here, the Court concludes that the Stockman’s
Associations have waived their claim challenging Fish & Wildlife’s decisionaexclude Units
3 and 4, because members failed to raise their concerns regarding the exclirgdvnitstbased
on findings of the economic impacts analysis during the public comment period that Fish &
Wildlife provided. Notwithstanding the Court’s determination of this questioneher, it will
subsequently proceed to analyze the merits othament of the Stockman’s Associations that
Fish & Wildlife’s decision not to exclude Units 3 and 4 from the critical habitat dasgnaas
an unreasonable abuse of its discretion. Here, too, the Court finds in favor of Figtlige W
determining ulimately that Fish & Wildlife has not acted arbitrarily or capriciously, or abused its
discretion, by not excluding Units 3 and 4 from the critical habitat designation, betganoseded
a sufficiently reasoned explanation for so acting, which undersiteresnclusion that there are
no disproportionate costs associated with the designation’s boundaries.
A. THE STOCKMAN'S ASSOCIATIONS HAVE ADMINISTRATIVELY

WAIVED THEIR CLAIM CHALLENGING FISH & WILDLIFE'S
DECISION NOT TO EXCLUDE UNITS 3 AND 4.

“Simple fairness to those who are engaged in the tasks of administration,ligarits,
requires as a generalleuhat courts should not topple over administrative decisions unless the
administrative body not only has erred but erred against objection made at the timeiappropr

under its practice.” Wilson v. Hodel, 758 F.2dl&872—~73 (quoting United States v. L.C. Tucker

Truck Lines 344 U.S. 33, 37 (1952)Seealso Federal Power Commission v. Colorado Interstate
Gas 348 U.S. 492, 498199 (1955). “Time and resources are simply too limited” for a court to
determine that an agency’s final decision fails “becabseagency failed to ferret out every

possible alternative, regardless of how uncommon or unknown that alternative vadyeba at
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the time the project was approved/t. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council

435 U.S. 519, 551 (1978). In fact, “[a] reviewing court usurps the agency's function when it sets
aside the administrative determination on a ground not theretofore presented . . soh Wil

Hodel 758 F.2d at 1373 (quoting Unemployment Compensation Commission of Tertitory o

Alaska v. Aragan 329 U.S. 143, 155 (1946)). “Thus, absent exceptional circumstances, a

reviewing court will not consider contentions which were not pressed upon the adnneistrat

agency.”US Magnesium, LLC v. U.S. E.P.A., 690 F.3d 1157, 1167 (10th20it2) (citing

Unemployment Compensation Commission of Territory of Alaska v. A&t U.S. at 155).

SeealsoHormel v. Helvering312 U.S. 552, 557 (1940)).

Conforming to appropriate agency practice, here, Fish & Wildlife issued botpaged
rule and a notice regarding its economic impact assessment, in which it identifiedt aveas i
considering for exclusion from the critical habitat designation and expliciilsited comments
regarding the exclusion of other are&eeReopening of Comment Period, 79 Fed. Reg. 19,308
10 (AR D002894-96) Proposed Mouse Designation, 78 Fed. Reg. 373629(AR D002481-

515). Not once during the open comment period did a public commenter propose that either Uni

3 or 4 be excluded from the critical habitat designation under the Endangered Spea&s Act’
4(b)(2) because of either the disproportionate economic impactsloflimg the Units in the
analysis or because the benefits of exclusion outweighed the benefits ofomcluSee
Commenters only raised concerns regarding the disproportionate economicaofmgaatiusion

in relation to Unit 3c.See Response at 24SeealsoResponse at 24, n.12 (citing Lakins, Public
Comments on Proposed Mouse Designation at 3 (posted Aug. 22, 2013); Lakins, Public Comments
on Proposed Mouse Designation at 8 (posted May 8, 2014); Domenici, Esg., Public Comments on
Proposed Mouse Designation at 4 (issued May 8, 2014)(not posted); Medeiros, Public Comments
on Proposed Mouse Designati¢AR D003490) (posted May 9, 2014),

Yet, despite the Stockman’s Association’s failure to submit comments reltitedto the
disproportionate economimpacts or to the benefits of exclusion outweighing the benefits of
inclusion in relation to Units 3 and 4 during the open comment period, they insist thattdrey “
satisfy the exhaustion requirement merely by making a ‘general objection’ uniddu@ ® an
agency action without referencing any specific violations of that statute lyRé 11 (quoting

Or. Nat. Desert Ass'n v. McDanjel51 F. Supp. 2d 1151, 1161 (D. Or. 2011)(Papak, J.)
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Accordingly, as the Stockman’s Associations suggest, both Associations did just that by
“submitt[ing] a notice letter tthe Serviceapprising the agency of the specific deficiencies in its
exclusion decisiomaking, prior to filing suit.” Reply at 11.Relatedly, the Stockman’s
Associations refance the comment letter that the Northern N.M. Stockman’s Association
submitted during the rulemaking process, in which it raised a general objectia Jontiping
Mouse’s critical habitat designatiorSeeSalazar, Comments on New Mexico Jumping Mouse
Designation of Critical Habitaat 1-3 (AR D002921-2)issued May 7, 2014)(not posted)he
letter also highlights the potential harms that the designation of Units 3 @ogkdo ranchers’
water rights, grazing leases, base properti@seSalazar, Comments on New Mexico Jumping
Mouse Designation of Critical Habitat a1(AR D00292122)(issued May 7, 2014)(not posted).
For example, one member of the Stockman’s Associations, who owns a Santa Fe Natestal F
grazing permit, submitted a comment durthg open period stating that “designation of critical
habitat is . . . going to hurt our business.” Johnson, Public Comments Processing: US Fish &
Wildlife Service Designation of Critical Habitat for tdamping Mouseat 2
(AR D002986) (issued May 8, 2014)(notposted. She explained subsequently that he
“personally fe[lt] that the livestock industry is being targetedldhnson, Public Comments
Processing: US Fish & Wildlife Service Designation of Critical Habitat for
the Jumping Mouseat 2 (ARD002986) (issued May 8, 2014)(not posted). Another member
of the Stockman’s Association, who owned a grazing permit in the Lincoln NatiornedtFo
submitted a comment issuing a general objection to Fish & Wildlife’s denialrabers’ grazing
and water rights. Holcomb IGol USAF (RET) Comment on Proposed Agua Chiquita Habitat at
1-2 (AR D00290506) (issued April 27, 2014(posted May 5, 2014e also questions the agency’s
mouse conservation policy that, iislepinion, “has alreadbeen proven to be a dismal failure.”
Holcomb Lt Col USAF (RET) Comment on Proposed Agua Chiquita Habitat at 2 (AR D002906)
(issued April 27, 2014(posted May 5, 2014).

First, aside from an owdf-Tenth Circuit opinion from the U.S. District Court fdret
District of Oregon, the Stockman’s Associations can cite no binding authority to support the

premise that they “‘can satisfy the exhaustion requirement merely by makiegeaagobjection’
under a statute to an agency action without referencingpaxific violations of that statute.”

Reply at 11 (quotin@r. Nat. Desert Ass’n v. McDanief51 F. Supp. 2d at 1161). The Court,
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therefore, concludes that the argument is unconvincing, particularly, given thpmethise runs
against the general principles of fairness both to agencies and to futargditigat motivates the

rule undeMWilson v. Hodel, 758 F.2d d4372-73. The Stockman’s Associations also similarly do

not to respond to the rule enunciated in the other binding authority on p&@mtlagnesium, LLC

v. U.S. E.P.A., 690 F.3d at 1167, in that they offer no “exceptional circumstances” excusing their

failure to respond directly to th@ilson v. Hodelrule, in that they advance “exceptional

circumstances” justifying their lack of submission of relevant comments related to Gmits43
during the open comment perio8ee758 F.2d at 1372-73SeealsoResponse at 24.

Nonetheless, as Fish & Wildlife concedes, and as the Court recognizes naw, tHigi
period, some members of the StockmsaAssociations did oppose the designation of Units 3 and
4 as critical habitatsSeeResponse at 24t is axiomatic, however, based on a mere reading of
the content of those comments, that the written opposition related not to thécspeci
disproportionate economic impacts grounds for excluding Units 3 and 4, but rather, rekated onl
to general opposdn against the designation of the units as critical habiatsposition that was
voiced either on biological groundsee Lakins, Public Comments on Proposed Mouse
Designation at 3 (AR D002376)(posted Aug. 22, 2013; Lakins, Esq., Public Comments on
Proposed Mouse Designation at 8 (AR D003054)(posted May 8, 2@eak)enici, Public
Comments on Proposed Mouse Designation(ARtD002990)(issued May 8, 2014)(not posted
Medeiros, Public Comments on Proposed Mouse Designdi#éh,D003490]fposted May 9,
2014) or on procedural defect groundgel akins, Esq., Public Comments on Proposed Mouse
Designation at 8 (AR D003054)(posted May 8, 2014). Under the directives of both the Supreme
Court and the Tenth Circuit, however, general opposition made by the Stockman’s Asseciat
members to the designation of Units 3 and 4 on other grounds aside from the disproportionat
economic impact contention that they raise now in litigation, do not offer fair notiesh &
Wildlife, an agency whose “[t]ime and resources” are already limited given théaipleademands

of its work and widescale planningVt. Yankee Nuclear Power Corp. v. Nat. Res. Defuri,

435 U.S. 519, 551 (1978). Moreover, if given notice that the members of the Stockman’s
Association’s had concerns about its economic rationales, which, in Fish & Wddl#lculation,
reasonably justifies the inclusion of Units 3 and 4 withincttitecal habitat designation, then Fish

& Wildlife would have had adequate time to consider “possible alternativa[gnd to include
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within the general region, which could have accomplished adequately its overamisegvation

objectives relatinga the jumping mouseVt. Yankee Nuclear Power Corp. v. Nat. Res. Def.

Council 435 U.S. at 551. Fish & Wildlife did not need to consider alternatives in this case,
however, because the lack of commentary the Stockman’s Associations membersagziodng

the specific disproportionate economic impacts in relation to the inclusionitsf &Jand 4 within

the critical habitat designation meant that the concern was “uncommon” or “unkabtie’time

that Fish & Wildlife proceeded to approve the final baannes of the critical habitat designation.
Absent “exceptional circumstances,” therefore, which the Stockman’s Asspsido not allege

here,seeUS Magnesium, LLC v. U.S. E.P.A., 690 F.3d at 1167, it would be presumptuous for the

Court to now overstefis Article 11l role by undermining Fish & Wildlife’s final decisions on

grounds that the agency lacked notice until this litigat®eeUS Magnesium, LLCv. U.S. E.P.A.

690 F.3d at 1167. For these reasons, the Court concludes that the Stockman’s Associations have
waived their argument that Fish & Wildlife erred in not excluding Units 3 and 4, apart findm U
3C, from the critical habitat designation under the Endangered Species Act's8.4(b)(
B. FISH & WILDLIFE DID NOT ACT ARBITRARILY OR CAPRICIOUSL Y
OR ABUSE ITS DISCRETION BY NOT EXCLUDING UNITS 3 AND 4
FROM THE CRITICAL HABITAT DESIGNATION , BECAUSE IT
PROVIDED A SUFFICIENTLY REASONED EXPLANATION FOR THE
INCLUSION OF THE UNITS THAT EMPHASIZES THAT THERE ARE

NO DISPROPORTIONATE ECONOMIC IMPACTS AN D THE BENEFITS
OF EXCLUSION DO NOT OUTWEIGH THE BENEFITS OF INCLUSION.

Notwithstanding the Court’s conclusion that the Stockman’s Associations ravedw
their argument on the issue, the Court still holds thdt &idwildlife do not act arbitrarily or
capriciously, or abuse its discretion, by not excluding Units 3 and 4 from thealchabitat
designation. In making the determination, the Court finds reasonable Fish & f&\&ldli
explanation for its decision ntd exclude Units 3 and 4, which emphasized the agency’s findings
that there areno disproportionate economic costs related to Wmés’ inclusion, and their

exclusion within the designatiaoesnot outweigh the benefits of their inclusion.

1. Fish & Wildlife's is Granted Power Under the Endangered Species
Act’s Section4 (b)(2) in Making Specied.isting Determinations and
Critical Habitat Designations.

The Endangered Species Act’s purpose “is to provide a means whereby the ecosystems
upon which endangered species and threatened species depend may be conserved, to provide a

program for the conservation of such endangered species and threatened species.’C.16 U.S
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§1531(b). The Endangered Species Act, in turn, governs Fish & Wildlife’s rulemaking when
listing species as threatened or endangered, and designating species’ alitic&de16 U.S.C.
§1531(b). In so doing, tHendangered Speciést directsFish & Wildlife to promulgate species
listing regulations by determining whether a species is threatened or endangedezhtfastors

such as: “(A) the present or threatened destruction, modification, or curtailment gp¢ities’]
habitat or range; (B) overutilization for commercial, recreational, scientific, oca¢idnal
purposes; . . . [and] (E) other natural or manmade factors affecting its continsteth@x” 16
U.S.C. 8 1533(a)(1)(AlB), (E). Fish & Wildlife shall make speciisting determinations “solely

on the basis of the best scientific and commercial data available.” 16 U.S.C. § (B88)b)The
Tenth Circuit interprets§ 1533(b)(1)(A) as prohibiting Fish & Wildlife from considering

economic impacts of listing decisionSee N.M. Cattle Growers Ass 248 F.3d at 1280.

Fish & Wildlife, while listing species in accordance with regulations prgatad not
inconsistent with 16 U.S.C. 8§ 1533(b), shall prudently and concurrently “designate anydfabitat
[the threatened or eadgered species] which is then considered to be critical habitat.” 16 U.S.C.
8 1533(a)(3)(A)(i). Fish & Wildlife shall “designate critical habitat . . . on thgidof the best
scientific data available and after taking into consideration the econompact, the impact on
national security, and any other relevant impact, of specifying any particular areificas c
habitat.” 16 U.S.C. § 1533(b)(2). Fish & Wildlife may exclude any designated area dl critic
habitat “if [it] determines that the bentsfiof such exclusion outweigh the benefits of specifying
such area as part of the critical habitat, unless . . . failure to designate such aremblsabitat
will result in the extinction of the species concerned.” 16 U.S.C. 8§ 1533(b)(2). The Erethng
Species Act’s interagen@pnsultation provision mandattsat:

[e]ach Federal agency shall, in consultation with and with the assistatice of

Secretaryinsure that any action authorized, funded, or carried out by such agency

... is not likely to jeopardize the continued existence of any endangered species or

threatened species or result in the destruction or adverse modification of biabita

such species.

16 U.S.C. § 1536(a)(2).
2. Fish & Wildlife’'s Decisions Under the Endangered SpecgeAct Must

Afford the Conservation of Threatened and Endangered Species the
Highest Priority .

The Supreme Court iienn. Valley Authenjoined the almostompleted construction of

Tellico Dam, which cost nearly $80,000,000.00 to build, because the plaintiff could not ensure
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that the dam’s construction would not “jeopardize the snail darter or its critlmgtiad37 U.S.
at165-66,168, 173, 195. It concluded that Congress intended actions taken under the Endangered
Species Act to afford endangereddaps the highest prioritySee437 U.S. at 174. The Supreme
Court also determined the Endangered Species Act’s plain language indieatéSdngress
viewed the value endangered species as “incalculable.” 437 U.S. at 187 (quoting H.R. 37, 93d
Cong. (197374))(pagination unavailable). It reasoned that, even though enjoining the dam’s
construction would have substantial economic and social consequences, Congitesktkaac
Endangered Species Act “to halt and reverse the trend toward species extmctitaver the

cost.” 437 U.S. at 184.

3. Federal Courts May Review Fish & Wildlife’s Decisions Under an
Abuse of Discretion Standard

The Supreme Court iWeyerhaeusedetermined that the Endangered Species Act's
8 4(b)(2) criticathabitatexclusion provision, which states that:
The Secretary [of the Interiorhay exclude any area from critical habitat if [it]
determines that the benefits of such exclusion outweigh the benefits of syecify
such area ... unless haletermines . . . that the failure to designate such area as
critical habitat will result in thextinction of the species concerned,
is not exempt from judicial review as an APA, § 701(a)(2) exceptidayerhaeused 39 S. Ct.
at 371-72 (quoting 16 U.S.C. § 1533(b)(2))(alterations added)(mmssm original). It indicates
that the 8701(a)(2)exceptioronly appliesn the few casewhere courts generally view a particular
agency decision as unreviewable, “such as the allocation of funds from-glumgppropriation,

or a decision not to reconsider a final actioeyerhaeused 39 S. Ct. aB70 (citingLincoln v.

Vigil, 508 U.S. at 191; ICC v. Locomotive Eng’rs, 482 U.S. 270, 282 (1987)). Comparatively,

challenges to Fish & Wildlife’'s impact analysis for its exclusion decig®fthe sort of routine
dispute that federal courts regularlyien.” 139 S. Ct. aB70. The Supreme Court concludes
that the 801(a)(2) exemptiorappliesonly to statutory provisions lacking agency decision
making standards against which courts may review such agency decisions for abugetafrdis

SeeWeyerhaeused 39 S. Ct. at 370 (citing Lincoln v. Vigil, 508 U.S. at 191). It determined that

the procedural mandate of the Endangered Species Ad{ls)@) requires Fish & Wildlife to
evaluate economic and other impacts before deciding whether to excledtgaated area of
critical habitat. SeeWeyerhaeuserl39 S. Ct. aB70. The Supreme Court recognized that the
Endangered Species Act’s exclusion provision was not “drawn so that avoouid have no

meaningful standard against which to judtiee Secetary’s]exercise ofhis] discretion’ not to
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exclude.” 139 S. Ct. &71-72 (quoting Lincoln v. Vigil, 508 U.S. at 191)(alteration®riginal).

Overall, it held that Fish & Wildlife’s exclusion decisioagereviewable judicially for abuse of

discretion, because, even though the word “may’ confers discretidheosecretary [of the
Interior],” Fish & Wildlife’s discretionary exclusion deaisis were not independent from the
Endangered Species Act’s § 4(b)(2) procedural mand&tyerhaeusen 39 S. Ct. at 371.

4. The Application of the Endangered Species Act’s 8§ 4(b)(2) on Fish &

Wildlife's Exclusion Decisions Related to the Jumping Mouse’s i@ical
Habitat Designation.

The Court’s fundamental inquiryvhether Fish & Wildlife abused its discretion in its
decision to includes Units 3 and 4 within the critical habitat designation foutheidg Mouse,
must begin with an assessment of the specific wording of the Endangered Specig4An(3),
which, provides explicitly thaFish & Wildlife “may exclude any area from critical habitat if it
determines that the benefits of such exclusion outwikighbenefits of inclusion, and exclusion
will not cause the species’ extinctidonl6 U.S.C. § 1533(b)(2). As noted infra, the Supreme Court
acknowledges iWeyerhaeusehat“[t]he use of the wordrhay™ in § 4(b)(2) “certainly confers
discreton on theSecretary.” 139 S. Ct. at 371. T@eurt, similarly concludes tha€Congress’
inclusion of the specific word “may” was deliberate, as to provide Fish & Wéildle reasonable
discretion to carry out thendangered Species Acparamount objectives, wdh include ensuring
that theUnited Statesbestplaced agencies are enabled to act appropriately and efficiently in
“provid[ing] a means whereby the ecosystems upon which endangered species aadetihreat
species depend may be conserved [and] to provigeogram for the conservation of such
endangered species and threatened species.” 16 U.55G1@®).

Until 2018, courts around the country have deferred consistently to the administrative
powersthat Congresgranted to Fish & Wildlife unddghe Endagered Species Act$4(b)(2) to
a point of declaring the agency’s discretion not subject to judicial reviewgnirto 5 U.S.C. §

701(a)(2). See,e.q.,Bldg. Indus. Ass'n of the Bay Area v. U.S. Dep’'t of Commerce, 792 F.3d

1027, 1035 (9th Cir. 2015)(kbng that the National Marine Fisheries Seriscgecisionnot to

exclude certain areas from critical habit designasdnnreviewablg’ becauseunder 5 U.S.C. 8
701(a)(2),“an agency’s decision not to exclude critical habitat is unreviewable the dgency
action is ‘committed to agency discretion by law™ (quoting 5 U.S.C. § 701(a)(23pe Hatteras

Access Pres. All. v. U.S. Dep't of Interjof31 F. Supp. 2d 15, 28 (D.D.C. 201Q)Lamberth,

J.X"Although there is a strong presumption thatragyeaction is reviewable, the APA codifies the
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traditional exception that agency action is not reviewable when it is ‘committedency
discretion by law” (quoting 5 U.S.C. § 701(a))). Without questjahen, the Supreme Court’s
decision inWeyerhaeuserepresents seemingly a dramatic departure in shifting what once was
viewed as complete “committfment] to agency discretion” in relation to the evaluditiiah &
Wildlife's discretion over whether to exclude an area of critical habitat frgimesn designation.
139 S. Ct. at 371As a result, courts are now able to evaluate Fish & Wildlife’s decisions regarding
whether to exclude an area from critical habitat under an abuse of discretiuiardt
Weyerhaeuser139 S.Ct. at 371 In so doing, courts may inquire whether the agency
“appropriately considsrall of the relevant factors that the statute sets forth to guide the agency in
the exercise of its discretionWeyerhaeusenl39 S. Ct. at 371.
The Court urges the Stockman’s Associagohowevernot to overplay the significance
of theWeyerhaeuseauling in connection with the facts at hand. Eveder the abuse of discretion
standard undéWeyerhaeuserl39 S. Ctat 371, the Court concludes that Fish & Wildlife acted
reasonably iraccordance with its statutory grant of power urtdlerEndangered Species Act’s 8§
4(b)(2).
C. FISH & WILDLIFE DID NOT ACT ARBITRARILY OR CAPRICIOUSLY
OR ABUSE ITS DISCRETION BY NOT EXCLUDING UNITS 3 AND 4
FROM THE CRITICAL HABITAT DESIGNATION BECAUSE IT
PROVIDED A SUFFICIENTLY REASONED EXPLANATION FOR THE
INCLUSION OF THE UNITS THAT EMPHASIZED THE FACTS THAT
THERE WERE NO DISPROPORTIONATE ECONOMIC IMPACTS AND

THE BENEFITS OF EXCLUSION DID NOT OUTWEIGH THE BENEFITS
OF INCLUSION.

Notwithstanding the Court’s conclusion that the Stockman’s Associations havedw
their argument on the issue, the Qaatill holds that Fish & Wildlife did not act arbitrarily or
capriciously, or abuse its discretion, by not excluding Units 3 and 4 from thelchabitat
designation. In making the determination, the Court finds reasonable Fish & fé\&ldli
explanatio for its decision not to exclude Units 3 and 4, which emphasized the agency’s findings
that there were no disproportionate economic costs related to the inclusieruaits, and their

exclusion within the designation did not outweigh the benefits of their inclusion.

1. Congress Grants Fish & Wildlife's Power Under the Endangered
Species Act'sSection4 (b)(2)to Make SpeciesListing Determinations
and Critical Habitat Designations.

The Endangered Species Act’s purpose “is to provide a means whereby the ecosystems

upon which endangered species and threatened species depend may be conserved, to provide a
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program for the conservation of such endangered species and threatened species.’C.16 U.S
§1531(b). The Endangered Species Act, in turn, governs Fish & Wildlife’s rulemaking when
listing species as threatened or endangered, and designating species’ criticalnhsdvidoing,

the Act directs the agency to promulgate speliséisg regulations by determining whether a
species is threatened or endangered based on factors such as: “(A) the present or threatened
destruction, modification, or curtailment of [the species’] habitat or range; (Bytdization for
commercial, recreati@h, scientific, or educational purposes; . . . [and] (E) other natural or
manmade factors affecting its continued existence.” 16 U.S.C. 8§ 1533(a)(B)(AE). Fish &
Wildlife shall make specieksting determinations “solely on the basis of the bewrgific and
commercial data available.” 16 U.S.C. § 1533(b)(1)(A). The Tenth Circuit iatetp

§ 1533(b)(1)(A) as prohibiting Fish & Wildlife from considering economic impacts of listing

decisions.SeeN.M. Cattle Growers Ass'i?48 F.3d at 1280.

Fish & Wildlife, while listing species in accordance with regulations prgatad not
inconsistent with 16 U.S.C. 8§ 1533(b), shall prudently and concurrently “designate anydfabitat
[the threatened or endangered species] which is then considereditecehabitat.” 16 U.S.C.

8 1533(a)(3)(A)(i)). Fish & Wildlife shall “designate critical habitat . . . on thgidof the best
scientific data available and after taking into consideration the economictjrtfa@mpact on
national security, and anyther relevant impact, of specifying any particular area as critical
habitat.” 16 U.S.C. § 1533(b)(2). Fish & Wildlife may exclude any designated area dl critic
habitat “if [it] determines that the benefits of such exclusion outweigh theitseok$peifying

such area as part of the critical habitat, unless . . . failure to designate such aremblsabitat

will result in the extinction of the species concerned.” 16 U.S.C. § 1533(b)(2). The Emdhnger
Species Act’s interagency consultation psiemn mandates that

[e]ach Federal agency shall, in consultation with and with the assistanégho&[F

Wildlife], insure that any action authorized, funded, or carried out by such agency

... is not likely to jeopardize the continued existence of adgreyered species or

threatened species or result in the destruction or adverse modification of dfabita

such species.

16 U.S.C. § 1536(a)(2).
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2. Fish & Wildlife’s Decisions Under the Endangered Species Act Must
Afford the Conservation of Threatened and Endangered Species the
Highest Priority .

The Supreme Court ifienn. Valley Authenjoined the almostompleted construction of

Tellico Dam, which cost nearly $80,000,000.00 to build, because the plaintiff could not ensure
that the dam’s construction wouhtt “jeopardize the snail darter or its critical habitat.” 437 U.S.
at165-66,168, 173, 195. It concluded that Congress intended actions taken under the Endangered
Species Act to afford endangered species the highest priSes437 U.S. at 174. Th8upreme

Court also determined the Endangered Species Act’s plain language indieatéSdngress
viewed the value endangered species as “incalculable.” 437 U.S. at 187 (quoting H.R. 37, 93d
Cong. (197374))(pagination unavailable). It reasoned that, even though enjoining the dam’s
construction would have substantial economic and social consequences, Congitesktbaac
Endangered Species Act “to halt and reverse the trend toward species extimlctitever the

cost.” 437 U.S. at 184.

3. Federal Courts May Review Fish & Wildlife's Decisions Under an
Abuse of Discretion Standard

The Supreme Court iWeyerhaeusedetermined that the Endangered Species Act’'s
8 4(b)(2) criticathabitatexclusion provision, which states that

‘[Fish & Wildlife] may exclude any area from critical habitat if [it] determines that

the benefits of such exclusion outweigh the benefits of specifying such .area .

unless [Fish & Wildlife] determines . . . that the failure to designate seehaasr

critical habitat will result in the extinction of the species concerned,’
is not exempt from judicial review as an APA, § 701(a)(2) exception. 139 S. Ct.-d2371
(quoting 16 U.S.C. § 1533(b)(2))(alterations added)(omissions in original). It tedit@at the
§701(a)(2) exception was only applied in the few cases where courts generally vientcltap

agency decision as unreviewable, “such as the allocation of funds from-glumappropriation,

or a decision not to reconsider a final action.” 139 S. Ct. at 370 (citing Lincolniy;.50§ U.S.

at 191;ICC v. Locomoive Eng’rs, 482 U.S. 270, 282 (1987)). Comparatively, challenges to Fish
& Wildlife’s impact analysis for its exclusion decisions was “the sort of routineitiighat federal
courts regularly review.” 139 S. Ct.23f0. The Supreme Court concluded ttiet §701(a)(2)
exemption only applies to statutory provisions lacking agency degisaiing standards against
which courts may review such agency decisions for abuse of discr&e®il39 S. Ct. at 370

(citing Lincoln v. Vigil, 508 U.S. at 191). Itetermined that the procedural mandate of the

Endangered Species Act's4§)(2) requires Fish & Wildlife to evaluate economic and other
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impacts before deciding whether to exclude a designated area of criticat.n8e#139 S. Ct.

at370. The Supreme Court recognized that the Endangered Species Act’s exclusion provision was
not “drawn so that a court would have no meaningful standard against which to judge [] [(Fish &
Wildlife's)] exercise of [(its)] discretion’ not to exclude.” 139 S. Ct3@f-72 (quoting_Lincoln

v. Vigil, 508 U.S. at 191)(alterations added). Overall, it held that Fish & Wildlife’s eéanlus

decisions were reviewable judicially for abuse of discretion, because hexmgitthe word “‘may’
certainly confers discretion dine Secrety [of the Interior]” Fish & Wildlife’s discretionary
exclusion decisionarenot independent from the Endangered Species Act’s § 4(b)(2) procedural

mandate. 139 S. Ct. at 371.

4. Fish & Wildlife Acted Reasonably in Accordance with Its Statutory
Grant of Power Under the Endangered Species Act’s 8 4(b)(2

The Court’s fundamental inquiry of whether Fish & Wildlife abused its discretiots i
decision to includes Units 3 and 4 within the critical habitat designation fduthping Mouse,
must begin with an assessment of the specific worditigeoEndangerkeSpecies Act'g§ 4(b)(2)
which, provides explicitly that Fish & Wildlife, by way of the Secretary of the Intefiogy
exclude any area from critical habitat if it determines that the benefits oézaltfsion outweigh
the benefits of inclusion, and exclusion will not cause the species’ extinctiénU.S.C. §
1533(b)(2). As noted infra, the Supreme Court acknowledg@édeyerhaeuseahat”[tlhe use of
the word ‘may’” in 8§ 4(b)(2) “certainly confers discretion on the Secretary.” 13t 371.
This Court, similarly, believes Congress’ inclusion of the specific word “mays ediberate, as
to provide Fish & Wildlife the reasonable discretion to carry out the paramojaatives of the
Endangered Species Act, which include ensuring that the govet'srbestplaced agencies are
enabled to act appropriately and efficiently in “provid[ing] a means whereby the erosygton
which endangered species and threatened species depend may be conserved [and] to provide a
program for the conservation of such endangered species and threatened species.’C.16 U.S
8§ 1531(b).

Until 2018, courts around the country have deferred consistently to the administrative
powers granted to Fish & Wildlife undénre Endangered Species Ac§s4(b)(2) to a point of
declarirg the agency’s discretion not subject to judicial review pursuant to 5 U.S.C. § 2p1(a)(

See, e.g.Bldg. Indus. Ass’n of the Bay Area v. U.S. Dep’t of Commerce, 792 F.3d 1027, 1035

(9th Cir. 2015)(holding that the decision of the National Marine Fish&ervice not to exclude
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certain areas from critical habit designation was “unreviewable” because underG ©.S
701(a)(2) “an agency'’s decision not to exclude critical habitat is unreviewablethe .agency
action is ‘committed to agency discatiby law™ (quoting 5 U.S.C. § 701(a)(2)Qape Hatteras

Access Pres. All. v. U.S. Dep't of Interjof31 F. Supp. 2d 15, 28 (D.D.C. 2010)(“Although

there is a strong presumption that agency action is reviewable, the APA sdadigraditional
excepion that agency action is not reviewable when it is ‘committed to agencgtitiscby law.”
(quoting 5 U.S.C. 8§ 701(a))). Without question then, the Supreme Court's decision in
Weyerhaeuserepresented seemingly a dramatic departure in shifting what once was viewed as
complete “commit[ment] to agency discretion” in relation to the evaluation of Fishldli\&/s
discretion over whether to exclude an area of critical habitat from a givemalisig As a result,

courts are now able to evaluate Fish 8ldMe’s decisions regarding whether to exclude an area

from critical habitat under an abuse of discretion standAielyerhaeused 39 S. Ct. a871 (iting

Bennett v. Spear, 520 U.854, 172 (1997). In so doing, courts may inquire whether the agency
“appropriately consider[ed] all of the relevant factors that the statute sets fouidediye agency
in the exercise of its discretion.” Weyerhaeud80 S. Ct. at 371

However, the Court urges theoSkman’s Associations not to overplay the significance of
theWeyerhaeuseauling in connection with the facts at hand; for even under the abuse of discretion
standard undéWeyerhaeuserl39 S. € at 371, the Court concludes that Fish & Wildlife acted
reasonably in accordance with its statutory grant of power uhddtndangered Species AcE's
4(b)(2).

5. Fish & Wildlife Acted in Accordance with Discretion Granted Under

Its Internal Endangered Species Act Section 4(b)(2) Policy Related to
Critical Habitat Designation.

In evaluating the reasonableness of Fish & Wildlife’s actions here, the Cowffitst to
Fish & Wildlife’s internal, agency policy pursuant to § 4(b)(2) of Hrelangered Species Act
(“Section 4(b)(2) Policy”). The Section 4(b)(2) Policy offers guidelinessb & Wildlife in its
decisionmaking regarding the designation of critical habit&seSection 4(b)(2) Policy, 81 Fed.
Reg. 7,228 (AR D003252).

Theseguidelines are advisory in nature, as opposed to proscribed procedures, and are
meant to align with thé&endangered Species Acts/erarching conservation objectiveSee

Section 4(b)(2) Policy, 81 Fed. Reg. 7,228 (AR D003252).
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Under the Section 4(b)(2)okRcy, Fish & Wildlife, when considering initially the
designation of critical habitats for the conservation of an endangered spegrsitéxl explicit
discretion to (i) conduct an “initial screening” to evaluate potential exsiasof land withina
critical habitat designatioand (ii)to decide which units of land warrant more detailed discussion.
See Section 4(b)(2) Policy, 81 Fed. Reg. 7,228 (AR D00325Zp assist Fish & Wildlife
decisionmakers in reaching these determinations, Sbetion 4(b)(2) Policy offers some
recommended guidelines, including advising that agents consider excluding both fdgaind
areas already subject to conservation plans or agreemgea&Section 4(b)(2) Policy, 81 Fed.
Reg. 7,2281 (AR D00325365). Importantly, to the extent feasible, the Policy advises
decisionmakers to “focus designation of critical habitat on Federal |&8®ttion 4(b)(2) Policy,

81 Fed. Reg. 7,228 (AR D003252As Fish & Wildlife explains, this recommendation is intended
as a means fdrish & Wildlife to avoid designating private land, which often contains real or
perceived burdens that complicate the designation pro&=ssSection 4(b)(2) Poli, 81 Fed.

Reg. 7,228 (AR D003252)This recommendation is also cognizant of the fact that the benefits of
designating federal land as critical habitat are often begfause othe requirements for federal
actions undethe Endangered Species Act'8.85eeResponse at 21 (citirfgection 4(b)(2) Policy,

81 Fed. Reg. 7,2332 (AR D00325%6); Designation Final Rule, 81 Fed. Reg. 14,279 (AR
D003434)).

Considering the directives outlined in Fish & Wildlife’s Section 4(b)(2) Policy, thetCo
concludes that Fish & Wildlife acted reasonably in its first steps of criticalatat@signation.
Specifically, in accordance with Policy guidelines, Fish & Wildlife condiistéially the requisite
screening of areas that could potentially warrantusien from the critical habitat designation.
Immediately thereafter, Fish & Wildlife commenced the public comment period, where it
responded to public comments related to the exclusion of the proposed éBeaRkesponse at
21. SeealsoJumping Mousdesignation, 8Fed. Regl14,306-12(AR D003461-67) Jumping
Mouse Designation, 81 Fed. Reg. 14 2Zm6(D003432-33JUnit 7); Designation Final Rule, 81
Fed. Reg. 14,2780 (ARD003434-35)Units 6 and 3C). With consideration of these comments,
as well as the advice outlined by the Section 4(b)(2) Policy, Fish & Wildlife deualtethtely to
exclude two areas covering tribal lands based on its determination tha¢rtbfts of their

exclusion outweighed the benefits of their inclusid®eeJumping Mouse Designation, 81 Fed.
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Reg. 14,30812 (AR D003463-67) In light of agency policy regarding tribal lands, Fish &
Wildlife’s decision to exclude the two areas was reasonable. The Courhihete also that the
reasonableness is underscored by the fact that the government maintains a speelatitraship
with tribes, which involves tribes’ commitment to protecting jumping mouse habitagioihetids.
The existence of this relationshipccording to Fish & Wildlife, reduced the benefit value of
including the tribal areas while increasing the benefits of their exclu§erResponse at 21 n.
14 (citing Jumping Mouse Designation, 81 Fed. Reg. 14120(AR D003464-67)).

Notwithstanding, the Court agrees with Fish & Wildlife that a similar calculus warranting
the exclusion of Units 3 and 4 was absent. Upon initial evaluation of Units 3 and 4, Fish geWildl
adhered to the proper steps outlined by the Section 4(b)(2) Policy. Thisthagdfish & Wildlife
first (i) identified the economic costs of the designation of Units 3 asdeDesignation Final
Rule 81 Fed. Reg. 14,287 (AR D00344R)mping Mouse Designation, 81 Fed. Reg. 14,305 (AR
D003463; Perceptional Effects Memo atdl (AR D002726-35)Screening Memo at-21 (AR
D002735-56)and subsequently, (ii) assessed qualitatively the benefits of designationrefaie a
seeDesignation Final Rule 81 Fed. Reg. 14,287 (AR D003442); Jumping Mouse Designation, 81
Fed. Reg. 14,305 (AR D003462); Perceptional Effects Mem®afAR D00272635); Screening
Memo at 121 (AR D0027356). The latter qualitative assessment involved Fish & Wadli
considering whether the designation of the two areas would advance the fundamectigksbje
outlined in the Section 4(b)(2) Policy, which include (i) “promot[ing] [] public aweassré the
presence of the jumping mouse and the importance of habitat protection” and (iiphgnsur
“potentially greater habitat protection for the jumping mouse.” Response aitidg Jumping
Mouse Designation, 81 Fed. Reg. 14,305 (AR D003462); Designation Final Rule, 81 Fed. Reg.
14,277 (AR D003433)).

With these Policyirectives in mind, the Court finds rational Fish & Wildlife’s explanation
of its decision not to exclude Units 3 and 4, and believes the explanation was consibtém wit
internal guidelines governing its designation decigiaking. SeeSection 4(b)(2) Policy, 81 Fed.
Reg. 7,226 AR D003250). Specifically, Fish & Wildlife explained in sufficient detail that its
decision for inclusion of the other land areas, including Units 3 and 4, was ntadecontext of
the Jumping Mouse’s unique biological characteristics and particular vulitgrabihabitat

destruction and fragmentatiesmeaning that its prospects for survival on certain land areas was
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less certain than in the areas that Fish & Wildlife chose ultimately to include in theatesi.

See Jumping Mouse Designation, 81 Fed. Re@9P493 (AR D00344748); Response at 22.
Moreover, responding specifically to potential concerns of individuals with existidgokermits

on the units of land considered for designation, Fish & Wildlife explained in detailhehyosts

of grazing and aggultural interests under the designation still failed to counsel against the
exclusion of these areas of land in light of overriding conservation interests, nggludbst
critically, preventing the extinction of the jumping mouse. Because thesesiateraye referenced
and explained thoroughly by Fish & Wildlife in its explanation of facts, which, in justified

its conclusion that the economic costs of inclusion were not disproportionate lientbfits of
designating the units of critical hatitéhe Court holds that it was reasonable for Fish & Wildlife

to decide not to exclude Units 3 andSeeTenn. Valley Auth. v. Hill, 437 U.S. 153, 194 (1978)

(under theEndangered Species Athe balance has been struck in favor of affording endangered
species the highest of priorities”).

To underscore the consistency and rationality of Fish & Wildlife’s designationits for
critical habitat, the Court references also Fish & Wildlife’s decismaking process in reaching
the conclusion not to excledJnit 3C-- the only unit that a commenter within the public comments
period had argued explicitipat Fish & Wildlifeshould exclude Namely, as caistent with Fish
& Wildlife’'s § 4(b)(2) Policy, and in recognition of th&umping Mouse speciesinique
characteristics, when considering initialnit 3C’s designation of Uri 3C, Fish & Wildlife
referenceshe amount of unoccupied habitat within the land area as “essential to the conservation
of the jumping mouse.” Designation Final Rule, 81 Fed. Reg. 148Q7MAR D00343435).
Turning next to the potential economic impacts of the designation of UnEiSKk & Wildlife
referenced the estimated costs related to grazing and Fish & Wildlife’s prospemtisultation
activities within the subunitSeeDesignation Final Rule, 81 Fed. Reg. 14,2780 (AR D003435).
Subsequetly, Fish & Wildlife referencethe last two factors for consideration under8tdgb)(2)
Policy, which included that (i) there were no conservation plans in plaa@ntymrelated to Unit
3C, and (ii) including the unit within the designation would pose no significant impmatie t
human evironment or national security, as well as no other relevant imp&esDesignation
Final Rule, 81 Fed. Reg. 14,2780 (AR D003435). Finally, Fish & Wildlife took into consideration

the comments the public commemst@osediuring the open periodAfter noting, howeverthat
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“[t]he public commenter did not provide any additional informationttier Servicgo consider,”
Response at 22 (quoting Designation Final Rule, 81 Fed. Reg. 14,2780 (AR DQOB#3b&
Wildlife decided bhat the relevant factors wgh in favor of Unit 3C’s inclusion within the
designation. See Designation Final Rule, 81 Fed. Reg. 14,2780 (AR D003435) Given the
methodical and transparent nature of this decisiaking process, and considering the
consistency in which Fish & Wildlife adhered to the § 4(b)(2) Policy recommeyuidélines,

the Court, too, finds reasonable Fish & Wildlife’s inclusion of Unit 3C within titeeal habitat

designation.

6. Fish & Wildlife is Granted Statutory Discretion to Make Exclusion
Decisions on a Casby-Case Basis, Based on Each Tract's Uniqgue
Circumstances

Countering the detailed findinggsh & Wildlife outlinesthat supporits inclusion of Units
3 and 4, the Stockman’s Associations maintain that Fish & Wildlife’s explanatiasufficient.
Reply at 1213. In advancing the argument, the Stockman’s Associations reference specifically
that Fish & Wildlife fails to offer a universal definition of the characterizat@sproportionate
costs,” as the terms relate to a land unit’s inclusion within a critical habiighdgsn. Petition
at 2223. ThisCourt, and other courts around the courtipwever find this argument unavailing.
Likely cognizant of the fact that no one unit of land considered for designation possesses
the same characteristics as another, and because no threatened species possesses the same survival
vulnerabilities or history related to its endangered status, the Endangeraées Speodoes no
require any “onesizefits-all rule” or ubiquitous standard undewhich Fish & Wildlife’s

determinations of critical habitat designation must be judirere Polar Bear Endangered Species

Act Listing & Section 4(d) Rule Litig 709 F.3d 1, 15 (D.C. Ci2013)Yupholding the Fish &

Wildlife’s use of a “casdyy-case” approach to implementing tBmdangered Species Act's
statutory term “foreseeable future” argjectinglitigants’ attempts to impose general standards
wherethe Act requiresione);Maier v. BPA, 114 F.3d 1032, 1043 0th Cir. 1997(deferring to an
agency’s decision to implemensitutory provision “on a cag®/-case basis” instead of imposing
a universal rule through regulation). In fact, to impose definitive rules in th@tastical habitat
designationsalmost certainlywould be counteproductive, for such stipulations wiol almost
certainly require continuous updating, givené¢n@ironment’'sshanging nature and the fluidity in

which species are classified as endangered. Fish & Wildgfelth)(2) Policyrecognizes the
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unfeasibility for proscribing rigid standards toidg its critical habitat designation decision
making, statinghat“it has been the experience of the Services that economic impacts of critical
habit designations vary widely, making it infeasible to qualify the level phats that would
trigger furtherconsideration in all cases.Section 4(b)(2) Policy, 81 Fed. Reg. at 7,239 (AR
D003263). This infeasibility, then, that underlies the rationdte the Endangered Species Act’s
offering of factors for Fish & Wildlife to consider in its designation deais, as opposed to a
rigid procedure, standard, or list with items that Fish & Wildlife must cloéicine by-one during
each designation process.

Accordingly, the Courtleclines to adopt the argument of the Stockman’s Associations here
regarding the imposition of a universal standard around terms such as “disproportionate economic
impacts,” in in which Fish & Wildlife’s designation decisions must be judgedadt, to impose

such a standard would require the Court to step into the sphlegislatirg -- a spherebeyond

the Court’s Article 1l role.SeeWeyerhaeusefl 39 S. Ct. at 370; Vt. Yankee Nuclear Power Corp.

v. Nat. Res. Def. Council, 435 U.S. at 524. The Court, thereforeoncludes that Fish & Wildlife

is granted statutory discretionnmake exclusion decisions on a clsecase basis, contingent on
each land tract’s unigue circumstances.
a. Fish & Wildlife is Not Obligated to Quantify All Costs and

Benefits in its Calculus of the Comparative Benefits of a Unit’s
Inclusion within a Critical Habitat Designation.

Persisting in their request for the Court to impose upon Fish & Wildlife statutory
requirements that are not in the Endangered Species Act, the Stockman’s Assonitt argues
that Fish & Wildlife be required to quantify all costs and benefits referendesdeconomic impact
assessment.SeePetition at 21. Here too, howeverthe Stockman’s Associations as@r an
infeasible demand, as often, intangible factors related to the environmentyvatioseland the
preseration of an endangered specaes impossible to quantify. The Office of Management and
Budget affirms this assesgnt, and for this reason, explains that, given environment and
conservation’specialized nature, costs and benefits can include “qualitative anthometized
factors.” Similarly, Fish & Wildlife’s Section 4(b)(2) Policy emphasizes #wanomic beneft
of designating critical habitat are invariably difficult qoantify for most species, ani, such
cases, may be assessed qualitativBlction 4(b)(2) Policy, 81 Fed. Reg. at 7,238 (AR D003262)

With this principle in mind, the Court agrees with Fish & Wildlife that the case of

designating critical &bitat for preservation of the Jumpingikse species, estimated costs are ill
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suited to rigid quantification. See Jumping Mouse Designation, 81 Fed. Reg. 14,289 (AR
D003445). Relatedly, the Court finds reasonable Fish & Wildlife’s explanation that taderov
specific number amounts related to the estimated costs associated withiattmsat would need
hypothetically data that could “estimate the value the puitéices on preserving the jumping
mouse in monetary terms? data, which is unavailableJumping Mouse Designation, 81 Fed.
Reg. 14,289 (AR D003445)Seealso Jumping Mouse Designation, 81 Fed. Reg. 14,308 (AR
D003463). Inthis case, then, where quaraiion of the benefits for inclusion of a land unit versus
exclusion of the land unit are impossible to ascertain, Fish & Wildlife tookntatya of the
alternative avenue of estimating costs, as the Section 4(b)(2) Policy rendmimghis avenue
allowsfor Fish & Wildlife to assess qualitatively the benefits for and against inclugiooh Fish
& Wildlife ultimately deems weigim favor of including Units 3 and 4. In light of the conditions
outlined above, rendering definitive quantification relatmthe costs and befits of conservation
of the Jumping Mouse within Units 3 and 4 nearly impossible, the Court finds Fish &f&4ld|
actions here reasonable and not constituting an abuse of discretion.

b. Fish & Wildlife Did Not Arbitrarily Cite Its Final Threshold

Amount of $100 Million as a Benchmark for ks Exclusion
Determination.

Last, the Stockman’s Associations dispute Fish & Wildlife's reliance on the $108nmil
per year threshold, which was redacedn the Screening Memihat Industrial Economidssued
for Fish & Wildlife, as well as cited within the final rule relating to Fish & Wildlife’s daatgpn
decision,as a benchmark for determining which areas to exclude from the critical habitat
desgnation. Exhibit 1at 8. Specifically, the Stockman’s Associations argue the threshold amount
is arbitrary because there is “no justification in the record for the $100mthreshold.” Exhibit
1 at 8. Relatedly, the StockmanAssociations accuse Fish & Wildlife of selecting the $100
million threshold amount “in order to minimize the impact of the designati@xhibit 1 at 8.
Consequently, according to the Stockman’s Associations, Fish & Wildlife's finakide
regarding he inclusion of Units 3 and 4 fsontrary” to Fish & Wildlife’s “established policy.”
Exhibit 1 at 8 €iting Section 4(b)(2) Policy81 Fed. Reg.,226, 7,248 AR D003250, D003272)).
When the Services are determining whether to undertake a[n] . . .iercinglysis as a result of
. . .economic impacts. ., it is the nature of those impacts, not necessarily a particular threshold

level, that is relevant to the Services' determination.”).
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Fish & Wildlife counter the Stockman’s Associations’ oigj arguing that the $100 million
limit was not chosen arbitrarily. Rather, as Fish & Wildlife explain, the Bpetionetary
threshold comes from Executive Order 12866, which mandates that “agencies {flyqpasis
and benefits if an action may have effect on the economy of $100 million or more in singe
year.” Response at 29 (citing Screening Memo at 1). Moreover, Fish & Wildlife maititains
the $100 million threshold represented a guidepost in which to gauge economic impetaseass
with thedesignation.Seel6 U.S.C. 81533(b)(2). The process under Endangered Species Act, 8§
4(b)(2) required that Fish & Wildlife (i) calculate initially the quantifiable ecomoimipacts
associated with the critical habitat designation (of which Fish & Wildlife had mirffidata), (ii)
estimate the remaining costs of designation (of which it lacked sufficient daty finally, (iii)
compare those collective costs to the $100 million threshold. The purpose of this piut¢se
reliance on the $100 ntidn threshold, according to Fish & Wildlife, was to (i) demonstrate that
Executive Order 12866 is not triggered; and diilnmarize those quantified costs by
contextualizing them against a government standae@Response at 29. Fish & Wildlife asserts
however, that it “never indicated that the decision of whether to exclude speeffgcvaas based
on whether or not the overall designation exceeded $100 million in costs in a given year.”
Response at 29.

Upon evaluation of the statutory sources FisWédlife cites to validate the $100 million
threshold, the Court agrees with Fish & Wildlife that the threshold was not arbitrardgrghmut
rather, served as a rational benchmark in which to help inform Fish & Wildlife irntésmeations
relating b whether to exclude specific areas from the critical habitat designation, aityidihits
3 and 4.SeeSection 4(b)(2) Policy, 81 Fed. Reg. 7,228 (AR D0032%2st, as Fish & Wildlife
accuratelynotes, 8 3(f)(1) of Executive Order 12866 outlinespdigitly the specificmonetary
threshold amount of $100 milliorSection 3, which offers relevant definitions for key terms within
Executive Order 12866, offers a detailed explanation of a “Significant regulatag’agithin
subsection (f) as onéHav[ing] an annual effecon the economy of $100 million or more or
adversely affect in a material way the economy, a sector of the economy praylLaivipetition,
jobs, the environment, public health or safety, or State, local, or tribal govesroent
communities[.]” ExecutiveOrder No. 12866, 58 Fed. Reg. 51,735 (Sept. 30, 1993)(“Exec. Order

12866").
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The Court, therefore, agrees with Fish & Wildlife, that this explicit threshold,rin tu
offered a quantifiable federal guidepost in which to inform rationally Fish & Wildlifetssibr
making process regarding its final critical habitat designation, particularly itgléterminations
of which areas to exclude verstesinclude in light of several factors, including “economic
impact.” 16 U.S.C. § 1533(b)(2).).

The Secretarshall designateritical habitatf and make revisions thereto,
under subsection (a)(3) on the basis of the best scientific daitakde and after
takinginto consideration the economic impact, the impact on national security, and
any other relevant impact, of specifying any particular areaitsal habitat
The Secretarymay exclude any area frowritical habitatif he determines that the
benefits of such exclusion outweigh the benefits of specifying such area as part of
thecritical habitaf unless he determines, based on the best scientific and
commercial data available, that the failure to designate such awzéicas
habitatwill result in the extinction of thepeciesoncerned.

16 U.S.C. 81533(b)(2)(emphasis added).

Last, the Court takes particular issue with #ngument of the&Stockman’sAssociations
that there wasro justification in the record for the $100 million thresholgxhibit 1 at 8 given
the fact that the $10fillion threshold was listed explicitly in Executive Order 12866. The Court
takes issues as well Withe Stockman’s Associations accusation that Fish & Wildlife selected the
threshold amount simply “to minimize the impact of the designdti&xhibit 1 at 8. As to the
latter point specifically, the Court emphasizes the fact that the $100 million threswlcited
and calculated initially by Industrial Economics, a thpatty consultant, as a collective total based
on its cost estimates dfé designation’s potential impacts related to “grazing as the main activity
occurring with the areas proposed for designation,” as well as impacts rétateater use and
management; transportation; recreation; development; and species and habagterant.”
Saeening Memo at AR D00274(. For these reasons, the Court concludes that the final amount
of $100 million, cited within the Screening Memo and referenced by Fish & Wildéifa a
benchmark for its final exclusion determination, was not argitra

Ultimately, the Courtconcludesthat Fish & Wildlife (i) acted in accordance with its
internal Section 4(b)(2) Policy related to critical habitat designation; (ii) acted dation@aking
contextbased determinations regarding designation that were tied to its consideration of the
specific characteristics of the land it contemplated designating, as well as coimideirdhe
specialized vulnerabilities of the jumping mouse; (iii) acted rationally itimasng

unascertainable qualitative costs tethto designation when evaluating the relative impacts of the
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inclusion versus exclusion of Units 3 and 4; and (iv) relied reasonably on the $100 million
threshold, as Executive Order 1288atesto make its final determination in accordance with the
discretionary procedures that the Endangered Species Act's § 4(b)(2) outlines. Thieoltsur
therefore, that Fish & Wildlife did not act arbitrarily or capriciously, or abusésitsetion, by not

excluding Units 3 and 4 from the critical habitat designation.

V. IN LIGHT OF THE COURT'S HOLDINGS IN FAVOR OF FISH & WILDLIFE,
THE COURT WILL KEEP INTACT THE CRITICAL HABITAT DESIGNATION
FOR THE JUMPING MOUSE.

Upon full evaluation of the parties’ arguments, the Court issues the folloamajusions:
(i) the Stockman’s Associations suffer sufficient economic injury to estab$isbciational
standing under Atrticle 11l of the Constitution to challenge the decisianFish &Wildlife made
to designate as critical habitat for the Jumpingustoland on which members of the Stockman’s
Associations graze cattle; (ii) Fish & Wildlife’s use of the “incremental effectstoagp to
consider economic impacts associated with the critical habitat designatiomatoaslatethe
Endangered Species 8 4(b)(2) and th&PA,; (iii) Fish & Wildlife did not abuse its discretion
by failing to consider additional designation costs, such as compensating the members of t
Stockman’s Associations for reducing the value of their water rights, witleategpproperty
within the designation, and an interference with the alleged water rights ohénebers of the
Stockman’s Associations does not amount to a taking under the Fifth Amendment; (iv) the
Stockman’s Associations administratively waived their claims challenging &isftiildlife’s
decision not to exclude particular units of landUnits 3 and 4-- from the critical habitat
designation, because no Stockman’s Associations members raised explicit concetrtheabo
inclusion of these units, except for cenns raised abousubunit 3c, during the proposed
designation’s open comment period; (v) notwithstanding the Stockman’s Associations’
administrative waiver on this issueshki& Wildlife offersa sufficiently reasoned explanation to
support its conclusionot to exclude Units 3 and 4 from the critical habdesignation, which
includesits reasonable determination that there were no disproportionate costatasisaith the
inclusion of the Wits-- a determination thas consistent with Fish & Wildlife's intern@ 4(b)(2)
Policy pursuanto the Endangered Species Adh light of these conclusions, the Court rules
against theStockman’s Associationgetition for review. Accordingly, it is unnecessary for the

Court to direct remedy to the Stockman’ss@ciations by way of either (i) remanding to Fish &
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Wildlife to comply with its statutory obligations undée Endangered Species Act’s § 4(b)(2),
(ii) vacating Fish & Wildlife's criti@l habitat designation for the Jumping Mouse.

In the alternative, however, if the Court had ruled affirmatively on one of the preceding
issues, holding that (i) Fish & Wildlife’s use of the “incremental effects” approadatesthe
Endangered Species A8 4(b)(2)and theAPA,; (ii) Fish & Wildlife abusedts discretion by not
considering designation costs such as compensating the members of the Swélgvaciations
for reducingtheir water rightsvalue with respect to property within the designation, or an
interference with the alleged water rightstié Stockman’s Associations amounts to a taking
under the Fifth Amendment; or (iii) Fish & Wildlife abused its discretion in its decisdrio
exclude Units 3 and 4 from the critical habitat designation, the Court would stithiete
inappropriate thgacaturemedythat theStockman’s Associationgquest Rather, were the Court
to find a remedy necessary at all, the Court would instead remand to Fish & Waddifieiress
the deficiencies of the current critical habitat designation for the Jumpingeévionderthe
Endangered Species Ac8 4(b)(2) The remandemedywould be most appropriate, as it would
avoid vacating essential protectidfish & Wildlife has enactetd protect the endangered Jumping
Mouse speciesNonetheless, if the Court did adadeultimatelythat the circumstances warrant
vacatur, it would still not require vacatur of the entire critical habitagdason. Rather, the
Court would order for a limited form of vacatur, thus allowing Fish & Wildlife to taite
adjustments othe boundaries of the current critical habitat designation to address the narrow
injuries alleged by the Stockman’s Associations in relabioly the critical habit designation’s
Units 3 and 4. Similar to thefirst proposed remedy’s objectives, the Couews this limited
remedyto be essential in that it would avoid exposing the Jumping Mouse to potentgibrable
harm across othernits of land within the current critical b#at designation that do nimhplicate
the interests of themembers of th Stockman’#\ssociations.

A. EVEN IF THE COURT HAD RULED AFFIRMATIVELY ON ONE OF THE

CHALLENGES THE STOCKMAN'S ASSOCIATIONS A DVANCED
AGAINST FISH & WILDLIFE'S CRITIC AL HABITAT DESIGNATION
OF THE JUMPING MOUSE, THE COURT WOULD NOT GRANT THE
PRIMARY REQUESTED REMEDY OF VACATUR OF THE
STOCKMAN’'S ASSOCIATIONS; RATHER THE COURT WOULD
REMAND TO FISH & WILDLIFE FOR THE PURPOSE OF FISH AND

WILDLIFE ADDRESSING DEFICIENCIES OF THE DESIGNATION
UNDER THE ENDANGERED SPECIES ACT’'S SECTION 4(B)(2)
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In the case that the Court had ruled affirmatively on one of the challenges the Stackman’
Associations advanced against Fish & Wildlife’s critical habitat designdtiorthe Jumping
Mouse, the Court would still find inappropriate the Stockman’s Associations’ tfquescatur.

The Court reaches this decision based on a weighing of equities AltiddrSignal, Inc. v.

NuclearRequlatoryComm'n, 988-.2d 146, 15051 (D.C. Cir. 1993)“Allied Signal), concluding

ultimately, that the potential disruptive consequences of a change in tte biatitat designation
rule posed to Fish & Wildlife and the Jumping Mouse outweigh the seriousness of ta criti
habitat rule’s deficiencies to the StockmanssAciationsSeeAllied Signal, 988 F.2d at 15581.

1. The Parties Dispute the Balancing of Equities that Favors or Disfavors
a Vacatur Remedy.

The Stockman’s Associations argue that the Court should vacate the designagi@mifit
their Petition for Review.SeeP. Remedy Brief at 5. They indicate that vacatur of unlawful or
arbitrary agency decisions is the default remedy under the Endangered Speaied éuader the
APA. SeeP. Remedy Brief at 5. The Stockman’s Associations insist that the Court should not
deviate from that default remedy, because the designation causes significamieduaran to
their membersSeeP. Remedy Brief at 5.

Supporting their demand for thracaturemedy, the Stockman’s Associations explain,that
“[b]lecausethe ESAcontainsno internal standard for review,” the APA governs violations of the

Endangered Species Act. P. Remedy Brief-@t(§uotingVill. of False Pass v. Clark’33 F.2d

605, 60910 (9th Cir 1984), and citing 5 U.S.C. § 706; Biodiversity Legal Found. v. Bab#&

F.3d 1249, 1252 (10th Cir. 1998); Wyo. Farm Bureau Fed’n v. Babbitt, 199 F.3d 1224, 1231 (10th

Cir. 2000))(alterations added). They note further that the APA mandates that rg§tjlewing
courtshall. . . hold unlawful and set aside agency action, findings, and conclusions found to be .
. . arbitrary, capricious, an abuse of discretion, or otherwise not in accordancewwith Fa
Remedy Brief at 6 (quoting 5 U.S.C.786(2)(A))(alterations added). The Stockman’s
Associations insist, thereforghat, “[tlypically, when an agency violates the Administrative
Procedure Act and the Endangered Species Act,” a court will ‘vacate the agertioyisaad
remand to the agency to act in compliance with its statutory obligations.”erRed® Brief ab

(quotingDefs. of Wildlife v. EPA 420 F.3d 946, 978 (9th Cir. 2005), rev’d on other grouswuls

nom Nat'l Ass’n of Home Builders v. Defs. of Wildlif&s51 U.S. 644 (2007)).

-217-


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993061895&pubNum=0000350&originatingDoc=Ic872c5d0d5d711e8aec5b23c3317c9c0&refType=RP&fi=co_pp_sp_350_150&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_150
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993061895&pubNum=0000350&originatingDoc=Ic872c5d0d5d711e8aec5b23c3317c9c0&refType=RP&fi=co_pp_sp_350_150&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_150

Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 218 of 241

The Stockman’s Associations argue that vacatur as the default remedy is nbmstbte
the APA and the Endangered Species Act, because legislation can strip equitadrke fpmw

courts. SeeP. Remedy Brief at 6 (citinflenn. Valley Auth.437 U.S. at 194). They assert that

Congress sought to supersede courts’ power to tailoraddgiitemedies for APA violations by
specifically crafting the language inlbS.C. 8706(2)(A), which states that a courshall . . .
hold unlawful and set aside’ unlawful and arbitrary agency action.” P. Remedy Bifef a
(alteration in P. Remedy)(emaéis added by P. Remedy)(citing Brian S. Pre®Resnanding

Without Vacating Agency Action32 Seton Hall L. Rev. 108, 1446 (2001)). The Stockman’s

Associations argue that the Endangered Species Act’s citizen action gmpsest16 U.S.C.
8 1540(g)(5), permits relief to be sought under other statutes, including U.S.C. § 706(B¥%A), a
reading together the two statutes, “vacatur is the default remedy for violatifgriti@ngered

Species Act].” P. Remedy Brief at 6 n.1 (citingfs. of Wildlife, 420 F.3d at 978). They argue

that the Endangered Species Act'4(B)(2) “imposes a categorical requirement that [Fish &
Wildlife] tak[e] into consideration economic and other impaotfore [designating critical
habitat]”; thus, vacatur is the default remedy, because Fish & Wildlifaatgoroperly designate
critical habitat after improperly considering impacts. P. Remedy Brief at 7 (QqWggggrhaeuser

139 S. Ct. at 371, and citifdg.M. Cattle Growers Ass’'n v. U.S. Fish & WildlifeeB/., No. CIV

02-0199 JB/LCS, 2004 WL 6409640 at *5 (D.N.M. Aug. 31, 2004)(Browning, J.))(first and third
alteration added, and second alteration in P. Remedy)(emphasis in P. Remedy Bhef)
Stockman’s Associations also indicate that the Tenth Circuit vacated the criticé&ht habi

designation ifN.M. Cattle Growers Ass’after deciding that Fish & Wildlife unlawfully used the

baseline approach to consider economic impa8eeP. Remedy Brief at 8. They argue that the
Tenth Circuit’s vacatur ruling adsapplies to Fish & Wildlife’s exclusion decision, because the

Endangered Species Act’'s exclusimonsideration provision is “part of a ‘unified process for

m

weighing the impact of designating an area as critical habitat,” and&~#fidlife’'s exclusion

decision is accompanied by a “‘contemporaneous|ly] [crafted] explanationthnaas reasoned

insufficiently and *not sustainable on the administrative record made.” RmeRy Brief at8

(first quotingWeyerhaeuserl39 S. Ct. at 371, then quotiNg Yankee Nuclear Power Corp. v.

Nat. Res. Def. Council, Inc., 435 U.S. 519, 549 (1978), and citing Jumping Mouse Designation,

81 Fed. Reg. at 14,263-325)(alterations added).
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The Stockman’s Associations also argue that “equities favor vacatur of [the diesigha
P. Remedy Brief at 9. They note that the Tenth Circuit has not alwaysdancy decisions
that violate the APA; yet, the Tenth Circuit has treated vacatur discretionarily aandoh
expressed factors for lower courts to discern when vatsaappropriate.SeeP. Remedy Brief

at9 (citing N.M. Health Connections, 340 F. Supp. 3d at 1475 The Stockman’s Associations

assert that, as a result, Tenth Circuit district courts generally follow factors, vithertGourts of
Appeals-- principally the United States Court of Appeals for the District of Colurteatablish.

SeeP. Remedy Brief at 9 (citintl.M. Health Connections340 F. Supp. 3d at 1177). They

indicate that other Courts of Appeals’ vacatonsideration factors include “tkeriousness of the
deficiencies in the rulemaking[,] and the consequences of vacating the rule teef@nd.” P.

Remedy Brief at 9 (citind\llied-Signal, Inc. v. U.S. Nuclear Regulatory Comm’n, 988 F.2d 146,

15051 (D.C. Cir. 1993)(Allied-Signal).** The Stockman’s Associations assert, however, that
courts “tend to [consider factors to determine whether vacatur is inappropriatéjvbele the
agency'’s failure is a lack of explanation or reasoned decisionmaking.” P. RemedyaB1i0

(quotingN.M. Health Connections, 340 F. Supp. 3d at 1177). They also assert that, “[w]hen the

agency’s decision is unlawful for other reasons, a court likely has lesstitia to remand without

vacatur.” P. Remedy Brief at 10 (citiBlack Warrior Riverkeeper, Inc. W.S. Army Corps of

Eng’rs, 781 F.3d 1271, 1290 (11th Cir. 2015)).

Countering the Stockman’s Associations arguments in support of vacatur, Fish &wildl
contend that, if the Court rules in favor of the Stockman’s Associations, theouhiesGould ot
vacate the designatiokeeTr. at 106:19110:10 (Flanagan). As Fish & Wildliferther explains
vacatur is an equitable remedy, which the Court has the authority to order; howesethdéer
equities do not favor vacaturSeeTr. at 106:2024 (Flaragan). Specifically, in this case, the
administrative record evidences that vacatur of the critical habitat desigwediald impact
negatively the existing conservations efforts made to preserve the Jumpunge Mpecies,

because: (i) the Jumping Mouseadependent on very specialized critical habitat, and local Jumping

34The Stockman’s Associations assert thidier Courts of Appeals’ nevacatur holdings
are “not without controversy,” that ““the Tenth Circuit has never adofliget-Signaland [that
the Tenth Circuit] in a 1999 decision followed a plain language interpretation of ARA.8 P.
Remedy at 9 n.2 (quoting Michael S. Freeman & Joel Minor, Selected Issues on Standing,
Injunctions, and Remedies in Oil and Gas Litigation, 2017 No. 1 RMNNST 9 at *27 (2017),
and citingCheckosky v. SEC3 F.3d 452, 490 (D.C. Cir. 1994)(Randolph, J., concurridl;
Train, Inc. v. Veneman, 310 F.3d 747, 758 (D.C. Cir. 2002) (Sentelle, J., dissentiegiicat
added).
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Mouse populations are extirpated rapidly when such habitat is not protectadhefii)Fish &
Wildlife finalized the designation, it found that the Jumping Mouse occupies wahtynine
locations, and Jumping Mouse populations were compromised in eighteen of tatem$y and

(iif) one bad season without critical habitat protections can result in dewgsdad irreversible
consequences to the Jumping Mouse’s survival and recovése Tr. at 106:24107:21
(Flanagan). Relatedly, Fish & Wildlife assert that the equhsvily favor not vacating the
designation should the Court remand to Fish & Wildlife, because, as the “Courtd@sized in
adopting the basic principles used by the D.C. Circuit, when the consequences of vacating can b
quite disruptive, the equity point[s] to remanding the agency without vadatdm’ at107:22-

108:2 (Flanagan).

Fish & Wildlife argue, alternatively, that, should the Court decide that vacsatine
appropriate remedy, then the Court should limit vacatur to the designation’s Undst3wahich
purportedly impact members of the Stockman’s AssociatiSesTr. at 108:2109:17 (Flanagan).

As an extension of this argument, Fish & Wildlife rests thatif the Court determines that the
NorthernNM Stockman’s Association lacks associational standing, then the Court should tailor
vacatur further to avoid vacating Unit 3 altogeth®eeTr. at 1085-7 (Flanagan). To support this

request, Fish & Wildlife reference Califano v. Yamasdk U.S. 682 (1979), where the Supreme

Court concluded: “Equitable relief must be tailored to the parties bdfer€ourt and should be

no more burdensome to the defendant than necessary to provide complete tredigiaintiffs.

Tr. at 108:1118 (Flanagan)(quotg Califano v. Yamasaki442 U.S. av02). With this in mind,

Fish & Wildlife insiss that because the Stockman’s Associations do not object to the designation
of units outside of Otero County, then vacatur of the entire designation would be unnecessary, and
indeed, devastating to the goals of conservation of the Jumpiugevihat the critical habitat
initiative fundamentally intendsSeeTr. at 108:1924 (Flanagan). Fish & Wildlife reference
multiple court decisions in support of this tailored reyne8eeTr. at 108:25109:19 (Flanagan).

For example, citing Otay Mesa Prop., L.P. v. United States Department of Interidét,384814

(D.C. Cir. 2011), an opiniotihatthe Honorable Brett Kavanaugh, thgnited States Circuit Judge

for the D.C. Circuitauthored Fish & Wildlife emphasizethat the D.C. Circuit “vacated [only]

%Based on the Court’s independent research, the Court concludes that Fish &Wildlif
refers toN.M. Health Connections, 340 F. Supp. 3d at 1{cfing Allied-Signal, Inc. v. U.S.
Nuclear Regulatory Comm, 988 F.2d 146, 151 (D.C. Cir. 1993)).
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the critical habitat rule just as to the property that was held by the plaintiff afterdfiticht the
critical habitat designation was based on a faulty premise.” Tr. at-1@§Ranagan).

2. The Court Uses theAllied-Signal Test to Determine When to Remand
Without Vacatur of an Agency’s Action.

According to the Tenth Circuit, when a Court concludes that an agency actionrerarbit
and capricious, “[v]acatwf agency action is a common, and often appropriate form of injunctive

relief granted by district courts.WildEarth Guardians vU.S. Bureauof Land Mgmt., 870 F.3d

1222, 1239 (10thCir. 2017). W.ildEarth Guardians v.United States Bureau of Land

Managementioes not cite any authority for that propositiddee870 F.3dat 1239 The Tenth
Circuit's assertion that vacatur is a form of injunctive relief implies that the traditional stdoda
injunctive relief applies to vacatur under the APA:

According to weHestablished principles of equity, a plaintiff seeking a
permanent injunction must satisfy a fdactor test before a court may grant such
relief. A plaintiff must demonstrate: (1) that it has suffered an irreparable ;injury
(2) that remedies available at law, such as monetary damages, are inadequate to
compensate for that injury; (3) that, considering the balance of hardships between
the plaintiff and defendant, a remedy in equity is warranted; and (4) that the public
interest would not be disserved by a permanent injunction.

eBaylnc. v.MercExchangel..L.C., 547U.S. 388, 391 (2006).

The Tenth Circuit has not, however, performed the traditionatfattor inquiry when
vacating agency action or ordering a district court to vacate agency action on remamnader
the APA, which suggests that the Tenth Circuit does not treat vaa#djuas injunctive relief.

See e.qg.,Utah Envtl. Cong. vBosworth 439 F.3d 1184, 1195 (10@ir. 2006)concluding that

the United States Forestry Service acted arbitrarily and capriciously for failbognoly with the
Endangered Species Act, and vacating the agency's action without any further analysis).

SeealsoWildEarth Guardians vU.S. Bureauof LandMgmt., 870 F.3dat 1239-40(treatingUtah

Envtl. Cong. v.Bosworthand simila cases as good law). Further, the APA's text indicates that

vacatur is the mandatory remedy for arbitrary and capricious agency actionjsvicdds with
the Tenth Circuit's statement that vacatur is a form of injunctive r&8ie¢5 U.S.C.8 706(“The
reviewing court shall . . . hold unlawful and set aside agency action, findings, and conclusion found

to be . .. arbitrary, capricious, an abuse of discretion, or otherwise not in accordariegvwit

.."). SeealsoMurphy v.Smith U.S. , 1385. Ct. 784, 787 (201&¥50rsuch, J.)(“[T]he

word ‘shall’ usually creates a mandate, not a liberty, so the verb phraséeshalplied’ tell§the

appellatecourt]that the district court has some nondisorery duty to perform.” (quoting2
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U.S.C.8 1997e(d)(9); Lexeconinc. v. Milberg WeissBershadHynes &Lerach 523U.S.26, 35

(1998)“The Panel's instruction comes in terms of the mandatory ‘shall,” whighallgrcreates
an obligation impervious to judicial discretion.”). Likewise, Supreme Court pretaudicates
that vacatur and injunctions are distinct forms of relief:

An injunction is a drastic and extraordinary remedy, which shouldeot
granted as a matter of course. If a less drastic remedy (such as partial or complete
vacatur of [the agency's] deregulation decision) was sufficient to redress
respondents’ injury, no recourse to the additional and extraordinary relief of an
injunctionwas warranted.

MonsantoCo. v. GeertsornSeedFarms 561U.S. 139, 165-66 (2010) Consequently, the Court

concludes that the discussion &VildEarth Guardians v.United States Bureau of Land

Managemenindicates that vacatwnder the APA is a form of discretionary relief, akin to an
injunction, even though vacatur is not, strictly speaking, a form of injunctivé. réecatur is a

form of “equitable relief,” however, and so, upon a “balance [of] the equitiasdtur mayot be

appropriate in all cases. Bla@arrior Riverkeeper, Inc. W.S.Army Corps of Eng'rs, 781 F.3d

1271, 1290 (11tRir. 2015) Se= Rio GrandeSilvery Minnow v. Bureauof Reclamation601 F.3d

1096, 1139 (10tiCir. 2010)“Vacatur is an equitable remedy, indeed an ‘extraordinary’ one, and
the decision whether to grant vacatur is entrusted to the district court's discrefitomg”UcS.

Bancorp Mortg.Co. v. BonnerMall P'shig 513U.S. 18, 26 (1994); Diné Citizens Against

RuiningOur Env't v.U.S. Office of SurfaceMining Reclamation% Enf't, No. 12-cv-01275JLK,

2015WL 1593995at *1 (D. Colo. April 6, 2016jKane,J.)(“[C]ourts retain equitable discretion
to fashion an appropriate remedy, and in some cases equitable principles codagef of

remand without vacatur.” (citation omitted)(citibgJ.S.C. 8§ 702;Pac.Rivers Council v.U.S.

ForestServ, 942 F.Supp.2d 1014, 1028.D. Cal. 2013)(England, Jr., C.J.))).

Instead of applying the traditional test for injunctive relief, the United States Gburt
Appeals for the D.C. Circuit has developed a test to determine wioemtashould remand without
vacatur of the agenty action. SeeAllied-Signal,988 F.2d at 1561. “The decision whether to
vacate depends on ‘the seriousness of the order's deficiencies (and thus the extent diedlogibt w
the agency choseorrectly) and the disruptive consequences of an interim change that rifay itse

be changed.”Allied-Signal 988 F.2d 146, 1561 (quotingInt’l Union, United Mine Workers

of Am. v. Fed.Mine Safety& HealthAdmin., 920 F.2d 960, 967 (1990) Courts primarily use

this test where the agency's failure is a lack of explanation or rehsiwesionmaking.
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See e.qg.,.Black Warrior Riverkeeper, Inc.v.U.S. Army Corps of Endrs, 781 F.3d at

1290 (applyinghe test “[iln circumstances . where it is not at all clear that the agency's error
incurably tainted the agensydecisionmaking process” and not deciding “whether remand without
vacatur is permissible when the agency has erred to such an extent as to indicateltimaaié

decision was unlawfulMAllied-Signal, Inc. v. Nuclear Regulatory Commin, 988 F.2d at

150 (providing the test after stating that “[a]n inadequately supported rule . . . need essdardyg

be vacated’)Int'| Union,UnitedMine Workersof Am. v. Fed.Mine Safety& HealthAdmin., 920

F.2dat 966(providing the test after stating the court “commonly remand[s] without vacating a
agency's rule or order where the failureitajack of reasoned decisionmaking but also where the
order was otherwise arbitrary and capricious” (citations omitted)). The TerahitGias not
endorsed the District of Columbia Circuit's test or otherwise “specifically aédréss factors to

be considered in determining whether vacatur is an appropriate rermieuhé CitizensAgainst

Ruining Our Env't v.U.S. Office of SurfaceMining Reclamation®& Enf't, 2015WL 1593995 at

*2.
Although theTenth Circuitoffers noguidance on the issue of appropriate remedy laere,

number of courts around the country use #iked-Signal test, see e.q, Black Warrior

Riverkeeper, Inc. W.S. Army Corps of Eng'rs, 781 F.3at 1290, Int'l Union,United Mine

Workers ofAm. v. Fed.Mine Safety& HealthAdmin., 920 F.2dat 966, and th&ourt hasalso

relied historically on the test whedressing remedySeeNew Mexico Health Connections v.

United States Dep't of Health & Human Servs, 340 F. Supp. 3d 1112, 1177 (D.N.M.

2018)(Browning, J.). The Court, therefore, findsEh€. Circuit's test persuasive this caseand
will use it to evaluate the appropriate remedy in $sicenariothat the Court were to rule
affirmatively on any of the claims brought by the Stockman’s Aaioos against Fish &
Wildlife. Ultimately, for the reasons explained below, on balance, the Court concludes that vacatur
is an inappropriate remedy.
a. The Potential Disruptive Consequences of a Change in the
Critical Habitat Designation Rule Posed to Fish & Wildlife and
the Jumping Mouse Outweigh the Seriousness of the Critical

Habitat Rule’s Potential Deficiencies to the Stockman’s
Associations.

Whetre “there is at least a serious possibility that the [agency] will be able to sulestemntiv
decision on remand” and “the consequences of vacating may be quite disruptive,” the equities

point to remanding to the agency without vacagitied-Signal, Inc. v. U.S. Nuclear Regulatory
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Comm’n 988 F.2d at 151. Remand without vacatur aisy be appropriate “where it is not a
all clear that the agency’s error incurably tainteel agency’s decisionmatlg process,” or where

the agency’s error “may turn out to be inconsequentildck Warrior Riverkeper, Inc. v. U.S.

Army Corps.of Eng’rs, 781 F.3d at 1290. On the other hand, remand with vacatur is appropriate

where “such fundamental flaws in the aggadecision make it unlikely that the same rule would

be adopted on remand.”_Pollinator Stewardship Council v. EPA, 806 F.3d 520, 532 (9th Cir.

2015). The United States Court of Appeals for the Eleventh Circuit also has faoatrv
appropriate wheremnaagency promulgated an administrative rule “with the naimeecomment
procedures mandated by the APA,” and provided no explanation for not using those procedures.

Alabama v. Centers for Mediga & Medicaid Servs 674 F.3d 1241, 1244 (11th Cir. 2012).

Another serious deficiency counseling vacatur is where the agency’s reasonird) dehie is
“flimsy, and [the agency]shalf-hearted attempt to defend its decision in this court is but another

indication thatthe rule] is a hopeless causeFox Televsion Stations, Inc. v. FCC, 280 F.3d

1027, 1053 (D.C. Cir. 2002).
b. Vacatur of the Critical Habitat Designation Poses a Number of
Disruptive Consequences to Fish & Wildlife and the Jumping
Mouse.

When considering the application of prong two of the Allied Sigwoglitable balancing
test-- “the disruptive consequences of an interim gfgathat may itself be changed”’in the
context of the current critical habitat designation for the Jumping Mthes€ourt referencéssh
& Wildlife’'s fundamental objectives of Fish & Wildlife in their critical habitat designation
decisionmaking pursuant to the Endangered Species Act, which include (i) “provid[ing] a means
whereby the ecosystems upon which endaed species and threated species depend may be
conserved,” and (ii) “provid[ing] a program for the conservation of such endangered spatie
threatened species.” 16 U.S.C. § 1531(b). Dually, the Court considedsirtipng Mouse
species’historic evolution, specialized habitat requirements, and vulnerabilities of thangum
Mouse species, with particular attentitm the fact that the species is “highly vulnerable to
extirpations when habitat is lost or fragmented.” D. Remedy Briefcatding Listing Final Rule,

79 Fed. Reg. 33,121 (AR D0032).1Elaborating upon the species’ unique vulnerabilities, Fish

& Wildlife report, “if resources are not available in a single season, jumpirgpojgulations will

be greatly impacted.”D. Remedy Brief at Zciting Jumping Mouse Designation, 81 Fed. Reg.
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15,002(quoting D003447)).To back up thizontention Fish & Wildlife submit that at present,
18 of the 29 Jumping Mouse populations that have been identified since 2005, have already been
compromised SeeD. Remedy Brief at &iting Jumping Mouse Designation, 81 Fed. Reg. 14,272
(AR D003429)). Furthermore, at the time of the species’ listing under the Endangered Species
Act in 2014,none of the remaining populations were “of sufficient size to be resilient, alrof
the remaining locations” of which the species occupigie“at considerable risk of extirpation
in the neatterm (between now and the next 10 yeard).”Remedy Brief at JquotingListing
Final Rule, 79 Fed. Reg. 33,122 (AR D003212).

With the evidence as to tlemping Mouse’surrent state as background, the Court takes
seriouslyFish & Wildlife’s argument that vacating the current critical habitde mwould likely

have “substantial ‘disruptive consequences™ for the Jumping Mouse, D. RemedyaB#e
(quoting Allied-Signal 988 F.2d at 1581), given the species would “likely be without critical
habitat progction for up to several yearsPD. Renedy Brief at 2. As Fish & Wildlife explagy

these “disruptive consequences” would accrue for the Jumping Muoeszuse of the time and
delay that would be involved as Fish & Wildlife would be forced toaeduct its analysjsand
procedural steps purant to Endangered Species ‘A 4(b)(2)and its internal Section 4(b)(2)
Policy, to issue a revised final rule designating critical habitat. D. Remedy Brif(Gting

Millsap Dec. 19 at 4). Moreover, there is fear that the process of revising a final critical habitat
rule itself could be countgaroductive and selfiefeating for Fish & Wildlife, as the years it would

be required to spend, which would include commissioning a new economidsnagaessment,
re-considering areas for exclusion, opening up a another public comment period, and then
subsequently, imposing a new rule, could indeed “expose the Jumping Mouse to irreversible ha
and prevent it from recovering to the point needed ttaaxtinction.” D. Remedy Brief at 2

(citing Designation Final Rule, 81 Fed. Reg. 14,277 (AR D00B43Bven worse, prolonged
exposure without the critical habitat designation could result in extra delay for tbiesspe
recovery because it would lack requisite habitat protections for population expanSesD.
RemedyBrief (citing Designation Final Rule, 81 Fed. Reg. 14,299 BX®3455). This duration,

in turn, could lead to the Jumping Mouse being listed under the Endangered Species Act for a

lenghier period. Not only would théumping Mouse’rotracted listing under the Endangered

Species Act prove harmful to the objectives of the Stockman’s Associationg,dautld prove
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counterproductive to the grazing objectives of the Stockman’s AsBorgg as it might require
Fish & Wildlife to designate even greater allotments of land to a fuwrging Mouseritical
habitat designation.
Finally, the Court takes note of the disruptive consequences posed to Fish §&WgdIf

in the case ofacatur. On this note, the Court places emphasis on Fish & Wildlife’'s argument that
if the currentJumping Mouse’s critical habitat designation ngleacated, it would be forced to
re-allocate limited agency resources toimgiating discussions with other federal agencies,
including the Forest Service, most of which, as Fish & Wildlife report, would noldaye any
legal obligation to prevent thaestruction or adverse modification of Jumping Mouse’s critical
habitat. SeeD. Remedy Brief at 3. Thiack of legal obligatiortould mean that Fish & Wildlife
would have to reengage with agencies on up to 35 proposed agency actions (some of which are
pending currently) that could have the potential of negatively affecting the Jumping btatse
critical habitat. SeeD. Remedy Brief at citing Millsap Del. § 7- § 8 at 4) 50 C.F.R. §
402.16(a)(4) (requiring ranitiation if “critical habitat [i§ designated that may befedted by the
identified actior)).

C. The “Seriousness” of the Critical Habitat Designation Rule’s

“Deficiencies” and the Rule’s Effects on the Stockman’s

AssociationsDo Not Warrant Vacatur of the Critical Habitat
DesignationRule.

When considering the application of prong one of Aieed-Signalequitable balancing
test-- “the seriousness of the [critical habitat designation rule’s] deficiencies (amthinextent
of doubt whether [Fish & Wildlife] choseorrectly),” Allied-Signal,988 F.2d at 151 -- in the
context of the Jumping Mouse’s current critical habitat designatitve Courffirst mustevaluate
the specific deficienciethat theStockman’s Associationallegerelated to Fish &Wwildlife’s
critical habitat designation for the Jumping Mouse spe&leRemedy Brief at-3. Subsequently,
the Court will weigh thosdeficiencies“seriousness” of those deficiencies against the “disruptive
consequences” posed to Fish & Wildlife and the Jumping Mouse “of an interim change” in the
critical habitat designation rule if vacatur were imposed as a rengzpAllied-Signal 988 F.2d
at 150-51

To reiterate, the Court issues the following holdings in this case: (i)¥F#8Hdlife’s use
of the “incremental effects” approach to consider economic impacts associatetientfitical

habitat designation does not violate § 4(b)(2) of the Endangered Species Act, ARdAiH@)

- 226-



Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 227 of 241

Fish & Wildlife did not abuse its discretion by failing to consider additionalgdaton costs,
such as compensating the members of the Stockman’s Associations for reducing thitkialue o
water rights, with respect to property within the designation, and an interferendbendttheged
water rights of the Stockman Associations does not amount to a taking under the Fifth
Amendment; (iii) the Stockman’s Associatiofgve administratively waived their claims
challenging Fish & Wildlife’s decision not to exclude particular units of landnits 3 and
4 -- from the critical habitat designation, because no Stockman’s Associations membgeds rai
explicit concerns about the inclusion of these units, except for conegsed about subunit 3c,
during the proposed designation’s open comment period; (iv) notwithstatitk Stockman’s
Associations’ administrative waiver on this issue, Fish & Wildlife affesufficiently reasoned
explanation to support its conclusion not to exclude Units 3 and 4 from the critical habitat
designation, which includdts reasonable detaination that therareno disproportionate costs
associated with the inclusion of the unita determination thas consistent with Fish & Wildlife's
internal Section 4(b)(2) Policy pursuant to the Endangered Species Act.

Considering the conclusiotise Court has reached, it can justifiably distinguish the case at
hand withthe oneprevious cas¢hatthe Court has faced, where it has ordered vac&ee e.qg.,

New Mexico Health Connections v. United States’DepHealth & Human Servs340 F. Spp.

3d 1112, 11783 (D.N.M. 2018)(Brack, X)NM Health Connectiori}. For example, recently,

in NM Health Connections, the Court vacated the Health and Human Servieag®gatding risk

adjustment transfemnly afterdetermining that HHS’ budgeteutral approach to a risk adjustment
formula, which HHS had used under the Patient Protection and Affordable CaféABé&t"( to
reduce the incentive for insurers to avoid enrolling unhealthy individuals and to stétislizealth
insurance market, was arbitrary and capricious. 340 F. Supp. 3d at12@9Particularlyunlike

in the case at hand, MM Health Connectionghe Court found various deficiencies in HHS’

20142018 risk adjustment rules, including that the methodology HHS employed during the
implementation of its program across all fifty stateled on erroneous assumptions of budget

neutrality under 42 U.S.C. § 18063eeNM Health Connections, 340 F. Supp. 3d at 1179.

While it is conceivable that HHS may provide sound reasons for operating
the program in a budgeeutral fashion, especially because it purports to have done
so for 2019seeHHS Notice of Benefit and Payment Parameters for 2019, 83 Fed.
Reg. 16,930, 16,954 (April 17, 2018), the Court does not appreciate HHS
attempting to rationalize budget neutrality only now when it should have provided
a conscious explanation when it proposed the formula in the first instance. The
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Court, therefore, concludes that HHS' deficiencies in promulgating theZ20B4
rules to be great . . .

NM Health Connection840 F. Supp. 3d at 1172iting this deficiency, along with HHS’s failure

“to provide an explanation for its budget neutrality decision,” NM Health Connec8d0sF.

Supp. 3dat 1179;see alsdNM Health Connections340 F. Supp. 3d. at 1170 (concluding that

“HHS did not sufficieatly explain its reasons for using statewide average premiums in its risk
adjustment formula by articulating a rational connection between the femisd and the choice

the agency made”)(citation omitted), the Court employed subsequently theAtiaadeSignal
equitable balancing factors as it does now in its evaluation of Fish & Wilddfegisal habitat

designation rule.NM Health Connections340 F. Supp. 3d. at 1179. The Codeterming

ultimately thatthe “great” deficiencies in HHS’ 2012018risk adjustment rules outweighed any

disruptive consequences that vacatur of the rule could impose. NM Health Conné&dtibFs,

Supp. 3d. at 1179.

Without question then, the case at hand is distinguishable, for unlike the Court’s finding of
a “great” deficiency in connection with the methodology employed by the HHS in its risk
adjustment rules, here, it has not identified deficiencies in any ofé¢bieodologies employed by
Fish & Wildlife in relation to its economic impact assessment of other costs relalesigoation,
including water costs, or in its decision to include Units 3 and 4 in the designatsm. uAlike

in N.M. Health Connectiong/here the Court faulted HHS for not providing “an explanation for

its budget neutrality decision,” 340 F. Supp. 3d at 1170, 1179, here, the Court determineh that F
& Wildlife did not abuse its discretion, but rather, provided a rational explanatios xalusion
decisionmaking process as pertaining to Units 3 apdrduant to § 4(b)(2) of the Endangered
Species Act and its internal Section 4(b)(2) Policy.

In the absence of finding concrete deficiencies in connect with Fish & Wildlife’s
methodology odecisionmaking therefore, the Court is forced to approach the remedy of vacatur
with the balance already tilted strongly in favor of leaving the critical habitagrdem®n rule in
place.

d. The Stockman’s Associations Allege that the Deficiencies
of the Critical Habitat Designation and Equities Favor
Vacatur.

In its remedybrief, the Stockman’sAssociationsallegethe followingdeficiencieselated

to Fish & Wildlife’s final critical habitatdesignatiorrule: (i) Fish & Wildlife’s failure to assess
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properly the economianpactsrelatedto the designation, which, the StockmarAssociations
allege representd®oth a proceduralefectand a substantivgolation of the Endangere&pecies
Act 84(b)(2), seeP.RemedyBrief at 6, and(ii) Fish& Wildlife’s “seriouslydeficient. . .lack of
explanation andeasonediecisionmaking about thexclusion”of Units 3 and 4, whichasFish &
Wildlife argue,‘led to atruncatecexclusionanalysisand afailure to evenarticulatestandard$or
whenexclusion would be appropriatéd?. RemedyBrief at 6.

Uponoutlining the allegeddeficienciesassociateavith Fish & Wildlife’s critical habitat
designation, theStockman’sAssociationsturn subsequentljto the vacatur'sconsequences,
arguingcentrally that “[K]eeping the designatiom place would greatly injure Ranchers,’and,
therefore the “effects of leavingthe designatiorin placeweighin favor of settingit aside.” P.
RemedyBrief at 7. Elaboratingon the “seriousness’df the deficienciesto “Ranchers’ grazing
interests,the Stockman’sAssociationsexplain that thecritical habitat designation has had
“significant consequencesto ranchersfor the following reasons. First, accordingto the
Stockman’sAssociationsthe critical habitat designatiofdirectly affectsthe property values of
the ranchers’private property.” P. RemedyBr. at 7 (citing Reply Brief at 1-2). Second, the
designatiorfsubjectsthe rancherso moreburdensomé&ection7 consultation.® P. RemedyBr.
at 7_(citing 16 U.S.C. 8 1536(B(3)(A). Explainingthis premise,the Stockman’sAssociations
contend that in cases where grazing occurs within a designated critical habitather&ayrést
Service typically engages in Section 7 consultation when the agency issues annualdgoperat

instructions.” P. Remedy Brief at 7 (citif@regon Nat. Desert Ass’n v. Lohn, 485 F. Supp. 2d

1190, 1192 (D. Or. 2007)(King, kacated No. CIV 06-946KI, 2007 WL 2377011 (D. Or. June

11, 2007), andacated as mopB08 F. App’x102 (9th Cir. 2009). Therefore, as the Stockman’s

Associations explain, while additional Section 7 consultation may not “diegttigt the ranchers’
income . . . the increased time and uncertainty associated with the Septiocess affects the
ranclers’ ability to plan for future grazing seasons,” particularly for “ranchéxsgvaze on areas
where the Jumping Muse] is not located. P. Remedy Brief at 7 (citingumping Mouse

Designation, 81 Fed. Reg. 14,298 (AR D003454).

3The Stockman’s Associations contend that, in cases where grazing occurs within a
designated critical habitat area, “the Forest Service typically engagection 7 consultation
when the agency issues annual operating instructions.” P. Remedy Brief atg/@cégon Nat.
Desert Ass’n v. Lohn, 485 F. Supp. 2d 1190, 1192 (D. Or. 2007))(Kingagajed No. CIV 06
946KI, 2007 WL 2377011 (D. Or. June 11, 2007), aadated as mopB08 F. App’x 102 (9th
Cir. 2009).
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On the other hand, tH&tockman’s Associations advance that vacating the critical habitat
designation would have “little effect on the protection of the species,” dgiafi[n]ost of the
designated units of critical habitats are either partially or entirely unoccapedhs any activity
in those areas is unlikely to have any significant impact on the mouse’s contiistedax” P.
Remedy Brief at TJumping Mouse Designation, 81 Fed. Reg. 14,289, 14,298 (AR D003445, AR
D003454)). Even absent the critical habitat desigm, as the Stockman’s Associations explain
further, other protections connectedSt@ consultations will act as remaining barriers to protect
the continued existence of the Jumping Mouse species. The Stockman’s Associatiardeconcl
therefore, that itvould be most efficient to vacate Fish & Wildlife’s critical habitat designation
rule in its entirely, which would free up areas where the “mouse is not or islymtikee found.”

P. Remedy Brief at 8. This action, in turn, would mean, for the Stotkmasociations, that “the
Ranchers will not be unnecessarily subject to a costly designation.” P. RemelgtBrie

e. The Equities Under Allied-Signal Favor Keeping the
Critical Habitat Designation Rule in Place

Although the Stockman’s Associations try to liken their case here Mdith Health
Connectionswhere this Court ordered vacatur of the HHS risk adjustment sgle340 F. Supp.
3d at 1179, as the Court explained has explained supra, the cases alig thstinat. The most

critical distinction is that, unlike its findings M.M. Health Connectionslated to deficiencies in

HHS’ methodology and explanations for such in relation to its risk adjustment theée€ourt
finds no deficiencies in Fish & Wdlife’s critical habitat designation rule methodology, or in its
explanation for its decisionmaking processes.

Specifically, although the Court determines that the Stockman’s Associations sho
sufficient concrete harms to satisfy associational stantieg inability to prove concretely the
deficiencies of Fish & Wildlife’'s designation in connection with (i) Fish & Wildsfase of the
“incremental effects” approach to consider economic impacts associated withitae fcaibitat
designation pursuato the Endangered Species Act, § 4(b)(2) and the APA,; (ii) Fish & Wildlife’s
failure to consider additional designation costs, such as the ranchers’ watemitghtespect to
property within the designation; and (iii) Fish & Wildlife’s decision tdude Units 3 and 4 within
the critical habitat designation, impacts the ability of the Stockman’s Assosialahty to
demonstrate the “seriousness of the [critical habit designation rule’s]ethefies (and thus the

extent of doubt whether [Fish andl@ife chose correctly)” in itdinal designation undekllied-
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Signal See988 F.2dat 151 In fact, despite the abundance of evidethezd the Stockman’s
Associations subrtted the Court agrees with Fish & Wildlife that the only concrete harms that
the Stockman’s Associations can show resglitiom the critical habitat designation are (i) certain
adjustments that their ranchers must make to their ranching practices as a resuttmfitly of
critical habitat within subunit 4E; and (ii) potential impacts on the ranchers’ progdugswgive

the negative perceptions that critical habitat designations can sometit@iésoethe surrounding
land. D. Remedy Brief at 3 (citifgedeiros Decl{ 15, at 3. Even the latter harm alleged by the
Stockman’s Associations is hypothetical, however, in that their ranchers could noffe
guantifiable terms to show the extent to which the critical habitat designation sntpeictland
values negatively. Ultimately, then, the Court concludes that these harms, thoughathbe
serious to members of théoSkman’s Associations, remain too speculative and unquantifiable to
outweigh the serious and real risks of increasing the Jumping Mouse’s rate of endahgerme
because of lost land and inability to reproduce, and potentially dismantling completefydh &
Wildlife’s efforts in trying to prevent the total extinction of the species.

f. Fish & Wildlife Would Likely Reach the Same Resulton
Remand

In light of the evidence Fish & Wildlife submits, which the Court concludes shavs th
reasonableness of Fish & Wildlife’s decisionmaking and methodology in implegehé final
critical habitat designation rule, the Court concludes that “there is ailsagous possibility that
[Fish & Wildlife] will be able to substantiate its decision on remantlllied-Signal 988 F.2d at
151.

First, as discussed above, the Court concludes that the “disruptive consequieaices” t
vacatur poses to Fish & Wildlifand the Jumping Mouse species outweigh the “seriousness” of
the deficiencies the Stockman’s Associations allege. Notwithstanding the equigsson,
however, the Court concludes that vacatur particularly would be inappropriate in ¢hilsexzmise
“itis not at all clear” that the alleged deficiencies that the Stockman’s Assaosireference relate
to Fish & Wildlife’s critical habitat designation rule and “incurably taintedshR& Wildlife's

multi-step “decisionmaking process Black Warrior Riverkeeper|nc. v.U.S. Army Corps of

Eng'rs, 781 F.3dt 1290 The Court concludes that this seems to be the case, because, in fact, the
Stockman’s Associations advance only narrow challenges to the finasteps of Fish &

Wildlife’s critical habitat designation process. The challenges relate t&Rigidlife’s (i) lack
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of consideration of the full range of costs posed to ranchers by the desigaati (i) weighing
of factors in its consideration of wifi areas to exclude versus include in the final critical habitat
designation. See16 U.S.C. 8§ 1533(b)(2); Section 4(b)(2) Policy, 81 Fed. Reg.87(AR
D003252) Yet, even if the Court were to have ruled affirmatively on one or both of the
Stockman’s Association’s challenges to the final critical habitat designatilen-- thus,
determining the existence of “deficiencies” related to Fish & Wildlife’s decisiomga&nd
methodology undehllied-Signal-- the Court does not hold that either of those deficiencies were
sufficiently consequential as to have “incurably tainted [Fish & Wildlife’s] deoisiaking

process.”_BlackVarrior Riverkeeper, Inc. W.S.Army Corps of Eng'rs, 781 F.3a 1290 As a

consequence, the Court is justified in reaching the inference that Fish & Wildlifel \ikelly
reach the same critical habitat designation rule on rem@eédAllied-Signal 988 F.2d at 151.
First, as the Court hasstablished, the Endangered Species Act's § 4(b)(2) offers
discretionary powers to the Secretary of the Interior to “designate aigtltdisuch species which
is then considered to be critical habitat.” 16 U.S.C. § 1533(a)(3)(A). Unddsrdad grahof
power, the Endangered Species Act, in turn, provides the Secretary discretiogriatée'sritical
habitat . . . on the basis of the best scientific data available and aftey itatki consideration the
economic impact, the impact on national security, and any other relevant infijspegifying any
particular area as critical habitat.” 16 U.S.C. 8§ 1533(b)(2). The breadth btlismonstrates
that the Secretary can weigh a number of factoeside from economic impaet in his or her
detemination of the final designation rule. Invariably then, this list means that sssass# of
“economic impacts” alone will likely not be consequential or determinativeperdently in the
final designation rule. In fact, based on the provision’mtisdf distinct factors or consideration,
one can infer that the “economic impacts” factor may not have any bearing on thdiscient
aspects, the national security aspects, or the other relevant aspects relatiaabctitical habitat
designation.Rather, some combination of “economic impacts,” and “scientific” data, “ingract
national security,” and “any other relevant impact[s],” 16 U.S.C. § 1533(b)(29d bas the
Secretary’s best judgment, may prove consequential in the decisionmaking procssslingly,
because the Stockman’s Associations only advanced a narrow challenge to Fish &sVildli
“economic impact” considerations, even if the Court were to conclude that Fish dif&Vil

economic assessments represent a “deficiency” in its decisionmaking process, its miggretio
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grant to consider other factors under the Endangered Species Act’s § 4(b)(2) shothetbas “
at least a serious possibility” that Fish & Wildlife would reach the same critibabhdesignation
rule on remandAllied-Signal, 988 F.2d at 151.
In addition, the Court takes stock in the fact that other courts, when evaluating Fish
Wildlife's final critical habitat designation rules and decisionmaking processts § 4(b)(2) of
the Endangered Species Act, havesidered the economic impacts assessment to be “primarily

designed and intended to assist the Secretary as to exclusion requégts State Snowmobile

Ass’n. v. U.S. Fish & Wildlife Sery.741 F. Supp. 2d 1245, 1267 (D. Wyo. 2010) (Freudenthal,

J.). SeealsoWeyerhaeuserl39 S. Ct. at 371 (clarifying that the exclusion process “authorizes
the Secretary to act on his consideration” of economic and other impacts). Becausaisiienexcl
process is so discretionary, allowing the Secretary to “exclude any area frical bdtitat if he
determines that the benefits of such outweigh the benefits of specifying sachsapart of the
critical habitat,” 16 U.S.C. § 1553(b)(2), the Court agrees with Fish & Wildlife tHfatould be
completely within [Fish & Wildlife’s] discretin to reach the exact same result on remand,” D.
Remedy Brief at 5 (citing Response at20) Section 4(b)(2) Policy, 81 Fed. Reg. 7,228 (AR
D003252f“[T]he Secretary has broad discretion as to what factors to consider as benefits of
inclusion and benefits of exclusion, and what weight to assign to each factor.”)). H&euthe
determines that Fish & Wildlife acted appropriately in considering “other aetennpacts,”
including environmental impacts, which it cites transparently when explaining iiscteto
include Units 3 and 4 in the critical habitat designati8ee e.qg.,Designation Final Rule, 81 Fed.
Reg. 14,307(AR D003462)(considering if exclusion “is likely to result in conservation”);
Designation Final Rule, 81 Fed. Reg. 14;8M9 (AR D00343435)(listing some significant
environmental benefits of inclusion). To reiterate, therefore it is hard for then&iotk
Associations to make the argument that Fish & Wildlife’s economic impact corigdera

represent either “fundamental flaws”fish & Wildlife’s decisionmaking, Pollinator Stewardship

Council v. EPA, 806 F.3d 520, 532, or were so consequential as to “incurably taint[] [Fish &

Wildlife’s] decisionmaking process” when reaching the final critical habitagdason rule for
the Jumping Mouse. Ultimately then, even if the Court ruled favorably on one obtherfain’s
Association’s challenges related to Fish & Wildlife’s economic impact consiolesar exclusion

decisionmaking process, these deficiencies are not sufficientlyquerael or fundamental as to
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alter the critical habitat designation rule for the Jumping Mouse speciesnandeSeeBlack

Warrior Riverkeeper|nc. v. U.S. Army Corps of Eng'rs781 F.3dat 129Q seealso Pollinator

Stewardship Council v. EPA, 806 F.3d at 532. Because of this conclusion, the Court holds that

vacatur would be unwarranted as a remedy in this case.
B. IF THE COURT RULED AFFIRMATIVELY ON ONE OF THE

STOCKMAN'S ASSOCIATIONS' CHALLENGES AGAINST FI SH &
WILDLIFE’S CRITICAL HABITAT DESIGNATION FOR THE JUMPING
MOUSE, AND IF THE COURT DETERMINED VACATUR AN
APPROPRIATE REMEDY, THE COURT STILL WOULD IMPOSE A
NARROW VACATUR, AND ALLOW FISH & WILDLIFE TO AD DRESS
DEFICIENCIES WITHIN THE CRITICAL HABITAT DESIGNATION
ONLY AS SUCH RELATE TO THE SPECIFIC INJURIES THE
STOCKMAN'S ASSOCIATIONS MEMBERS ALLEGE.

Because the Court rejects the Stockman’s Associations’ challenges to Fish &egildlif
economic analysis and its determination not to exclude Units 3 and 4 from ital dralutat
designation for the Jumping Mouse, remedy in this case is unnece8saigo outlined above,
however jf the Court were to rule ifavor ofthe Stockman’s Associatiolns oneof their claims,
the Court still deems inappropriate tteguested relief of th&tockmars Associations’ of full
vacatur of the critical habitat designation. If the Court detemniaeatur warranted, therefore, it
would tailor vacatur narrowly for the specific purposegipiddressing thalleged injuries of the
Stockman’s Associations only on the impacted units within the critical halesajratio; and
(i) maintaining theJumping Mouseexisting protections within units that do not implicate the
interests ofStockman’s Associations.

1. The Court Would Tailor, asan Equitable Remedy, Vacatur to Address
the Narrow Injuries Alleged by Members of the Stockman's

Associations in Connection to Specific UnitsWithin the Critical
Habitat Designation.

The Stockman’s Associations oppose Fish & Wildlife’s request for a limiteatwaof the
critical habitat designation, which would entail vacatur of only the occupied unitpléuesibly
affect the interest of the Stockman’s Associations ranchers. P. Remedy Brigf mistead, the
Stockman’s Associations request that the Court order full vacatur of the enical ¢rétbitat
designation.P Remedy Brief at-8. Rationalizing the need to vacate units beyond the units in
which they allege injury, the Stockman’'s Asscoia$ argue that “[tlhere is nothing
constitutionally suspect with the possibility of being given more relief than seges SeeP.

Remedy Brief at 4 n.4.
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On the other hand, Fish & Wildlife rebuts the necessity for the Courtceteséts entire
critical habitat designation for the Jumping Mouse. If the Court were to impose ya&istiuk
Wildlife argues, then the Court should limit vacatur only to the occupied unit§pilausibly
[i(ilmpact” the ranchers’ interests, meaning it “should be taildcetedress Petitioners’ alleged
injury while minimizing harm to the public interest.” D. Remedy Brief at 6.

From both a legal and factual level, the Coconcludes thathe argument ofthe
Stockman’s Associations for an expansive vacatur to be erreneéirst, the Court finds
particularly problematic theroposition of theStockman’sAssociations that[t]here is nothing
constitutionally suspect with the possibility of being given more relief than negés&eply at
4 n. 4. Thisassertioris not alegal argument; rather, it is an aspirational demand that seems to
refute settled principles of damages and injury redressability across varids®ofiaw. Worse,
the claims of the Stockman’s Associations lack legal support, as the Stockman’s Assdeiates ci
merely one law review article, whose author advances the thesis ttextain situations, punitive
damages may exceed the amount needed to redress directly a plaintiff's 8gefyeply at 4 n.

4 (citing Harold J. Krent, Laidlaw: Redressitige Law of Redressability, 12 Duke Envtl. L. &
Pol'y F. 85 11112 (2001)). Elaborating on the general topic of redressability and the various
forms of relief for plaintiffs’ injuries, the law review author suggests:

In lieu of findings, Congress at timesgeks to ensure redressability by
altering the legislative scheme so that plaintiffs receive tangible benefits from
pursuing the suit. Although courts should allow Congress wide latitude in shaping
the relief attainable, such relief must redress an interest apart from the litigation
itself . .. .

Congress similarly might try to overcome any redressability obstacles by
authorizing punitive or nominal damages awards. Such damage awards are not
directly linked to the injuries suffered. Punitidamages punish the offender, and
the amount of the award is not commensurate with restoring plaintiff to its rightful
position. ... Most would agree that a recovery of punitive damages satisfied
redressability if the plaintiff has in fact suffered iju The recovery might be
more than necessary to redress the injury, but that should not offend any Atrticle IlI
requirement. The redressability requirement does not impose any obligation that
the congressional remedy be closely tailored to the injuffersdf, just that there
be some redress.

Krent at 111-12.

Without more, the Stockman’s Associations’ fail to elucidate how this thedretica

proposition applies concretely to this case’s particular facts. Inf@€daurt has not relied upon

such a proposition in the several times it has confronted the ques$tiacatur and tailored

vacatur, and chooses not to do so n&eeg e.g.,N.M. Connections, 340 F. Supp. 3d 1112, 1178
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83 (D.N.M. 2011)(Browning, J.). Furthermore, in citing this reference to buttréssdtpeest for
a disproportionate vacatur here, the Stockman’s Associations do not accept, ittyponzinthe
punitive damages remedy is legal relief, as opposed to an equitable reSesihull v. United

States 481 U.S. 412, 422 (1987)Seealso Curtis v. Loether, 415 U.S. 189, 195 (1974).

Accordingly, the Stockman’s Associations’ suggestion that the Court should impafieaadf
unnecessary vacatur of Fish & Wildlife’'s entire critical habitat designationfoul@unitive
purposes is extreme, particularly given that courts generally resenienposition of punitive
damages only for the purposes of “punishing unlawful conduct and deterring its repeBHid\.”

of North America, Inc. v. Gore. 517 U.S. 559, 568 (1996). Still, punitive damages must be

“reasonably necessary to vindicate the State’s legitimate interests in punishchdatearence.”

BMW of North America, Inc. v. Gore. 517 U.S. at 568. At no point has the Stockman’s

Associations alleged egregiously unlawful conduct on Fish & Wildlife's behalf th&dhrt must
deter as to mérthe awarding of punitive damages.

In addition, given that vacatur is an equitable form of relief, the Court adheres agigtgpri
to the legal principle that the Court should tailor equitable relief to the equs=Califano v.

Yamasakj442 U.S. 682, 702 (1979%eealsoDayton Board of Education v. Brinkma433 U.S.

406 (1977)(Brennan, J., concurrence). In this case, the equities to be evaluated are ihe specif
injuries the Stockman’s Associatioalegein relation to the critical habitatesignation rule, as
compared to the threats to the Jumping Maperiessurvival and the conservation objectives

Fish & Wildlife pursue. With this in mind, the Court reasons that vacahgutd be no more
burdensome to [Fish & Wildlife] than necessary to provide complete relief to the otk

Associations].” _Califano v. Yamasaki42 U.S. at 702.

2. A District Court has Discretion to Limit Vacatur to Only the Part of
the Critical Habitat Designation that Impacts the Alleged Interests of
the Stocknan’s Associations.

Under certain circumstances, the Tenth Circuit and the Court have recogrited th
“[v]acatur of agency action is a common, and often appropriate form of injunctive religedra

by district courts” to remedy an Administrate Procedure Act violatMfildEarth Guardians v.

United States Bureau of Land Management, 870 F. 3d at 1246N.M. Conrections 340 F.

Supp. 3d at 11783. Nonetheless, vacatur remaghscretionary meaning that the district court

has several options in its evaluation of an agency’s final rule: “[T]hedlistrurt may vacate the

- 236-



Case 1:18-cv-01138-JB-JFR Document 43 Filed 10/13/20 Page 237 of 241

entire [rule], or it may fashion some narrower form of injunctive relief based on lgguita

arguments.” WildEarth Guardians v. United States Bureau of Land Manager@@dtF. 3d at

1240. Pursuant to this grant of discretion, district courts across the Tenth Raneiimposed
various degreesf relief under the umbrella of vacatur based on the parties’ equities and the
deficiencies that courts have determined to exist in connection with thei@gjeviolative actions.

For example, in Wyoming State Snowmobile Association v. U.S. Fish ardfifé/Bervice 741

F. Supp. 2d 1245, 1267 (D. Wyo. 2010)(Freudenthal, J.), even after determining that Fish &
Wildlife’s economic analysis was flawed, the court still declined to impose tatatwr of the
critical habitat designation rule, given that (i) the economic impact analysis &1dde)(2) of the
Endangered Species Act was one of many factors for Fish & Wildlife to considag digi
decisionmaking process, and relatedly, (ii) “the economic impact analysisniariyidesigned
and intended to assist the Secretary as to exclusion requests.” 741 F. Supp. 2eb@t TG
Honorable Nancy D. Freudenthal of the U.S. District Court for the District of Whgymi
concluded, therefore, that she should limit vacatur, reasoning that “indfideen appropriate to
enjoin the [critical habitat rule’s] implementation on a nationwide basis.” 78lipp. 2d at 1267.
Importantly as well, in reaching its determination, Judge Freudenthatigjeeat emphasis on the
fact that total vacatur could possilfendanger” the lynx, the listed species at issue. 41 F. Supp.
2d at 1267. With this in mind, the court decided ultimately to vacate anbjrigle critical habitat
unit that impacted plaintiffs’ particular exclusion requeSee4l F. Supp. 2d at 1267.

In addition to Judge Freudenthal in Wyoming State Snowmobile Association v. U.S. Fish

and Wildlife Service other courts have employed similar reasoning pursuant to their discretion to

justify imposing only partial vacatur of a critical habitat desiipn at issueSee741 F. Supp. 2d
at 1267. A fundamental rationale these courts cite has been the dual importgrtedarir{g the
relief directly to only the narrow injuries that the plaintiffs alleged, and (ii) avpiektessive risk

to the liged species during remanéee e.qg., @ay Mesa Property, L.P. v. U.S. Department of

Interior, 646 F.3d 914, 9189 (D.C. Cir. 2011)Cape Hatteras Access Pres. All. v. U.S. Dep't of

Interior, 344 F. Supp. 2d 108, 132, 13233 (D.D.C. 2004)(amberth, J.);Neb. Habitat

Conservation Coal. v. U.S. Fish & Wildlife Serv., No. 408-3059, at *21 (DNeb. Oct. 13,

2005)(Strom, J.)(unpublished)(vacating only the specific portion of a critical haésigindtion

that directly implicates the plaiffis’ water interests even after finding errors in Fish & Wildlife’s
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economic analysis and scientific conclusions); Coos Cnty. Bd. of Cnty. Comm’rs v. 'SoDe

Interior, No. 02cv-6128H0, at *23 (D. Or. June 19, 2003)(Hogan, J.) (unpublished)(deténgi
that several critical habitat areas “should remain in place in order to avoid risk of htren to
[species] from vacatur,” even after the Department conceded errors in its ecamaiysis).

In this precedent’s backdrop, and with considerationeflithcretion the law affords courts
in vacatur matters, the Court here concludes that, if iewe impose vacatur, the equitable
arguments tilt in favor of limited vacatur. Of foremost concern to the Court ircdkis is the
Jumping Mouse’s endangersthtus. Relatedly, the Court worries that the immediate effects of
full vacatur of the critical habitat designation, coupled with the likelygmged duration that
would be required for Fish & Wildlife to consider, design, and enact a newattitabitd
designation rule, would eliminate all of the paramount protections in place tutoeptomote
the protection and fpopulation of the Jumping Mouse species. At best, the elimination of such
important protections could result in the perpetuation of the Jumping Mouse’s endarggeied st
At worst, however, the disappearance of these important units of critical habigaiades could
result in the irreversible extinction of the remaining Jumping Mouse papnasati

3. Vacatur _Can Be Tied to the Concrete Injuries Alleged by the

Stockman’s Associations Members in Relation td&Specific Units of
Land within the Critical Habitat Designation for the Jumping Mouse.

Third, the Court agrees with Fish & Wildlife that it appears inconsistettiéd8tockman’s
Associations to request total vacatur of the critical habitat designation edéssithey challenge
only Fish & Wildlife’s exclusion of Units 3 and 4 within the designati®@eP. Remedy Brief at
1-8. Seealso Petition at 2022. The Stockman’s Associations’ failure, therefore, to explain why
vacatur of the other units of the critical habitat designation is necessggssuitp the Court that
they maintain some punitive animus for requesting such a disproportionate remedy.

If the Cout were to have ruled favorably on the Stockman’s Associations claims inmelatio
to Units 3 and 4, it would choose to limit the vacatur remedy to these units only undeiotne e
that the equities- namely, the Jumping Mouse’s protection versus the harms posed to the
Stockman’s Associations favor retaining the critical habitat designation of the designation’s
other units. On this note, the Court agrees with Fish & Wildlife that vacatiagother
designation’s other units “might irreversibly hathe Jumping Mouse’s chance for survival and
recovery.” D. Remedy Brief at 9. This potential is because, according to Fish kf&\i[ev]here

only one or two small, isolated populations exist, there is a high chance of permanamjly los
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Jumping Mouse populations in that geographic area.” D. Remedy Br. at 10. At present, Units 1,
6, 7, and 8 are home to only one Jumping Mouse species, while Unit 2 contains only two species’
populations. D. Remedy Brief at 9 (citidgmping Mousédesignation 81 Fed. Reg. at 14,292

3; Jumping Mouse Status Assessment Re@@dR D003100-01)). A lack of population variety is
dangerous for the Jumping Mouse from a resilience level, and as Fish & Wildlife naploet f
“[lJosing even one unit of Jumping Mouse population would add to its already high risk of
extinction.” D. Remedy Brief at 10 (citing Listing Final Rule, 79 Fed. Reg. 33,122 (AR
D003212)).

In this regard, the Court takes seriously Fish & Wildlife’'s contention that, if anybne
theseremaining units were vacated, and the land were to dopered to “grazing” or “other
federally permitted actions,” the Jumping Mouse species would face immediate Vilitress &t
could result in the “rapid[] extirpation” of its remaining “small,leged populations.” D. Remedy
Brief at 10 (citingJumping Mouse Status Assessment ReportDAR3103)).

Notwithstanding, the Court finds further support for the inappropriateness of fuluwacat
in this case, given that the Stockman’s Associations aanifg no legal deficiency related to the
units beyond Units 3 and 4 meaning there is no concrete injury posed to ranchers by the
continued critical habitat designation of these units. For example, even if then@oito have
ruled against Fish & Wdlife’s use of the incremental approach in its economic analysis, based on
such ruling, it would still be legally inappropriate to vacate Unit 5, located in thanléeeand
Apache Counties in ArizonggeDesignation Final Rule, 81 Fed. Reg. at 14,264, given that the
Ninth Circuit upheld Fish & Wildlife’s use of the incremental effects approacHatiae to this

unit based on binding Ninth Circuit laweeAriz. Cattle Growers’ Association v. Salaz&06

F.3d 1160, 117Z4 (9th Cir. 2010). The NinthifCuit also determined that Fish & Wildlife's
economic analysis in connection to Unit 5 complies with Endangered Specieg#atioms, and

the regulations under Fish & Wildlife’s Section 4(b)(2) PolicySeeAriz. Cattle Growers’

Association v. Salaza606 F.3d at 1173.

Ultimately, even if the Court were to rule in favor of the Stockman’s Associatlams
related to Fish & Wildlife’s incremental effects approach, economic coasioles, and exclusion
decisionmaking process in its final implementation of the critical habitat designalgofor the

Jumping Mouse, the Court would still be inclined to remand the critical habitghdéen to Fish
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& Wildlife without vacatur. In the alternative scenario that the Court determined vacatian
appopriate remedy, it would decline still to order vacatur of the entire dégignastead, the
Court would order a narrower vacatur, which the Court would tailor to théispejuries that
the Stockman’s Associations allege.,, it would vacate only Units 3 and-4the only units on
which the Stockman’s Associations allege some form of concrete injury.

IT IS ORDERED that: (i) the Plaintiffs’ Complaint for Declaratory and Injunctive Relief
and Petition for Review, filed on December 6, 2018 (Doc. 1)(“ComplaintQljssiissed with
prejudice; and (ii) the Court will enter a separate Final Judgment. Plaintiff'estefqu remed
in the form of vacatur of Defendant’s critical habitat designation for the JurMibuoge species,

filed on December 6, 2019 (Doc. 40)(“Remedy”) is denied.

LI
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