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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

SHANNON J. HAKEEM,
Plaintiff,
V. No. 1:192V-0013RB-KK
NICOLE A. HERTZLER,
AMBER MACIAS-MAYO, and
SYLVIA LAMAR,

Defendants.

MEMORANDUM OPINION AND ORDER OF DISMISSAL

THISMATTER comes before the Court on Plaintiff's Application to Proceed in District
Court Without Prepaying Fees or Costs filed January 8, 2019. (Doc. 2.)

Application to Proceed in forma pauperis

The statute for proceedingsforma pauperis28U.S.C. §81915(a), provides that the Court
may authorize the commencement of any suit without prepayment of fees by a feysubmits
an affidavit that includes a statement of all assets the person possessesthagénabn is unable
to pay such fees.

Whena district court receives an application for leave to proceed in formaipsup

it should examine the papers and determine if the requirements of

[28 U.S.C.] 81915(a) are satisfiedf they are, leave should be granted. Thereatfter,

if the court finds that the allegations of poverty are untrue or that the action is

frivolous or malicious, it may dismiss the case . . . .

Menefee v. Werholt368 F App’'x. 879, 884 (10th Cir. 2010) (citirrgagan v. Cox305 F.2d 58,
60 (10th Cir. 1962) “[A]n applicationto proceedn formapauperisshould beevaluatedn light
of theapplicant'spresenfinancialstatus’ Scherer v. Kansa263 E App’'x. 667, 669 (10th Cir.

2008) (citingHolmesv.Hardy, 852 F.2d 151, 153 (5th Cir.1988)The statute [allowing a litigant
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to proceedn forma pauperi§ was intended for the benefit of those too poor to pay or give security
for costs. . ..”

Plaintiff states that (i) his arfus spouse’s combined monthly income amount next month
is $1,760.00; (ii) his and his spouse’s combined monthly expensas month exceed their
monthly income; (iii) he and his spouse have $40.00 in cash and $36.15 in bank accounts; and (iv)
Plaintiff's two sons and his ewife rely on him for support. The Court grants Plaintiff's
Application to Proceed in District Court Without Prepaying Fees or @estusélaintiff signed
an affidavit declaring that he is unable to pay the costs of these proceeSawfsdkinsy. E.I.
DuPontde Nemots & Co. 335 U.S. 331339 (1948) While a litigant need not be “absolutely
destitute,” “an affidavit is sufficient which states that one cannot becauss pbverty pay or
give security for the costs and still be ablgtovidehimself and dependenigth thenecessities
of life™).

Dismissal of the Case

Plaintiff filed his Complaint using the form “Civil Rights Complaint Pursuant to
42 U.S.C. §1983 Plaintiff asserts claims of “Willful Misconduct,” “Child Neglect,” and
“Intentional Infliction of Emotional Distress.(Doc. 1 Compl) at 3-4.) The Complaint alleges
that: (i) Defendant Hertzler, the mother of Plaintiff's children, abused andatedlthe children;

(i) that Plaintiff was wrongfully accused and convicted of domestic vielevith Defendant

1 The combined monthly expenses of Plaintiff and his spouse total $16,080.00. It appears that
some of the estimated expenses may be inaccurate.x&opke, the Application indicates that
Plaintiff and his spouse each spend $1,000.00 per month on clothing and $1,000.00 per month on
recreation. The Court disregards the apparent inaccuracies in the estimated expensese&lue to t
low monthly combined income to support five persons and the small amount of cash on hand and
in bank accounts. The Court relies on Plaintiff's affidavit which declarehéhiatunable to pay

the costs of these proceedings.
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Lamar, a state district court judge, being biased; Qig¥endant Hertzler's attornéycalled
[Plaintifff an abuser, accused him of being tleason of [Defendant Hertzler] losing her
employment at OCD, and morednd (iv) CYFD workers violated HIPAA. (See id. The
Complaintdoes not name CYFD or its employees as defenddoés not expressly assert any
civil rights claims pursuant to 42.S.C. 8§ 1983, and does not seek injunctive relief.

To the extent the Complaint is asserting civil rights claims pursuant tbSIZ. § 1983,
the Court dismisses those claims for the following reasons. Section 1983 only astisaitz
against persons actingpder color of state law and Plaintiff has indicated that Defendants Hertzler
and MaciagMayo were not “acting under color of state lawWyfCompl. at 1-2.JeealsoMcCarty
v. Gilchrist 646 F.3d 1281, 1285 (10th Cir. 2011) (“Section 1983 provides aaleziet remedy
for the deprivation of any rights, privileges, or immunities secured by the itDtinst by any
person acting under color of state lawDefendanti_amar, a state court judge immune from
monetary damages claimsSee Sawyer v. GormaBl7 E App'x. 725, 727 (10th Cir. 2008)
(quotingMireles v. Wacp502 U.S. 9, 1412 (199)) (“[S]tate court judgesreabsolutelyymmune
from monetary damages claims for actions taken in their judicial capadiégsithe actions are
taken in the complete absence of all jurisdict)ol€YFD and its employees, as an arm of the state
are alsammune. See Hull vN.M. Taxation &Revenue Défs Motor Vehicle Div, 179 E App’X.
445, 446 (10th Cir. 2004JIt is well established that arms of the state, or state officials acting in
their official capacities, are not ‘persons’ within the meaniing 1983 and therefore are immune

from §1983 damages suljs

2 Although not entirely clear, it appears that DefenddaciasMayo was Defendant Hertzler’s
attorney. $eeCompl. at 20.)
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Plaintiff alleges that CYFD “workers required [Plaintiff] to meet them in publicgsac
this is a HIRPA violation.” (Compl.at 16) Plaintiff appears to be referring to the Health Insurance
Portability and Accountability Act (“HIPAA”). The Court dismisses tHE°AA claim because
there is no private cause of action under HIP/A%e Wilkerson v. Shinsg&D6 F.3d 1256, 1257
n.4 (1@h Cir. 2010) (“Any HIPAA claim fails as HIPAA does not create a private ridlatction
for alleged disclosures of confidential medical informatior2$; U.S.C. 81915 (e)(2) (“the court
shall dismiss the case at any time if the court determines that . . . the action . . sfaiks acclaim
on which relief may be granted”).

The Court, having dismissed all the federal law claims, declines to exsugiskemental
jurisdiction over the state law claifisSee28 U.S.C.§ 1367(c)(3) (“The district catimay decline
to exercise supplemental jurisdiction over a claim . . . if . . . the district caudisaissed all
claims over which it has original jurisdiction”).

IT ISORDERED that

0] Plaintiff's Application to Proceed in District Court Without Prejpay Fees or

Costs, Doc. 2, filed January 8, 2019GRANTED.

(i) This case i®1SMISSED without preudice.

B P AW
ROBERT &’ BRACK
SENIOR U.S. DISTRICT JUDGE

3 There is no diversity jurisdiction because the Complaint states that fPamnatiDefendants are
citizens of New Mexico.



