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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

EPIC ENERGY LLGC

Plaintiff,
V. No. CIV 19-0131RB/JHR
ENCANA OIL & GAS (USA) INC,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter is before th@ourt on Encana Oil & Gas (USA) Inc(BefendantMotion to
Dismiss Plaintiff's Complaint. (Doc. 5.) Having considered the partiesimaegts and the relevant
law, the Court willgrant in part anddeny in part the motion.

l. Factual Backgroundt

On April 7, 2016, Epic Energy LLCHlaintiff), a New Mexico company, entered into a
Purchase and Sale Agreement (PSA) Md#fendant a Delawarecorporationwith its principal
place of business in Coloradse€Doc. 1 at 2)to purchas®efendans interest in certain oil wells
and oil tank batteries in New Mexicd&sdeDoc. 11 (Compl.) 91 %2, 5, 15.)After signing two
Amendments, the parties agreed that the PSA’s effective date would be on or bgftre0wub.
(Id. 1 15;see alsdoc. 1-1-B at 13-192) The PSA included an oil tank battehe parties refeto
as the Federal | tank battery (Federallt. {1 4-5, 15.)

On DecembeB, 2015,a tank valve in Federal | froze and ledkoil into the soil. %ee id.

1 The Court recites the facts relevant to this motion as they are didrora the Complaint (Doc.-1
(Compl.))and the exhibits attached thereto.

2Doc. 11-B includes the PSA and the two Amendments to the PSA. For ease of referenceirthelC

referto the CM/ECF pagination. Thus, DoelB at 13 is the first page of the Second Amendment to the
PSA.
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11 5-6;see als®oc. 1-1-A.) Under regulations promulgated by the New Mexico Oil Conservation
Commission, Defendant was obligated/éoballyreport the leak to the Oil Conservation Division
(the Division) within 24 hours ant file a G141 form within 15 days.SeeCompl. 11 1611.)
See alsd9.15.29.9-1NMAC.3 Defendantverballyreported the leak to a Division inspector on
December 14, 2015, and sent an incomplefielC form to the Division on December 15, 2015,
asserting that “[a]ll liquids and contaminated soil were removed eposked of in accordance
with State rules.”$eeCompl. | 8, 12 (quotindgpoc. 1-1A).) According to the allegations in the
Complaint, Defendant’s assertion was fatsehad not properly remediated tbé release. $ee
id. 1 12, 14.) The Divisiosent tw requests to Defendaasking it to “prove remediation had
actually taken place by submitting soil sample data and evidence that [ttehowated soil had
been disposed off,]” but Defendant did not comply with either requdsf] 3.) “On April 13,
2016[,] a Division inspector visited the Federal | tank battery and found that theeadediad not
been remediated as represented . .Id.™[(14.)

As part of the parties’ negotiations prior to the PS&fective datePlaintiff inspected the
Federa| tank battey on April 19, 2016. Id. § 16.) While it was obvious that Defendant had
performed recent dirt work at the site, “[tlhere was no visible evidenceailf spill or leak in and
around the Federal 1.1d.) Defendant never disclosed informationPlaintiff about theoil release
or the faled remediation efforts during the parties’ negotiatiotts.f[ 17.)

The PSAwaseffectiveon August 1, 2016.%eeDoc. 1:1-B at 13.) On July 27, 2016, the
Division formally recognized Plaintiff as the new operator of the wdlls.f(19.) In September

2017 the Divisiomotified Plaintiff that Defendant had not complied with its request to provide

3 The relevanDivision rules require the “responsible party” to “notify the division of [majetgases . . .
verbally or by email within 24 hours ofdiscovery of the release” and “in writing within 15 days of
discovery the release by completing and filing forsh41.” Seel9.15.29.10(A)(1)2) NMAC.
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soil samples in connection with the incompleté4l form. (d. § 20.) Representatives from both
parties “and the Division obtained a witnessed soil sample on or about September 6,12017.” (
Testing of the soil sample established thihitemainedn the soil; in other word€)efendant had
not completedemediation. Id. 1 21.)

Because the Division recognizes Plaintiff as the operator of the wells, th&oDig
holding Plaintiff responsible for remediatiord( § 22.)Plaintiff has formally asked the Division
to hold Defendant responsible for the remediatsmeDoc. 1-1-C), but the Division continues to
hold Plaintiff liable for compliance with all applicable regulatiosseDoc. 1:1-D-2; Compl. 1
23-24. See als019.15.29.8, 19.15.29.1219.15.29.16 NMAC" Accordingly, Plaintiff has
developed a remediation plaseeCompl.{ 25;see alsdoc. :1-E.) The remediation plan “will
cost approximately $150,000 to perform.” (Compl. § 26.)

Plaintiff filed suit in the EleventBudicial District Court, State of New Mexico, on January
11, 2019. $ee idat 1.) Defendant removed the lawsuit to this Court on February 15, 2019, on the
basis of diversity.feeDoc. 1 at 1.)
Il. Legal Standard

In reviewing a motion to dismiss under Fed. R. Civ. P. 12(b)(6), the Court “must accept all
the wellpleaded allegations of the complaint as true and must construe them in thedgght m
favorable to the plaintiff.Tn re Gold Res. Corp. Sec. Litj§g.76 F.3d 1103, 1108 (10th Cir. 2015)
(citation omitted). “To survive a motion to dismiss,” tbemplaintdoes not need to contain

“detailed factual allegations,” but it “must contain sufficient factual madiecepted as true, to

4 The relevantDivision rules require “the responsible party” to “remediate the relgase].15.29.8
NMAC, and describe in detail the remediation requirements, 19.15.29.12 NMAGorS#£8t15.29.16
required Plaintiff to “submit a characterization or remediation plan avjproposed schedule no later than
November 13, 2018."SeeDoc. 1-1-D2 (discusgig 19.15.29.16 NMAC).)
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‘state a claim to relief thas plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555, 570 (2007)).
HI. Analysis
Plaintiff has asserted claims for: (1) declaratory judgmentirgadctive reliefpursuant
to NM. Stat. Ann. §§ 7@-2, 702-3(B), and 762-29 (1978) (Compl. 1 2B3);
(2) breach of contract and warrantiéd. [T 34-37); (3) fraud and deceitd{ 11 3841); and
(4) breach of contract with respect to taxies {1 4246). Defendant moves to dismiss all four
claims. (Doc. 5.) The Court begibg examiningheclaim for breach of contract and warranties.
A. Plaintiff has alleged facts sufficiat to state a claim for breachof contract
pursuant to Section 6(b) of the PSA but may not maintain its claim for breach
of warranties pursuant to Section 11.

In its second claim for relief, Plaintifthe Buyer)asserts that Defendafthe Seller)

breached the partieBSAand the warranties thain, including the following two provisions:

6. Apportionment of Liabilities. . .
b. Seller's Retention of LiabilitiesSellershall retain and shall pay,
perform, fulfill and discharge . . . (2) any fines, penalties or monetary sanctions

imposed by any governmental authorities as a result of violations or non
compliance with law as a result of the ownership, use or operation of the Assets
prior to the Effective Date for which a claim has been made, filed, or initatedl

the Closing Date . . . .

11. Seller's Representations and Warranties. Se#lpreserd and warrantto
Buyeras of the date of this Agreement and the Closing Date: . . . (vi) no suit, action
or other proceeding is pending (including environmental claims) or, to the
Knowledge of 8ller, threatened against affecting the Assets; (vii) to Seller’s
knowledge, the Assets have been operated in compliance with all applicable laws,
including environmental laws, and Seller has not received notice of any alleged
violations or liability umer environmental laws or with respect to the
environmental condition of the Assets . . ..

(Compl. 11 5-36(quoting Doc. 11-B at 21, 22.) Plaintiff contendghat Defendant knew of the

oil release, submitted an incomplete fdortheDivision that falsely representebatthe spill had



been properly cleanednd falsely represented to Plaintiff that it had complied with all applicable
laws and had not received notice of any violatioBee(d. 1 7, 12-13, 17, 36ee alsdoc. 7 at

13.) Thus, Plaintiff argues th&tefendant’s representations regarding the Federal | tank battery
were false and breached the P3W #s warranties to Plaintiff.

1. Plaintiff has stated a claim for breach of Section 6(b) becauseh¢
remediation plan qualifies as “monetary sanctions.”

Defendant first contends thahd ‘fines, penalties or monetary sanctions’ have been
imposeal by any governmental authoritpursuant to Section 6(b) ofie PSA.(Doc. 5 at 15.)
Plaintiff respondghat Defendantnadequately remediated the 2015 oil releiasgiolation of
Division rules and falsely reported complete remediatifdoc. 7 at 13.) Sectioh9.15.29.12
NMAC provides that “[t]he responsible party must remediate all releaseslesgastivolume[,]”
and “[u]nless remediation is completed, and a final closure report submitted, within 9@fday
discovery of the release, the responsible party must completedgproved remediation for
releases either pursuant to a remediation plan approved pursuant to 19.15.29.12 NMAC or
pursuant to an abatement plan.” 19.15.29.12(A)}B)(1) NMAC. As Defendant did not comply
with these rules, Plaintiff contends thag ttost of the remediatigplan is a “monetary sanction[]
imposed by [a] governmental authorit[y] as a result of violations orcoamliance with law . . .
prior to the Effective Date . . . for which a claim has been . . . initiated as of the (lageign
violation of Section 6(b). (Doc. 7 at 13.)

Defendantdisagrees and offers four reasons to reject Plaintiff's construction oérihe t
“monetary sanctiofi First, Defendant argues that the plain meaning of “monetary sanction”
forecloses inclusion of theosts of remediation. “Monetary’ means ‘of, relating to, or involving

money[,]”” and “[s]anction’ means ‘a penalty or coercive measure that refsaits failure to



comply with a law, rule, or order.” (Doc. 11 at 4 (quotikgnetary& Sanction Black’s Law
Dictionary(10th Ed. 2014)).) “Thus, ‘monetary sanction’ means a ‘money penalty that resuonts f
failure to comply with a law, rule, or order.”ld.) Defendant argues thgi]ssuming oversight
for and paying a thirgharty contractor to remediate tdgcal contamination is not a ‘monetary

sanction.” (d.) Yet, the costs of the remediation plan stem from Defendant’s alleged failure to
remediate the oil releas® accordance with State rules” in 201SeeCompl.{f 12-14.)See also
19.15.29.12 NMACBecause of Defendant’s failure, Plaintiff has now been ordered to perform
remediation of the releaseCdmpl. { 22.) Thus, the cost of performing the remediation can be
construed as aanctionthat resulted from Defendant’s failure to qagnwith State rules that
required it to properlyemedythe oilrelease

Second,Defendant argues that “Plaintiff's construction violates the . . . principlé” tha
“[w]here general words follow an enumeration of persons or things of a paréindlapeific
meaning, the general words are not construed in their widest extent but aad owistrued as
applying to persons or things of the same kind or class as those specificainerbrit(Doc. 11
at 4 (quoting-ucero v. Richardson & Richardson, In89 P.3d 739, 745 (N.M. Ct. App. 2002})
For example, the New Mexico Court of Appeals held that “in interpreting the lgagmaildings,
structures, trees, shrubs or other natural featliteg,'term ‘©ther natural features included only
aboveground, not subsurface, features, since all the features listed existed etk g.ucerg
39 P.3d at 745 (quotingartman v. Texacd®37 P.2d 979, 982 (N.M. Ct. App. 199 Defendant

argues that construing “‘monetary sanctions’ to mean ‘assume responaitdipay for the costs
of any remediation’ constitutes ‘the widest extent’ of those words, muchediffrom the ‘same
kind or class’ as ‘fines and penalties.” (Doc. 11 ab4 The Court disagree3he Division

requires that remediation occur as a consequence of the relbas€ourt finds this falls



comfortably into a “sanction” as used in the provision.

Defendant next argues that “Plaintiff's construction ignores” Section 6(#)eoPSA,
which provides “that Plaintiff ‘shall assume, pay for and perfall claims, taxes, costs, expenses,
liabilities and obligations accruing or relating to . . . [the Assets] . . . imgutiose related to the
environmental condition of the Assetsld.(at 5 (quoting Doc.-11-B at 20).)Defendant does not,
however, quote the entire text of Section 6(a), which provides:

(6)  Apportionment of Liabilities
(@) Buyer’s Assumption of Liabilities

I. Except for the Retained Liabilities and the allocation of
revenues and expensst forth in Section 6(c), after closing Buyer shall assume,
pay for and perform all claims, taxes, costs, experisdslities and obligations
accruing or relating to owning, developing, exploring, operating or maintaining the
Assets or producing, transporting and marketing of Hydrocarbons produced from
the Assets, arising either before or after the Effective Date, includisg tetated
to the environmental condition of the Assets . . . .

(Doc. %:1-B at 20(emphasis added)While Section 6(a) dictat that Plaintifigenerallywill be
responsible for all obligations after closing, Section 6(b) carves out severdicsppenis that
Defendant willretain liability for, including “any fines, penalties or monetary sanctions imposed
by any governmental #horities as a result of violations or noompliance with law . . .” (d. at
21.) Defendant explam neither how this constructiorof Section 6(b) renders Section 6(a)
meaningless, nor how its own constructissuperior.

Finally, Defendant argues dh its “responsibility for ‘fines, penalties or monetary
sanctions’ is limited to those ‘for which a claim has been made, filed, or initsdtze Closing
Date . ...” (Doc. 11 at 5 (quoting Doc. 1-1aB21).)The Division initiallycontacted Defendant
about remediation prior to the closing dateus, the claim for remediation fits within this
limitation. For these reasons, the Court finds that Plaintiff has sufficiently statairefol breach

of contract pursuant to Section 6(b) and denies Defendant’s motion on this issue.



2. Plaintiff's claim for breach of warranties pursuant to Section 11 is
barred by the PSA'’s survival clause.

Defendant nexargues thaPlaintiff's claim for breach of warranties pursuant to Section
11 is bared by Section 26-the “survival dause’® (Doc. 5 at 15 (citing Doc.-1-B at 27).)A
survival clauseattempts todictate “[tjhe extent to which the representations, warranties and
covenants of the parties survive termination or expiration of the agreement .Alan.’S.
GuttermanBus. Transactions Sel8 113:116 (Aug. 2019Here, thesurvival clause provides:

The representations and warranties set forth in Sections 11 and 12 shall survive for

six (6) months following closing. The provisionsafvenantsand indemnities in

this Agreement shall survive indefinitely. The remainder of this Agreemelit sha

not survive closing unless a provision is required by its context to survive closing.
(Doc. 11-B at 27.) Thus, Defendant contends, even if iedchedthe “Representations and
Warranties” contained in Section IseéDoc. 1-1-B at 22),any claims based on that breach were
barred six months after closing. (Doc. 5 at 1Blaintiff argues that the survival clause
unenforceabléecause it violategublic policy. (Doc. 7 at 14-18

The parties acknowledge that there is no New Mexico Supreme Court decisithy dimec
point, thus thé[ Clourt mustendeavoto predict what the state’s highest court would do if it were
faced with the same facts arssues.Miller v. Cincinnati Ins. Cq.323 F. Supp. 3d 1253, 1259
(D.N.M. 2018) (citingStickley v. State Farm Mut. Auto Ins. (8050 F.3d 1070, 1077 (10th Cir.
2007)).“In making that prediction, a court considers ‘analogous decisions by the [sipteirfe
Court, the decisions of the lower courts in [the state], the decisions of thel fsmleta and of

other state courts.’ld. (quotingPhillips v. State Farm Mut. Auto. Ins. C@3 F.3d 1535, 1537

(10th Cir. 1996)).

°> Defendant does not argue that the Survival Clause bars Plaintifstriomg pursuant to Section 6(b$ee
Docs. 5; 11.)



At issue iswhether the New Mexico Supreme Court would prohibit private parties to a
PSAfrom contractuallyshorteningthe statute of limitations for breach afrepresentations and
warranties clause to six montlisgm thesix years allowed by statut&eeN.M. Stat. Ann. § 37
1-3 (“Actions founded upon any bond, promissory note, bill of exchange or other contract in
writing shall be brought withirsix years.”) The Court begins with the New Mexico Supreme
Court’s observation that New Mexico courts “consistently Hasld that contractual limitations
on actions, including timo-sue provisions, will be enforced unless they violate public policy.”
New Mexico ex rel. Udall v. Colonial Penn Ins. &2 P.2d 777, 779 (N.M. 1991) (citiGyeen
v. GenAccident Ins. Coof Am, 746 P.2d 152, 154/(M. 1987);Diebold Contract Servs., Inc. v.
Morgan Drive Away, In¢.617 P.2d 1330, 133RI(M. Ct. App. 1980). Thus, the Court examines
the policy reasons underlying statutes of limitations, {icague provisions, and survivelauses.

The New Mexico Supreme Court has noted that statutes of limitations “encoymagigit
assertion of legal claims and cut[] off stale claims . Raberts Oil Co., Inc. v. Transamerica Ins.
Co, 833 P.2d 222, 229 (N.M. 1992). Similarly, tRebertsCourt obseved that timego-sue
provisions, which are clauses that limit the time an insuredamiag suitpursuant to an insurance
contractalso serve “the public interest in prompt assertion of legal claims,” retheepdssibility
of fraudulent claims if a long period elapses between [a covered] occurrence amtation of
a claim, allow[] an insurer to avoid uncertainty as to the amount of its lialaitity permit[] stale
claimsto be cut off.”ld. (citation omitted).

The Court is unable to find a New Mexico case discussing the public pedisgndehind
survival clausesandparticulaty with respect to representations and warranties in a confiaet
Court of Chancery of Delaware expounded on “four distinct possible ways to draft a ttontrac

addressig the life span of the contrastrepresentations and warranties, with each possibility



having the potential to affect the extent and nature of the representing andingpaty’ s post
closing liability for alleged misrepresentation&RT, Inc. v. Marathon GTF Tech., LtdNo.
CIV.A. 5571-CS, 2011 WL 2682898, at *13 (Del. Ch. July 11, 20Thjee of these possibilities
are clearly inapplicable to the PSA at issue i€&elevant to theparties’PSA, the third possibility
the GRT Court described iSwhere the contract contains a discrete survival period during which
the representations and warranties will continue to be binding on the party whaherade. t .”
Id. at *14. It is generally accepted “that the effect of a survival clause with a discreteasu
period is to limit the time period during which a claim for breach of a representatwarranty
may be filed.”ld. According to Professor Samuel C. Thompson, &rJjs] clear that” when a
contract states “that a representation and warranty survives for aitjeaedns that any claim
that such representation was false must be made prior to the end of-greapperiodin other
words, the survival period acss a private statute of limitations on the cldital. (Quoting Samuel
C. Thompson, Jr., Practising Law Instituddergers, Acquisitions and Tender Offégs2:14
(2011)).

TheGRTCourt ultimately adopted this third viewpoint and held that the contract/s/al

6 The Court analyzes the PSA ugithe GRT Court’s third possibility but will summarize the other three
scenarios heré&see GRT, Inc. v. Marathon GTF Tech., LMb. CIV.A. 5571CS, 2011 WL 2682898, at
*14 (Del. Ch. July 11, 2011). The first possibility is where “the contract esigrempovides that the
representations and warranties terminate upon closing” and, thus, thes pastje not sue on the
representations and warranties after closidgat *13. Parties to this type of contract normally “conduct
robust due diligencpre-closing. . . .” Id. In the second situation, “the contract is silent as to whether the
representations and warranties survive or expire upon closingl,]” resinta lack of clarity and confusion
about when a party to the contract may bring suit based onchifseg idTheGRTCourt noted that some
commentators “suggest a hard and fast rule that ‘[u]nless the parties agreervival clause extending
the representations and warranties in the agreement past the closingedateathing partgannot be
stedfor damages postiosing for their later discovered breacHd’ (quoting 58 Fletcher Cyc. of the Law

of Corporations § 5615 at 336 (200%¢e alspe.g, W. Filter Corp. v. Argan, Inc540F.3d 947, 952 (9th

Cir. 2008)). In the fourth situation,H& contract provides that the representations and warranties will
survive indefinitely or otherwise does not bound their survival .Id. dt *15. Rather than give the parties

a limitless time in which to suegurts generally apply the applicable statof limitations to claims arising
under these provisionSee id.
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clause, which provided that certain representations would survive for one yeacladgiag,
“establish[ed] a ongear limitations period for filing claims alleging a breach of the” clalgse.
at *1, 3. The court based its conclusion in part be basighat Delaware courts respect “parties’
contractual choices . . . and there is no special rule requiring that in order to coltyrabturéen
the statute of limitations, parties utilize ‘clear and explicit’ langualge 4t *12. The plaintiff in
GRT, like Plaintiff here, had urged the court to instead follow the public policy ofo@@k and
New York, which “does not favor contractugtipulations to limita statute of limitation” and

requires “clear and explicit’ language to that effectd. (citing W. Filter Corp. v. Argan, Ing¢.
540 F.3d 947, 952 (9th Cir. 2008jerring v. Teradyne, Inc242 F. App’x 469, 471 (9th Cir.
2007);Hurlbut v. Christiang63 A.2d 1116, 11348 (N.Y. App. Div. 1978)). Plaintiff in this case
also argues that theoGrt should find that such a contractual limitation “must be clear and explicit”
and “strictly constructed against the party invoking the provision.” (Doc. 7 at 1n(gMétFilter,
540 F.3d at 953)).Jhe Court need not look to California and New Y pudblic policy, however,
because the New Mexico Supreme Court has already specified that “contractual hsnitetio
actions . . . will be enforced unless they violate public polichdall, 812 P.2dat 779 (ctations
omitted). Similar to Delaware law,’New Mexico ‘has a strongublic policyof freedom
to contract,’ [and] Nw Mexicocourts willrespectheparties’ agreement unless itlearly
contravene[s] some law or rule of public moralsviller, 323 F. Supp. 3ét 1260 (quding
Flemma v. Halliburton Energy Servs., In803 P.3d 814, 820 (N.M. 2013plaintiff does not
point to any law or rule of public morals that this survival clause might vioBéeDoc. 7.)
Plaintiff argues that two more recent New Mexico caBesoksv. State Farm. Ins154

P.3d 697 (N.M. Ct. App. 2007) amihelan v. State Farm Mutual Auto In329 P.3d 646 (N.M.

2014), have changed how New Mexico courts viewtractual limitations.§eeDoc. 7 at 1#18.)
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In both cases, the New Mexico Court of AppealsBiiaok9 and the New Mexico Supreme Court

(in Whela) examined limitations periods for contract actions based uminsured
motorist/underinsured motorist (UM/UIM) insurangelicies In Brooks the court heldhat “the
six-year limitations period for contract actions” pursuant to N.M. Stat. Ann-B37begins to

run upon breach of the insurance contract, where neither the UM statute nouthedegolicy
provide otherwise[,]” and not on the date of tlkeeident, as the insurer argu&tooks 154 P.3d

at 698, 699700. TheWhelanCourtbuilt on that decision in finding that a tirb@sue provision

in a UM/UIM contract was unenforceableasiolationof public policy when it began to run on

the date of the accident, and not on the date that the claim adéfieldn 329 P.3d a647, see

also Miller, 323 F. Supp. 3d at 12682 (relying onWhelanto find that a timdo-sue provision in

a UM/UIM contra¢ based on the date of accident was unenforceable as against public policy)
Whelanis firmly rooted inthe public policy underlying the state’s UM/UIM statute, wHisbeks

to protect individual members of the public against the hazard of culpable @dimsatorists by
requiring auto insurers to provide coverage for uninsured and underinsured motorist coverage.
Raja v. Ohio Sec. Ins305 F. Supp. 3d 1206, 1248 n.16 (D.N.M. 2018) (qudtinglan 329 P.3d

at 649) (internal quotation marks omitted). Thilig timeto-sue provision conflicted with this
clear public policy.

The Raja Court examinedVhelanand concluded that the New Mexico Supreme Court
would likely decline to extentiVhelanto a contract relating to commercial property damage
large part bcause the policy concerns underlying UM/UIM contracts are inapplicable in the
context of a commercial property insurance contraee id.(noting “New Mexico’s deliberate
policy for protecting an insured from financial consequences from adestavith an uninsured

or underinsured driver” and “to protect individual drivers who may not be sophisticated isuranc

12



customers and may find themselves at the wrong end of a power disparity wbleasmg an
automobile insurance policy”). The court opined that business owners seeking commercial
property insurance “are more likely to be on roughly equal footing with the insurer whe
negotiating a paty.” Id.

Here, Plaintiff argues thawWhelars reasoning should be applied in the context of the
parties’ PSA, but it fails to explain why the public policy underlying UM/Ulisltgtes has any
bearing on anon-adhesion contraatith parties thaapparently had equal bargaining powgee
Roberts Oil 833 P.2d at 229 (noting that “[w]hen a contractual modification of the statute of
limitations is truly bargained for, there may be good reason to enforce ttaenhdmgt . . . when
such provisions appear in contracts of adhesion like insurance policies, their eefdrcenwill
probably frustrate the consumer’s reasonable expectation that coverhgetvaké defeated on
arbitrary procedural grounds”) (internal quotation marks and citation emniimilar to the
policy underlying statutes of limitations and titzesue provisions, the survival clause in this PSA
helps define the parties’ liability on the representations and warradiese encourages the
prompt assertion of lawsuits basedtbe clauseand protects against stale clairiibe Court
concludes that New Mexico courts wolikely allow the survival clause at issue here.

And while the sixmonth limitationappears at first glance to be extrenteen the statutory
time limit wouldnomally be six yearsthe Court finds no evidence to show that the parties to the
contract werénexperiencear otherwise unable to negotiate the terms of the confraeparties
clearly expressed their intent to shorten the time to sue on Sections 11 astkI2dotrs, as the
survival clause provides longer periods for other provisi@es§oc. 1:1-B at 27 (allowing “[t]he
provisions of covenants and indemnities . . . [to] survive indefinitely” and providing that the

remainder of the PSA “shall not survive closing unless a provision is required loyniéxicto
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survive closing”).See also GRT, Inc2011 WL 2682898, at *1l1 (noting that the parties
“designated thre specific buckets of representations and warranties, each of which provides for a
different survival period”)The contractual shortening of the statute of limitations was part of the
parties’ consideratiofor the PSA. As Plaintiff has failed to demoiasér that the survival clause
violates public policy, th€ourt will grant Defendant’s motion on this issue and dismiss Plaintiff's
claim for breach of warranties pursuant to Sectionlhis result supports New Mexico&rong

public policy of freedom to contract and is “harmonious with the public policy purposed bgrve
statutes of limitations in generaBSee idat *6.

B. Plaintiff has alleged facts sufficient to maintain a claim for fraud.

The New Mexico Supreme Court has held that “[w]hen one is under the duty to speak, but
remains silent and so fails to disclose a material fact, he may be liable fdr’ fveliith v.
Commercial Res., Inc630 P.2d 292, 297 (N.M. Ct. App. 1981) (citibgerett v. Gilliland 141
P.2d 326, 33831 (N.M. 1943)).In its third count, Plaintiff asserts that “[the unremediated oil
release . . . was a material fact” to the P&#dDefendant knew about and “intentionally . . . failed
to disclose the information to” Plaintiff whei‘had a duty to truthfully disclose” the information.
(Compl. M1 39-40) Defendant argues that it did not owe Plaintiff a duty to disclose, and “imposing
a duty to disclose would be contrary to the Parties’ Agreement and is thenefdeded by law.”
(Doc. 5 at 21.)

The parties agree that “New Mexico case law clearly recognizes that a claiauttiniay
be predicated on concealment where there is a duty to distlézar v. Prudential Ins. Co. of
Am, 68 P.3d 909, 9228 (N.M. Ct. App. 2003) (quatgR.A.Peck Inc. v. Liberty Fed. Sav. Bank
766 P.2d 928932 (N.M. Ct. App. 1988)citing Krupiak v. Payton561 P.2d 1345, 134®&(M.

1977) (recognizing in a fraud case that duty to disclose may arise if there is kigevileat the
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other party is aatig under a mistaken belief or if one has superior knowledge not within the reach
of the other party or which could not have been discovered by the exercise of reasonable
diligence€); Wirth, 630 P.2cat 297 (‘recognizing in a fraud case that when one issuadduty to

speak, but remains silent and fails to disclose a material fact, he may g)li&blais, ‘a person

may be held liable for damages caused by a failure to disclose material féesstone extent

that a person may be liable for damageseduy fraudulent or negligent misrepresentatidd.
(quotingPeck 766 P.2d at 932TheAzarCourt cital approvinglyto the Restatement (Second) of
Torts § 551

[A party] is under a duty to exercise reasonable care to disclose to the other .

facts basic to the transaction, if he knows that the other is about to enter into it under

a mistake as to them, and that the other, because of the relationship between them,

the customs of the trade or other objective circumstances, would reasoraty ex

a disclosure of those facts.

Id. (quoting Restatement (Second) of Torts 8§ 551(2)(3)) (subsequent citations omitted).
determining whether a party has a duty to disclose material facts, courtsalfitypionsider a
number of factors, including the relationship between the parties, the relativeekigevdf the
parties, the reasonable expectations of the plaintiff, the practices or custihwsrafle, and other
relevant circumstances . . .Id.

Construing the facts in a light most favorable to Pitijrthe Court finds that Defendant
was under a duty to disclose information related to the release. According tegati@is in the
Complaint, at the time the parties negotiated the PSA, Defendant knew aboutd¢leasé,rknew
that its remediatioefforts did not comply with the law, and knew that it ladldgedlyshirked its
duty under the regulations.S€e Compl. 7 #8, 1114, 16-17.) Defendant knowingly

misrepresented in the PSA its compliance with environmental regulations andingieéhthe

Division due to the 2015 releas&egDoc. 11-B at 22-23.) Defendant makes much of tfect
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that the PSA “disavowany dutyon [it] to disclose the environmental condition of the assets to
Plaintiff.” (Doc. 11 at 12.) The Court disagrees.

The New Mexico Supreme Court observed that in certain business transactions, there are
situations “when the law imposes upon a party a duty to speak rather than to remaimratgect
to certain facts within his knowledge and thus to disclose informatiomngan that the party with
whom he is dealing may be placed on an equal footing with limefett 141 P.2cat 330 (N.M.
(quoting 23 Am. Jur. 854 § 78pefendant placed Plaintiff on unequal footing wiiefalsely
claimedthat“no suit, action or other proceeding is pending (including environmental clarms) o
to the Knowledge of Seller, threatened against or affecting the Assetffiafithe Assets have
been operated in compliance with all applicable lawdudieg environnental laws, and Seller
has not received notice of any alleged violations or liability under environmantsilor with
respect to the environmental condition of the Assets . Se€ljoc. 1-1B at 22-23.)

The Court finds further guidance YhS.H. Redy, Inc. v. Texaco, Inc757 F.2d411 (1st
Cir. 1985). There, the parties entered into a sales agreement for a bulk sta@gamdacility.
Id. at 413. The seller affirmatively disclosed one oil release but failedsttode other leaks or
investigatons thereof, and the First Circuit held that theyer sufficiently stated a claim for
misrepresentationd. at 414-15. The Court noted that

Although there may be “no duty imposed upon one party to a transaction to speak

for the information of the other. . if he does speak with reference to a given point

of information, voluntarily or at the other’s request, he is bound to speak honestly

and to divulge all the material facts bearing upon the point that lie within his

knowledge. Fragmentary informatiomay be as misleading . . . as active

misrepresentation, and half-truths may be as actionable as whole lies . . ..”

Id. (quoting Harper & James, Torts, 8§ 7.14) (subsequent citations omitted). Héeadard

referenced the environmental condition and investigations of the assets and was “bouakl to spe
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honestly.” See id. Plaintiff relied on Defendant'sknowingly false statements about the
environmental condition of the assef¥. Wirth 630 P.2d at 297 (“[t]Jo reveal some information
on a subject triggsrthe duty to reveal all known material facts”) (citiengerett 141 P.2d at 330).

Defendant argues th#ite onus was “on Plaintiff to ‘review and investigate [Defendant’s]
... files and records related to the operation and condition of tldsAs@Doc. 5 at 23 (quoting
Doc. 1-1B at 23).) However, “the general rule that due diligence will forestall a clamgliahce
on misrepresentations applies only where a seller and buyer have equal knowsstgssto the
facts.”Mountain Highlands, LC v. HendricksNo. CIV.080239 JB/ACT, 2009 WL 1300750, at
*6 (D.N.M. Feb. 13, 2009), on reconsideration, No. CIV0289 JB/ACT, 2009 WL 2432678
(D.N.M. July 2, 2009) (citing. Lambert & Associates, Inc. v. Horizon Corp48 P.2d 504, 507
(N.M. 1988)(“allowing claim despite ‘as is’ clause because of unequal knowledd#ig)Court
finds that Plaintiff has sufficiently alleged a claim foaud based omefendant’saffirmative
misrepresentation of facts material to the contf&®e Salmeron v. Highlands Ford Sales,,Inc.
271 F. Supp. 2d 1314, 1338 (D.N.M. 2003) (finding actionable fraud where a car dealer
affirmatively misrepresented to the buyer that the car had been “driverbprnhe dealership,
when in fact [it] knew that the [c]ar ha[d] been used as a daily rental vehicle”).

C. Plaintiff has stated a claim for breach of contract regardingaxes owed.

In its fourth claim for relief, Plaintiff alleges that Defendant breachedic@®e6(b)(1) of
the PSA, which provides that Defendant “shall retain and shall pay, perform,daotfidlischarge
. . . all taxes attributable to the ownership, use, or operation of the Assets prior ftethgeE

Date . ...” SeeCompl. 11 4344 (quoting Doc. 41-B at 21).) Plaintiff asserts that the Rio Arriba

" Defendant references an email that is not included in the Complaint daibkmaénts.$eeDoc. 11 at
12-13.) The Court declines to consider this document, as Defendant raisetthé fiost time in its reply
brief. See United States v. Harrei42 F.3d 907, 918 (10th Cir. 2011).
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Couwnty Assessor notified Plaintiff in December 2017 that certain gas gathieesgacquired as
part of the PSA, “were subject to county property taxes” that had been “unpaie foretious
ten years.”Id. 1 44.)Plaintiff paid the tax bill and then requested reimbursement from Defendant.
(Id. 79 44-45.)

Defendant argues that Plaintiff was required to give it notice of thiedfdrepaying it, so
that Defendant had an opportunity“tbefend.” (Doc. 5 at 24 (citing Restatement (Second) of
Judgments, 8§ 57, cmt. e (1982); 73 ALR 2d Tdssett v. AtwellCiv. No. 020189 MCA/WWD,
2003 WL 27385255, at *4 (D.N.M. Apr. 4, 2003)pefendant relies on the federal court decision
in Bassettwherethe court was faced with plaintiffs who had sold their home with the helgof
defendant, a realtoGee BassetPO0O3WL 27385255, at *1. The buyer later sued the plaintiffs for
misrepresentatiorSee id.The realtor was not hamed in the lawsuit, but “[h]e was deposed; he
produced documents; and he testified at the trild.” After they lost, plaintiffs sought
indemnification from the realtoSee id.at *4. Discussing the theory of indemnity estopipet
without citing any New Mexico authority on the issue, the court found that plaingife mot
entitled to recovery, because they had been required to give ttoe redice and an opportunity
to “assume or participate in [his] defense . .Id.(quoting Restatement (Second) of Judgments,
§ 57(1)).Bassetis distinguishable from the circumstances here, because Plaintiff did not pay the
tax bill pursuant to a lawsuftAs Defendant has cited no relevant authority applicable to the
circumstances of this casehis failed to demonstrate that Plaintiff was meggito give notice

before paying a debt for whiddefendant had contractually retained liabilifyhe Court will

8 Plaintiff cites toseveral casefr the proposition that “an indemnitee may settle a disputed-phirty
claim without relinquishing rights to recover from the indemnitespant to an indemnification agreement
covering the matter that was the subject of the clai8eeDoc. 7 at 23quotingBergerson Plumbing &
Heating, Inc. v. Poole807 P.2d 223, 225 (N.M. 1991)) (subsequent citations omijttddyvever, notice
was not at issue in any of the cases on which Plaintiff relies
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thereforedeny its motion on this issue.

D. Plaintiff has properly pled a cause of action under the Declaratory Judgment
Act, but it has not sufficiently stated a claim for injunctive relief.

In its first claim, Plaintiff asks the Court to declare that Defendant is rebporier
performance of the remediation plan and to enjoin Defendant to perform and pay for the
remediation plan.§eeCompl. 1 31, 33.) Plaintiff agrees that because this case was removed
solely on the basis of diversity, the federal Declaratory Judgment ActS28 188 220102, “will
control the procedure governing Plaintiff's claim for declaratory judgm&aeMiller, 323 F.

Supp. 3dat 1256 (noting that the federal Declaratory Judgment Act “does not create swigstanti
rights for parties . . . [but] merely provides another procedure wherebyspagieobtain judicial
relief”) (quotingFarmers Alliance Mut. IngCo. v. Jones572 F.2d 1384, 1386 (10th Cir. 1978)).
(See alsdoc. 7 at 6 n.1 (“Plaintiff does not dispute that procedurally the federal declaaatory
applies.”).)

The Federal Declaratory Judgement Act provides:

In a case of actual controversy within its jurisdiction, . . . any court of the United

States, upon the filing of an appropriate pleading, may declare the rights and other

legal relations of any interested party seeking such declaration, whether or not

further relief is or could be sought.

28 U.S.C. 8§ 2201(a). The Tenth Circuit has explained that the Declaratory Judgement Act
“presents two separate hurdles for parties seeking a declaratory judgroeetdome.”Surefoot
LC v. Sure Foot Corp.531 F.3d 1236, 1240 (10th Cir. 200&jtdtion omited). “First, a
declaratory judgment plaintiff must present the court with a suit based on an Gaxitraversy,’
a requirement the Supreme Court has repeatedly equated to the Constitutesarsaagroversy

requirement.’ld. (citing Aetna Life Ins. Co. of Hartford, Conn. v. Hawqr390 U.S. 227, 23910

(1937); Medimmune, Inc. v. Genentech, IN849 U.S. 118, 127 (2007)) (subsequent citations
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omitted). Second, where an actual controversy exists, district courts aeguotdto declare the

parties rights, but instead “are entitled to consider a number of-spseific factors in deciding

whether or not to exercise their statutory declaratory judgment authadityciting State Farm

Fire & Cas. Co. v. Mhoo31 F.3d 979, 982-83 (10th Cir. 199%)bsequent citations omitted).
1. Plaintiff has alleged facts sufficient to show an actual controversy.

Defendant argues that Plaintiff is unable to pass the first hurdle and movesis dia
the basis that “Plaintiff asks the Court to declare [Defendant’s] liabilitidmast actg]” which
do not qualify as actual controversies under the Declaratory Judgment Act. (D&c) 5[@ihe
phrase “case of actual controversy” in the Act refers to the type of “Cases” and @osigs”
that are justiable under Article 1lI' of the United States Constitutio@6lumbian Fin. Corp. v.
Banclnsure, In¢.650 F.3d 1372, 1376 (10th Cir. 2011) (quotMgdimmung549 U.S. at 127).

In other words, the Court may not issue an advisory opinion in a suit brought underltvatbec
Judgement ActSee id.“The question comes down to ‘whether the facts alleged, under all the
circumstances, show that there is a substantial controversy, betwees lpavrirg adverse legal
interestspf sufficient immediacy andakty to warrant the issuance of a declaratory judgment.”
Id. (quotingMedimmune, In¢549 U.S. at 127).

For example, irAetng a lawsuit about an insurance policy and “the first decision of the
Supreme Court under the Declaratory JudgmentJA¢iaworth had presented several claims for
disability, and Aetna had rejected theBee Columbian Fin. Corp650 F.3d at 1377 (discussing
Aetng 300 U.S. at 23739). “But instead of Haworth'’s bringing suit to challenge Aetna’s rejection,
Aetna filed an action foa declaratory judgment that Haworth was not disabled and that his policies
had therefore lapsed for nonpaymeid."The Supreme Court held that Aetna’s lawsuit presented

an actual controversysSee id. Aetng 300 U.S. at 244. “[T]he parties had adoptadverse
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positions with respect to the@xistingobligations™ regarding Haworth’s disabilityColumbian
Fin. Corp, 650 F.3d at 1377 (quotirAetng 300 U.S. at 242). “Aetna, it said, should not have to
wait until Haworth sued because evidence of curfaets could be lost and Aetna was, absent
resolution in its favor, ‘compelled [presumably by state law] to maintainvesen excess of
$20,000’ with respect to the policiesd. (quotingAetng 300 U.Sat 239).

More recently “[ijnMedImmunE] a patat licensee, who had continued to pay royalties
for use of the patent, brought a declarajodgment action against the patent holder to determine
whether the patent was invalid or unenforceahld.{citing Medimmune549 U.S. at 12925).
Because the patent licensee paid royalties as required, there appeared to be nodrthreatiaf
patent infringement and the Supreme Court was called on to determine if theam \@erial
controversy as required for a declaratprggment.See id. Medimmune549 U.S. at 127. The
Supreme Court noted that there would have been no dispute about an actual controversy if the
licensee “had taken the final step of refusing to make royalty payments Medimmune549

U.S. at 128. Ihad not, however, because it had been “coerced’ by the looming threat of . . . having
to pay treble damages if it halted payments and the patent was ultimately. éplmdance of
such dilemmas ‘was the very purpose of the Declaratory Judgment @alithbian Fin. Corp,
650 F.3d at 1377 (quotindedimmune549 U.S. at 129).

Similarly, here, the parties disagree about their existing obligatidmet is, who is
responsible for performing and paying for the remediation plan. Plaintiff seektasatioenfrom
the Court that Defendant, and not Plaintiff, is ultimately responsible famg#ye costs associated
with the plan, as Defendant was allegedly responsible for the spill that iteteelsthe plan.

Defendant frames Plaintiff's request as one see&idgclaratory judgment for its past acts, but

the Court finds Plaintiff's first cause of action is proper because it sedkslaration that will
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resolve future obligatiorswho is responsible for performing the remediation pl&eeCompl.
1 31 (asking the Court to determine that Defendant is “responsible for completenpederof
the” remediation plan).yee also Jordan v. SQ€b64 F.3d 1012, 1025 (10th Cir. 2011) (noting
thata plaintiff seeking a declaratory judgment “must assert a claim for ttedigfif granted, would
affect the behavior of the particular parties listed in his complaint”) (citations dinis in
MedimmungPlaintiff has thus far complied with Division demands, but it seeks an oléeing
it from future responsibility. Theris no need for the parties to wait until Plaintiff has fully
performed and is then forced to seek monetary damages from Defendant after the fac
2. Consideration of the Mhoon factors supports a finding that it is
appropriate to exercise jurisdiction under the Declaratory Judgement
Act.
Having found that jurisdiction is proper, the Court turns to the second hundiether
Plaintiff's lawsuit warrants the Court’s attentiddee Surefopb31 F.3d at 1248.
These factors include:
[1] whether a declaratgraction would settle the controversy; [2] whether it would
serve a useful purpose in clarifying the legal relations at issue; [3] whéther
declaratory remedy is being used merely for the purpose of “procedural feoicing
“to provide an arena for a race to res judicata ”; [4] whether use of a deglarator
action would increase friction between our federal and state courts and improperly
encroach upon state jurisdiction; and [5] whether there is an alternativeyremed
which is better or more effective.
Id. (quotingMhoon 31 F.3d at 983). The Court finds that Maoonfactors weigh in favor of
issuing the requested declaratory judgment because such a declarationlevilhsetontroversy
of who is ultimately responsible for performing the remediati@mpt will clarify the parties’
legal relationsand the parties point to no friction between the federal and state ®estsd.

Indeed, Defendant does not argue that the Court should not exercise jurisdiction porguant t

Mhoonfactors. GeeDocs. 5; 11.)
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3. The Court will deny the remainder of Defendants motion on the
declaration issue.

Defendant offers several other reasons the Court should dismiss Plaimgffiddim for
relief. First, Defendant spends some effort attemptingdémtify two separate requests for
declarations: (1) that Defendant “is in violation of law and regulation” and (2) #fanBant is
“the party responsible for the complete performance of the” remediation BEebdcs. 5 at 6
10; 11 at 33.) The language in Plaintiff's Complaint reads: Defendant “is and should be held in
violation of law and regulation and determined to be the party responsible for tmmple
performance of the” remediation plan. (Compl. I 31.) For practical purposes, the Gdsithat
the two “separate” declarations are necessarily intertwi@dintiff asks the Court to find that
Defendant was responsible for the spill at the time it occurred and is therespansibleor
repaiing the resulting damages.

Defendant nexargues thahe requested declaration is contrary to the parties’f&E8Ause
the remediation plan does not fall under its retained liabilities for fines, @snalt monetary
sanctions(Doc. 5 at #8.) The Court has already rejected this argum@se supr&ec. IV(A)(1).)

Defendant also contends that the requested declaration violates New Mexifodawb
at 9.) It argues that becaugdaintiff has“never challengédthe Division’sdeterminationthat
Plaintiff is the responsible paniyder theapplicalde regulationsit has not exhausted the necessary
administrative remediedd( (citing Jarita Mesa Livestock Grazing Ass’n v. U.S. Forest S&dd
F. Supp. 3d 1123, 1163 (D.N.M. 20185rand Lodge of Ancient & Accepted Masons of N.M. v.
Taxation & Reveue Dep’t 740 P.2d 1163, 1165 (N.M. Ct. App. 1987) (“Under New Mexico law,
declaratory judgment is ‘not intended as a substitute for statutory judicial reaministrative

action.”)).) Frustratingly, Plaintiff fails to respond to this argume®eeDoc. 7.)
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The Court agrees that ordinarily a party filing a lawsuit pursuantib Stat. Ann. § 70
2-29 must exhaust certain administrative remedies. The New Mexico Oil and Gaowidep
that heAttorney General matpring suit on the Division’s bedif to impose civil penalties against
any person that is violating or threatening to violate ‘any provision of [theJoadny rule,
regulation or order made thereundeHarvey E. Yates Co. v. Cimarex Energy,Qdon. 12857
JH/SMV, 2014 WL 11512599, &8 (D.N.M. Mar. 5, 2014) (citing N.M. Stat. Ann. §-2028;
Marbob Energy Corp. v. N.M. Oil Conservation Comn26 P.3d 135 139-40 (N.M. 2009)).
addition,“[s]ection 702-29 grants private citizens the right to enforce the Act when the Division
does not and clarifies that the Act does not impair any private party’s suinfiagda . . . .1d.
Nothing in this act contained or authorized, and no suit by or against the
commission or the division, and no penalties imposed or claimed against any person
for violating any statute of this state with respect to conservation of oil andrgas
any provision of this act, or any rule, regulation or order issued thereunder, shall
impair or abridge or delay any cause of action for damages which any pengon ma
hawe or assert against any person violating any statute of the state witht tespec
conservation of oil and gas, or any provision of this act, or of any rule, regulation
or order issued thereunder. Any person so damaged by the violation may sue for
and recoer such damages as he may be entitled to receive. In the event the division
should fail to bring suit to enjoin any actual or threatened violation of any statute
of this state with respect to the conservation of oil and gas, or of any provision of
this act or of any rule, regulation or order made thereunder, then any person or
party in interest adversely affected by such violation, and who has notified the
division in writing of such violation or threat thereof and has requested the division

to sue, may, to prevent any or further violation, bring suit for that purpose in the
district court of any county in which the division could have brought suit . . . .

Id. (quoting N.M. Stat. Ann. § 70-2-29).

The court inHarvey E Yateswas called on to decide an analogous exhaustion iSeege.
id. There the defendant, “a working interest owner and operatfmenofain]oil and gas interedt$
... developed a plan to utilize the regulatory process of the [Division] to invatigkies oil and

gas reserves” in wbh the plaintiffs had a working interekt. at *3. The plaintiffs sued for tortious
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interference with prospective contracts, and the defendant moved to dismiss in parbasis
that the plaintiffs had not exhausted their remedies useldion70-2-29.See id.at *6-9. The
court found that the purpose of the exhaustion doetrib@ permit the agency to resolve factual
issues within its particular expertise in order to best serve the interestiaa"tsvould not be
served by exhaustion in that caSee idat *8. The court observed that “[tlhe New Mexico QOil
Conservation Commission and Division have powers to prevent waste and proteeiticerrel
rights.” Id. at *9 (citing N.M. Stat. Ann. § 7@-11). “The Oil and Gas Act, however, does not
empower the Commission to determine private causes of action for damaged; fostpavate
damages actions, district courts retain jurisdiction to determine those Kli(siting N.M. Stat.
Ann. 88 702-28-31) (subsequent citations omitded he court held that “[b]ecause neither the
Division nor Commission have jurisdiction to consider [the p]laintiffs’ tort claionsdamages,
the exhaustion of remedies doctrine doesapply and this Court has jurisdiction to consider [the
p]laintiffs’ tort causes of action for damagek’ (citation omitted). Similarly, here, the Division
does not have authority to interpret the parties’ contract and decide whether Defetaiaed
liability for payment of the remediation plaBee id.Thus, the Court finds that Plaintiff was not
required to exhaust its administrative remedies under section 70-2-29 béfgréhfg action.

4, Plaintiff has not sufficiently asserted a claim for ifunctive relief.

Next, Defendant argues that section2?29 does not authorize an injunction that requires
Defendant to pay for the remediation plaBeéDoc. 5 at 1811 (noting that “[b]y its express
terms, Section A2-29 injunctions are limited to tise required to ‘prevent any or further violation’
of state conservation laws, the Oil and Gas Act, or its corresponding rulaisticets or orders
issued thereunder)))Defendant also argues that Plaintiff has not shown irreparable Hedrmat (

13.) Plaintiff does not substantively responceitherargument(SeeDoc. 7.) Plaintiff does assert
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that it “requests that the Court enforce a judgment by mandatory injundii@oc” 7 at 3 (citing
28 U.S.C. 88 2206402).) As Plaintiff did not include this clai in its Complaint, the Court will
grant Defendant’s motion on this issue. If Plaintiff wishes to file an aeteodmplaint to add a
colorableclaim for injunctive relief pursuant to 28 U.S.C. 88 2201-02, it must do so no later than
September18, 2019°

THEREFORE,

IT IS ORDERED that Defendant’'sMotion to DismissPlaintiff's Complaint(Doc. 5 is
GRANTED IN PART asfollows:

Count I The CourtdeniesDefendant’s motion to dismiss Plaintiff's declaratory judgment
action andgrants Defendant’s motion to disiss Plaintiff's requested injunctive relief.

Count II: The CourtleniesDefendant’s motion to dismiss Plaintiff's claim for breach of
contract andjyrants Defendant’s motion to dismiss the claim for breach of warranties.

Count IlI: The CourtleniesDefendant’s motion to dismiss Plaintiff's claim for fraud and
deceit.

Count IV: The CourtleniesDefendant’s motion to dismiss Plaintiff's claim for breach of
contract for taxes owed.

If Plaintiff wishes to file an amended complaint to add a claim for injuaatelief as

discussed herein, it must file an appropriate motion no lateiSbprember B, 2019

At e £
ROBERT &“BRACK
SENIOR U.S. DISTRICT JUDGE

9 Defendant again wades through the same arguments regarding the partiestuzdiénaguage to argue
that an injunction would violate the PSA. (Doc. 5 atli2) The Court finds that this argument fails for the
same reasons addressed above.
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