Vigil v. Doe

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
JACOB VIGIL,
Plaintiff,
VS. NoCIV 19-0164JBJFR

JOHN DOE,
aka Google LLC

Defendant.

MEMORANDUM OPINION AND ORDER OF DISMISSAL

THISMATTER comes before th&€ourt, under 2&8.S.C. 81915 and rule 12(b)(6) of the
Federal Rules of Civil Procedure, on: (i) the Plaintiff's Civil Rights Complainsint to
42 U.S.C. 81983, filed February 28 2019 (Doc. J(“Complaint”); and (ii) the Plaintiff's
Application to Praeed in District Court without Prepaying Fees or Costs, fildatuary 282019
(Doc. 2)(“Application”). Plaintiff Jacob Vigilappears pro se. For the reasons set out below, the
Court will: (i) grantVigil 's Application; and (ii)dismiss this caseithout prejudice fofailure to
state a claim upon which relief can be granted.

PROCEDURAL BACKGROUND

Vigil filed his Complaint using the fornfCivil Rights Complaint Pursuant to
42 U.S.C. § 1983.” Complaint at 1. Vigil alleges:“John Doe, using Google LLE online
platform, is violating my copyrights and trademarks. This is a copyright vidlsigdrwho 'm
attempting to identify via administrative subpoén@omplaint at 2. Vigil state§The D.M.C.A.
copyright takedown notice states the user email addresses of thglkbmfringer’ Complaint
at 3. Vigil attachea“Safe Harbor DMCA takedown notite the ComplaintSee*Safe Harbor”

DMCA takedown notice, filed February 28, 2019, (Doel)l Vigil seeks: “Identifying
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information of the users listed in the D.M.C.A. take down notice, including names, addaesses
phone numbers.Complaint at 5.

Vigil's Application states that: (e is“unable to pay the costs of these proceeding$
he is“unemployed? (iii) he has ndtakehome pay or wagéor “Other Incomé; (iv) he has'less
than $50 “in cash or in a checking or savings accbuand (v) his “housing, transportation,
utilities, or loan payments, or other regular monthly expénisetude“RENT $680 + utilit[i]es
(I am late. Borrowing from friends).Application at 12. Vigil signed & Declaration’” declaring
under penalty of perjury that the information he prosidethe Application is true. Application
at2.

LAW REGARDING PROCEEDINGSIN FORMA PAUPERIS

The statute for proceedings in forma pauperis (“IFP”), 28 U.S.C. § 1915(a), provides tha
a district court may authorize the commencement of any suit without prepaynfeesdiy a
person who submits an affidavit that includes a statement of all agselsthe person possesses
and that the person is unable to pay such fees.

When a district court receives an application for leave to proceed in faupais,

it should examine the papers and determine if the requirements of [28 U.S.C.]

§1915(a) are safiigd. If they are, leave should be granted. Thereatfter, if the court

finds that the allegations of poverty are untrue or that the action is frivolous or

malicious, it may dismiss the case.]

Menefee v. Werholtz, 368 Fed. Appd879, 884 (10th Cir. 203(iting Ragan v. Cox, 305 F.2d

58, 60 (10th Cir. 1962)). “[A]n application to proceadorma pauperis should be evaluated in

light of the applicant’s present financial statuS¢herer v. Kansa263 Fed. App™»667, 669 (10th

Cir. 2008)(citingHolmesv. Hardy, 852 F.2d 151, 153 (5th Cir. 1988)). “The statute [allowing a

litigant to proceed in forma pauperis] was intended for the benefit of those too pogpiotogdze

security for costs . . . .” _Adkins v. E.Il. DuPont de Nemours & Co., 335 U.S5.3331(1948).




While a litigant need not be “absolutely destitute[,].an affidavit is sufficient which states that
one cannot because of his poverty pay or give security for the costs . . . and still be aiieléo pr

himself and dependents with thecessities of life.” Adkins v. E.l. DuPont de Nemours & Co.

335 U.S. at 339 (internal quotation marks omitted). While the district court should not deny a
person the opportunity to proceed under 28 U.S.C. 8§ 1915(a) simply because he or she is not
“absoltely destitute,” the court may deny permission for a person to proceed IFPhigherder

monthly income exceeds his or her monthly expenses by a few hundred dollarsr \Br@ityeof

Overland Park Police Dép 24 Fed. App077, 979 (10th Cir2002)(stating that a litigant whose

monthly income exceeded his monthly expenses by a few hundred dollars actotigmigwn
accounting appeared to have sufficient income to pay filing fees, and, tlsusoientitled to IFP
status)

The district court may grant a motion to proceed IFP even if the complaint fatistéoa
claim and the court must thereby dismiss the complaint pursuant to 28 U.S.C. § 1915@¢(2).

Buchheit v. Green, 705 F.3d 1157, 146D (10th Cir. 2012)(“There is simply nothing in the

language of the statute [regarding IFP proceedings, 28 U.S.C. § 1915,] indicatisgdina
dismissal must occur before the grant of a motion to proceed IFP.”).

[1]f an application to proceed in forma pauperis is supported by papers satisfying
the requirements of 28 U.S.C.A. § 1915(a) leave to proceed should be granted, and
then, if the court discovers that the action is frivolous or improper or that the
allegations of poverty are untrue, it can dismiss the proceeding under 28 U.S.C.A.
§ 1915(d).

At the time of the ruling iBrewer v. City of Overland Park Police Departméhe filing
fee for the appeal was $100.08ee28 U.S.C. § 1913 (2001) Judicial Conference Schedule of
Fees. Brewer’'s monthly income exceeded his monthly expenses by $242eBrewer v. City
of Overland Park Police Departmento. 023055, Appellant’'s Motion for Leave to Proceed on
Appeal Without Prepayment of Costs or Fees at 3-7 (10th Cir. May 11, 2001).
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Oughton v. United States, 310 F.2d 803, 804 (10th Cir. 1962)(citations omitted).

The district court has the discretion to dismiss an IFP complainpsatesunder § 1915(e)(2)
“at any time if the action . . . is frivolous or malicious; [or] failstate a claim upon which relief may
be granted.” 28 U.S.C. § 1952(e)(2). The district court also may dismiss a complaint sua sponte under
rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to state a claimisf ‘patently
obvious’ thatthe plaintiff could not prevail on the facts alleged, and allowing him an opportonity

amend his complaint would be futile.” Hall v. Bellmon, 935 F.2d 1106, 1109 (10th Cir. 1991)(quoting

McKinney v. Okla. Dep’t of Human Servs., 925 F.2d 363, 365 (10th Cir. 1991)). A plaintiff must

allege “enough facts to state a claim to relief that is plausible on its fBe# Atl. Corp. v. Twombly

550 U.S. 544, 570 (2007Ywombly”). In reviewing theeomplaint, the district court applies the same
legal standardapplicable to pleadings that an attorney drafts, but liberally construes tregtiahieg

SeeNorthington v. Jackson, 973 F.2d 1518, 1520-21 (10th Cir. 1992).

LAW REGARDING PRO SE LITIGANTS

When a party proceeds pro se, a court construes his or her pleadings liberdlbjdsnd
them “to a less stringent standard than [that applied to] formal pleadings dsaféed/brs.” Hall
v. Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991]l]f the Court can reasonably read the
pleadings to state a valid claim onialin [Petitioner] could prevail, it should do so despite [his]
failure to cite proper legal authority, his confusion of various legal theories, his paiax synd

sentence construction, or his unfamiliarity with pleading requiremeRt!v. Bellmon 93 F.2d

at 1110. The Court will not, however, “assume the role of advocate for the pro se litigdal.”
v. Bellmon, 935 F.2d at 1110[P]ro se status does not excuse the obligation of any litigant to
comply with the fundamental requirements of the Federal Rules of Civil and Apjpethaedure.”

Ogden v. San Juanty, 32 F.3d 452, 455 (10th Cir. 1994).




LAW REGARDING IFP COMPLAINTS

The Court has discretion to dismissIBR complaint sua sponte pursuant to 8 1915§e)(2
“at any time if the action . . . is frivolous or malicious; [or] fails to state a claim wbach relief
may be granted.” The Court also has discretion to dismiss a complaint sua spontailende
12(b)(6) for failure to state a claim if “it is ‘paténbbvious’ that the plaintiff could not prevail on
the facts alleged, and allowing him an opportunity to amend his complaint woultil®é fHall

v. Bellmon, 935 F.2d 1106, 1109 (10th Cir. 1991)(quoting McKinney v. Oklahoma Dep’t of

Human Services925F.2d 363, 365 (10th Cir. 1991)). To survive dismissal under rule 12(b)(6),

a plaintiff must allege sufficient facts, accepted as true, to “state a claim to ratief ghausible
on its face.” Twombly, 550 U.Sat57Q “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thafehdaat is liable

for the misconduct alleged.”_Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). In the contexbof a p

se complaint, the Court applies the same legal standards that apply to pleadiogsribel draft,

but liberally construes the complaint’s allegatior&eeNorthington v.Jackson973 F.2d 1518,

1520-21 (10th Cir. 1992).

LAW REGARDING DISMISSAL FOR FAILURE TO STATEA CLAIM

The Court has the discretion tiismiss an in forma pauperis complaint sua sponte for
failure to state a claim upon which reliefay be granted under either rule 12(b)(6) or 28 U.S.C.
§1915(e)(2)(B). Under rule 12(b)(6), theourtmust accept all welbled factual allegations, but
not conclusory, unsupported allegati@ml may not consider matters outside the pleadBege
Twombly, 550U.S.at555 Dunn v. White, 880 F.2d 1188, 1190 (1@in. 1989). Thecourt may
dismiss a complaint under rule 12(b)(6) for failure to state a claim if “it isiggtebvious’ that

the plaintiff could not prevail on the facts allegeH&ll v. Bellmon 935 F.2dat 1109 (quoting




McKinneyv. Oklahoma Dep’t of Human Services, ®22d 363, 365 (10th Cir. 1991 ) plaintiff

must allege “enough facts to state a claim to rétiaf is plausible on its face. Twombly, 550
U.S. at 570. A claim should be dismissed wherastlegally or faabally insufficient to state a
plausible claim for relief.SeeTwombly, 550 U.S. at 570.

Under 8§ 1915(e)(2)(B), a court may dismiss a complaint at any time if thededemnnines
the action fails to state a claim for relief, @& frivolous or malicious.See 28 U.S.C.
§915(e)(2)(B)(2). The authority granted by 8§ 1915 permits the court the unusual popierce

the veil of the complaint’s factual allegations and dismiss those claims whtsal émntentions

are clearly basebks.SeeNeitzke v. Williams 490 U.S. 319, 327 (1989%eealsoHall v. Bellmon,
935 F.2d at 1109The authority to “pierce the veil of the complaint’'s factdbdgations” means
that a court is not bound, as it usually is when making a determinadisedsolely on the
pleadings, to accept without question the truth of the plaintiff's allegati@ee Denton v.
Hernandez 504 U.S. 25, 333 (1992). The Court is not required to accept the truththod
plaintiff's allegations but, instead, may go beyond the pleadings and consydathammaterials
that the parties filed, as well as court proceedings subject to judicial ndlieeDenton v.
Hernandez504 U.S. at 32-33.

In reviewing a pro se complaint, a court liberally construes the factuahitieg. See

Northington v. Jackson, 973 F.2d 1520-21. Given that the same legalandards apply to all

litigants, a pro se plaintiff must abide by the applicable rules of cBegOgden v. San JudCtty.,

32 F.3dat455. A court is not obligated to craft legal theories for the plaintiff or to supplyalact

allegations to support the plaintiff's claimsbor may the court assume the role of advocate for the

pro se litigant.SeeHall v. Bellmon 935 F.2d at 1110.



LAW REGARDING RULE 12(b)(6)

Rule 12(b)(6) authorizes a court to dismiss a complaint for “failure to stateraugpan
which relief can be granted.” Fed. R. Civ. P. 12(b)(6). “The nature of a Rulé@)Zfmtion tests
the sufficiency of the allegations within the four corners of the compléieit taking those

allegations as true.Mobley v. McCormick, 40 F.3d 337, 340 (10th Cir. 1994)(Brorby, J.). The

sufficiency of a complaint is a question of law, and when considering a rule 12(b){6hnzot
court must accept as true allliwpled factual allegations in the complaint, view those allegations
in the light most favorable to the nomoving party, and draw all reasonable inferences in the

plaintiffs favor. See Tellabs, Inc. v. Makor Issues & Rights, Ltdb51 U.S. 308, 322

(2007)(“[O]nly if a reasonable person could not draw . . . an inference [of plaugifiién the

alleged facts would the defendant prevail on a motion to dismiSsiith v. United State$61

F.3d 1090, 1098 (10th Cir. 2009)(Briscoe, J.)(“[F]or purposessufiving a Rule 12(b)(6) motion,
we accept as true all wellpled factual allegations in a complaint and view thegsdiaiis in the

light most favorable to the plaintiff.(citing Moore v. Guthrie, 438 F.3d 1036, 1039 (10th Cir.

2006)(McKay, J.))).
A complaint need not set forth detailed factual allegations, yet a “pleadindfénatiabels
and conclusions or a formulaic recitation of the elements of a cause of astimsufficient.

Ashcroft v. Igbal, 556 U.S. at 678 (citifgvombly, 550 U.S. at 555). “Threadbare recitals of the

elements of a cause of action, supported by mere conclusory statements, do not guficenft
v. Igbal 556 U.S. at 678. “Factual allegations must be enough to raise a right to relief above the
speculative level, on the assumption that all the allegations in the complaint are &ueif(ev

doubtful in fact).” Bell Atl. Corp. v. Twombly, 550 U.S. at 555 (citation omitted).




To survive a motion to dismiss, a plaintiff's complaint must containcserfit facts that, if

assumed to be true, state a claim to relief that is plausible on its $mzBell Atl. Corp. v.

Twombly, 550 U.S. at 570; Mink v. Knox, 613 F.3d 995, 1000 (10th Cir. 2010). “A claim has

facial plausibility when the pleaded factuadntent allows the court to draw the reasonable

inference that the defendant is liable for the misconduct alleg&shtroft v. Igbal, 556 U.S. at

678 (citing Bell Atl. Corp. v. Twombly, 550 U.S. at 556). “Thus, the mere metaphpsgsibility

that sane plaintiff could prove some set of facts in support of the pleaded claims igciesujff

the complainant must give the court reason to believe that this plaintifreasanable likelihood

of mustering factual support for these claimRidge at RedHawk, LLC v. Schneider493 F.3d
1174, 1177 (10th Cir. 2007)(Kelly, J.)(emphasis omitted). The United States Court of Appeals for
the Tenth Circuit has stated:

“[P]lausibility” in this context must refer to the scope of the allegations in a
complaint: f they are so general that they encompass a wide swath of conduct,
much of it innocent, then the plaintiffs “have not nudged their claims across the line
from conceivable to plausible.” The allegations must be enough that, if assumed to
be true, the plaiiff plausibly (not just speculatively) has a claim for relief.

Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008)(McConnell, J.)(citations

omitted)(quoting Bell Atl. Corp. v. Twombly, 550 U.S. at 570).

Although affirmative defenses must genbrak pled in the defendant’s answer, not argued
on a motion to dismissgeFed. R. Civ. P. 8(c), there are exceptions. First, a defendant can argue
an affirmative defense on a motion to dismiss where the defendant assemsusityndefense-

the courts handle these cases differently than other motions to di®eis&lover v. Gartman

899 F. Supp. 2d 1115, 11:3B, 1141 (D.N.M. 2012)(Browning, J.)(citirfgearson v. Callahan

555 U.S. 223 (2009)); Robbins v. Oklahoma, 519 F.3d at 1247. Secondfetheéaoh can raise

the defense on a motion to dismiss where the facts establishing the aferdedénse are apparent



on thecomplaint’sface. SeeMiller v. Shell Oil Co, 345 F.2d 891, 893 (10th Cir. 1965)(Hill,

J.)(“Under Rule 12(b), a defendant maigesan affirmative defense by a motion to dismiss for the
failure to state a claim. If the defense appears plainly on the face ajrtplaint itself, the motion
may be disposed of under this rule.”). The defense of limitations is the di¥iend@fensehat

the complaint’s uncontroverted facts is most likely to estabBg#e5 Charles Alan Wright et al.,

Federal Practice & Procedure: Ci§ill277, at 643 (3d ed. 2004). If the complaint sets forth dates

that appear, in the first instance, to fall adgsof the statutory limitations period, then the

defendant may move for dismissal under rule 12(b)83eRohner v. Union P. R. Co., 225 F.2d

272, 27375 (10th Cir. 1955)(Wallace, J.); Gossard v. Gossard, 149 F.2d 111, 113 (10th Cir.

1945)(Phillips, J;)Andrew v. Schlumberger Tech. Co., 808 F. Supp. 2d 1288, 1292 (D.N.M.

2011)(Browning, J.).

The plaintiff may counter this motion with an assertion that a different statute ofilomsta
or an equitable tolling doctrine applies to bring the suit withenstatute. The Tenth Circuit has
not clarified whether this assertion must be pled with supporting facts in the aunoplaiay be

merely argued in response to the motio@f. Kincheloe v. Farmer, 214 F.2d 604 (7th Cir.

1954)(Major, J.)(holding thagnce a plaintiff has pled facts in the complaint indicating that the
statute of limitations is a complete or partial bar to an action, the plaintiff must plead fac
establishing an exception to the affirmative defense). It appears thatcdsmrlaw inseveral
Courts of Appeals, the plaintiff may avoid this problem altogethet least at the motieto-

dismiss stage by refraining from pleading specific or identifiable dat8eeGoodman v. Praxair,

Inc., 494 F.3d 458, 465-66 (4th Cir. 200N)¥¢meyer, J.)Hollander v. Brown, 457 F.3d 688, 691

n.1 (7th Cir. 2006)(Ripple, J.). Although the Tenth Circuit has not squarely addressed tius,prac



the Court has permitted this practiceAnderson Livinglr. v. WPX Energy Prod., LLC, 27 F.

Syop. 3d 1188 (D.N.M. 2014)(Browning, J.).
LAW REGARDING 42 U.S.C. § 1983

Section 1983 of Title 42 of the United States Code provides:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State . . ., subjects, oisea to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the deprivation of any rights
privileges, or immunities secured by the Constitution and laws, shall be liable to
the party injured in an action at law, suit in equity, or other proper proceeding for
redress. . ..

42 U.S.C. § 1983. Section 1983 creates only the right of adiuwh it does not create any

substantive rights; substantive rights must come from the Constitution of the Utsdted &

America or from a federal statut€eeNelson v. Geringer295 F.3d 1082, 1097 (10th Cir.

2002)(“[S]ection 1983 did not create any substantive rights, but merely enforstsge
constitutional and federal statutory rights . . . .” (internal quotation marksgtadterand citation
omitted)). Section 1983 authorizes an injured person to assert a claim for relie$taggierson
who, acting under color of state law, violates the claimant’s federally geateights. To state a
claim upon which relief can be granted under § 1983, a plaintiff must allegeefdyiaation of a
federal right; and (ii) that the person who deprived the plaintiff of that righdl actéer color of

state law.SeeWest v. Atkins, 487 U.S. 42, 48 (1988). The Court has noted:

[A] plaintiff must establish (1) a violation of rights protected by the federal
Constitution or created by federal statute or reguiai(2) proximately caused (3)

by the conduct of a “person” (4) who acted under color of any statute, ordinance,
regulation, custom[,] or usage, of any State or Territory or the Districtloh@ia.

Schaefer v. Las Cruces Pub. Sch. Dist., 716 F. Supp. 2d 1052, 1063 (D.N.M. 2010)(Browning,

J.)(quoting Summum v. City of Ogden, 297 F.3d 995, 1000 (10th Cir. 2002)).
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The Supreme Court of the United States has clarified that, in alleging a 8 1983 action
against a government agent in his or her igdial capacity, “a plaintiff must plead that each
Governmenwfficial defendant, through the official’s own individual actions, has violated the

Constitution.” Ashcroft v. Igbal, 556 U.S. at 67&onsequently, there is no respondagterior

liability under 8 1983. SeeAshcroft v. Igbal, 556 U.S. at 675 (“Because vicaribability is

inapplicable toBivend? and § 1983 suits, a plaintiff must plead that eGdvernmenbfficial
defendant, through the official own individual actions, has violated the Constitution.”); Bd. of

Cty. Comm’rs v. Brown, 520 U.S. 397, 403 (199Bntities cannot béeld liable solely on the

basis of the existence of an emploegenpbyee relationship with an alleged tortfeaSeeMonell

v. Dep't of Soc. Servs. of N.Y., 436 U.S. 658, 689 (1978). Supervisors can be held liable only for

their own unconstitutional or illegal policies, and not for their employees’ toraots See

Barney v. Pulsipher, 143 F.3d 1299, 1307-08 (10th Cir. 1998).

The United States Court of Appeals for the Tenth Circuit recognizesdhatupervisory
defendants may be liable if they knew or reasonably should have known that their conddct woul
lead to the deprivation of glaintiff’'s constitutionalrights by others,and an unforeseeable

intervening act has not terminated their liabilBeeMartinez v. Carson, 697 F.3d 1252, 1255

(10th Cir. 2012)(quoting 42 U.S.C. § 1983; Trask v. Ecan46 F.3d 1036, 1046 (10th C2006)).

The Tenth Circuit also recognizes tlahcroft v.Igballimited, but did not eliminate, supervisory

%In Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388
(1971)("Bivens), the Supreme Court of the United States held that a violation of the Fourth
Amendment of the Constitution of the United States “by a federal agent actingcotatenf his
authority gives rise to a cause of action for damages consequent upon his uticorastitu
conduct.” 403 U.S. at 389. Thus, iB&ensaction, a plaintiff may seek damages when a federal
officer acting in the color of federal authority violates the plaintiff'sstivational rights. See
Bivens 403 U.S. at 389SeealsoAshcroft v. bbal 556 U.S. at 6756 (stating thaBivensactions
are the “federal analog” to 8§ 1983 actions).
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liability for government officials based on amployee's or subordinate's constitutional violations.

SeeGarciav. Casua2011 WL 7444745, a5-26 (D.N.M. 2011)(Browning, J.)(citing Dodds v.

Richardson 614 F.3d 1185, 1199 (10th CR010)). The language that may have altered the

landscape for supésory liability in Ashcroft v. Igbal is: “Because vicarious liability is

inapplicable toBivens and 8 1983 suits, a plaintiff muptead that each Governmaeoificial

defendant, through the official's own individual actions, has violated the QCdiostit Ashcroft

v. Igbal 556 U.S. at 676. The Tenth Circuit_in Dodds v. Richardsates:

Whatever else can be said about Igbal, and certainly much can be said, we conclude
the following basis of 8 1983 liability survived it and ultimately resolves this case

§ 1983 allows a plaintiff to impose liability upon a defenesupervisor who
creates, promulgates, implements, or in some other way possesses responsibility
for the continued operation of a policy the enforcement (by the defendant
supervisor or her subordinates) of which “subjects, or causes to be subjected” that
plaintiff “to the deprivation of any rights. . . secured by the Constitution . . . .”

Dodds v. Richardson, 614 F.3d at 1199. The Tenth Circuit has noted, however, that “Igbal may

very well hae abrogated § 1983 supervisory liability as we previously understood it airthug

in ways we do not need to address to resolve this case.” Dodds v. Richardson, 614 F.3d at 1200.

It concludes thatshcroft v. Igbaldid not alter “the Supreme Court’s previously enuncigt&é83

causation and personal involvement analysis.” Dodds v. Richardson, 614 F.3d atM@@0.

specifically, the Tenth Circuit recognizes that there must be “an affirmatkse linbetween the
unconstitutional acts by their subordinates and their ‘adoption of any plan or polcgxpress
or otherwise-- showing their authorization or approval of such misconduct.” Dodds v.

Richardson614 F.3d at 12001 (quotingRizzo v. Goode423 U.S. 362371 (1976)).The specific

exanple that the Tenth Circuit useditioistrate this principle iRizzo v. Goode, where the plaintiff

sought to hold anayor, a police commissioner, and other city officials liable under § 1983 for

constitutional violations that unnamed individual policeiceffs committed.See Dodds v.
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Richardson, 61#.3d at 1200 (quotinRizzo v. Goode, 423 U.S. at 371). The Tenth Circuit notes

that theSupreme Court concluded, in Rizzo v. Ggdtiat there was a sufficient link between the

police misconduct and the city officials’ conduct, because there was a deliberate planebgfso

the named defendants to “crush the nascent labor organizations.” Dodds v. Richardsonj 614 F.3

at 1200 (quoting Rizzo v. Goode, 423 U.S. at 371).

ANALYSIS

Having caefully reviewed the Complairand the Application, and the relevant law, the
Court will: (i) grantVigil's Application; and (ii) dismiss this case for failure to state a claim upon
which relief can be granted.

The Court will grantVigil’s Application toproceed in forma pauperis, because: (i) he
signedthe Applicationstating that he is unable to pay the costs of this proceeding and declares
under penalty of perjury that the information in his Application is true;Migil’'s monthly
expenses of@80.00plus utilitiesexceed his monthly income of $0.00; (Migil is unemployed;
and (iv)Vigil has less tha$20.00 in cash or in a bank accouteApplication at 1-2 Seealso

Adkins v. E.I. DuPont de Nemours & Co., 335 U.S. at 339 (stating that, avhilgant need not

be “absolutely destitute . [,] an affidavit is sufficient which states that one cannot because of his
poverty pay or give security for the costs . . . and still be able to provide himdelependents
with the necessities of lif¢” Although 81915 provides that the “officers of the court shall issue
and serve all processyd perform all duties in [proceedings in forma paupgris]

28 U.S.C. 81915(d), the Court will not order service of Summons and Complatheddefendant
GoogleLLC, because the Court is dismissing this case for failure to state a claim upomekiafch

can be granted.
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The Complaint does nattate a civil rights claim for relief undd2 U.S.C8§ 1983. To
state a claim for relief under 42S.C.8 1983, a plaintifmust assert acts by government officials
acting under color state law that result in a deprivation of rights thairtited State€onstitution

secures.See42 U.S.C. § 1983Vest v. Atkins, 487 U.Sat 48 A plaintiff must allege “enough

facts to state a claim to relief that is plausible on its fadabmbly, 550 U.S. at 570. Under rule
12(b)(6), the court must accept all wpled factual allegations, but not conclusory, unsupported
allegations, and may not consider matters outside the plea8eglwombly, 550 U.S.at 555;
Dunn v. White, 880 F.2dt 1190.

For his Complaint, Vigil uses a formfCivil Rights Complaint Pursuant to
42 U.S.C. § 1983."Complaint at 1. If Vigil intends the Complaint to be 2083 action, the Court
must dismiss the action without prejudice for failure to state a claim upon wdliehcan be
granted, because a plaintiff asserting 2983 claim“must establish . . . @olation of rights

protected by the federal Constitution or created by federal statteguation. Schaefer v. Las

Cruces Pub. Sch. Dist., 716 F. Supp. 2d at 1063 (internal quotation marks omitted)(quoting

Summum v. City of Ogden, 297 F.3d at 1000). Vigil does not allege any facts showi@golyée

LLC deprived him of a federal right. Consequently, Vigil has not stated a claim under § 1983.

If Vigil intends the Complaint to be a copyright or trademark infringgmoause of action,
the Court musdismiss the action without prejudice for failure to state a claim upon which relief
can be granted, becauaeplaintiff must allege “enough facts to state a claim to relief that is
plausible on its face. Twombly, 550 U.S. at 570. Under rule 12(b)(@)e court must accept all
well-pled factual allegations, but not conclusory, unsupported allegations, and may not consider

matters outside the pleadin@eeTwombly, 550 U.S. at 555; Dunn v. White, 880 F&dL190Q

Vigil makes the conclusory allegation tHakohn Doe, using Google LLC's online platform, is
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violating my copyrights and trademarkgyut does not allege any facts showing tGatogle
infringed Vigil's copyrights and trademarks. Complaint at 2. Consequently, Vigil hatarexd
a claim for copyright or trademark infringement. The Cotlmérefore will dismiss this case
without prejudicefor failure to state a claim upon which relief can be grante8ee
28 U.S.C. 8§ 1915(e)(@)(ii))(“[T]he court shall dismiss the case at any tirhghe court
determines that . . . the action . . . fails to state a claim on which relief may be §yanted

IT ISORDERED that (i) the Plaintiff’'s Application to Proceed in District Court without
Prepaying Fees or Costs, filed February 2892Mbc. 2), is granted; (iixhis case is dismissed

without prejudiceand (iii) Final lidgment will be entered.
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UNTTED STATES DISTRICT JUDGE

Parties: ",
|

Jacob Vigil ! )
Albuquergue New Mexico A

Plaintiff pro se
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